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Date of decision: July 17, 2003 

A. Procedure 

1. On July 26, 2001, the I nternati ond Centref or Settl ement of Investment Disputes (I CS D or the Centre) received 
from CM S Gas Transmi ssi on Company (CM S), an entity incorporated i n the U ni ted States of A men ca, a Request for 
A rbitrati on agai nst the Republic of Argentina (A rgenti na). The request concerns the d I eged suspension by Argentina 
of a tai ff aclj ustment formula for gas traisportati on appl i ccipl e to an enterprise i n whi ch CM S has an investment. In 
its request, the CI ai mat invokes the provi si ons of the 1991 "Treaty between the United States of America aid the 
Argentine Republic Concerning the Red proca Encouragement and Protection of I nvestment." (The Argentina- U.S. 
Bi lateral Investment Treaty or BIT).' 

2. On July 27, 2001, the Centre, i n accordance with Rule 5 of the I CSI D Rules of Procedure for the I nsti tuti on of 
Conci I i ati on aid A rbi trati on Proceedings (I nsti tuti on Rules) , acknowl edged recel pt and transmitted a copy of the 
request to Argentina aid to the Argentine Embassy i n Washi ngton D.C. 

3. On August 15, 2001, the Centre requested CM S to confirm that the dispute referred to i n the request had not 
been submitted by CMS for resolution i n accordance with any applicable, previously agreed, dispute-settlement 
procedure under A rti de VI I (2)(b) of the BIT. On August 23, 2001, CMS confirmed that it had taken no such steps 

4. On August 24, 2001, the Secretary-General of the Centre registered the request pursuant to A rti d e 36(3) of the 
I CSI D Convention (the Convention) . On this same date, the Secretary-General , i n accordalcewi th I nsti tuti on Rule 7, 
notified the parties of the regi strati on of the request aid invited them to proceed to constitute an A rbi tral Tri bun as 
soon as possible. 

5. On August 30, 2001, the Centre reminded Argentina of the CI ai mant's proposal concerning the number of 
arbitrators and the method of thel r appointment. Under this proposal , contained i n paagraph 60 of the request for 
arbitration, the A rbi tral Tri bun would consist of three arbitrators, one arbitrator to be appoi nted by each party aid 
the third, who would be President of the Tribunal , to be appoi nted by agreement of the parties. 

6. On September 13, 2001, Argentina informed the Centre of its agreement to the proposal of CM S concerning 
the number of arbitrators aid the method of thd r appoi ntment. On the same date the Centre i nformed the parties that 
si ncethel r agreement on the number of abitrators aid method of thel r appointment was equiva ent to the formula set 
forth i n A rti d e 37(2) (b) of the Convention, the pati es were invited to fol I ow the procedure set forth i n A rbi trati on 
Rule 3 for the appoi ntment of arbitrators. 

7. On October 24, 2001 Argentina appointed Judge Fralci sco Rezek, a nati ond of Brazi I , as an arbitrator. On 
November 9, 2001, CMS appointed the Honorable Marc Lalonde P.C., O.C., Q.C., a national of Canada, as an 
arbitrator. The parties, however, failed to agree on the appointment of the third, presiding, abitrator. I n these 
circumstances, by letter of December 5, 2001, the CI d mait requested that the thi rd, presiding, abitrator be appoi nted 
i n accordance with A rti d e 38 of the I CS D Convert on.2

8. After consul tali on with the pati es, Professor Frand sco Orrego Vicuna, a national of Chi I e, was dul y appoi nted 
as Resident of the A rbi tral Tribunal . On January 11, 2002, the Secretary-General , i n accordance with Rule 6(1) of 
the I CS D Rules of Procedure for A rbi trati on Proceedings (A rbi trati on Rules) notified the parties that d I three 
arbitrators had accepted thel r appoi ntments and that the Tribunal was therefore deemed to have been constituted on 
that date. On the sane date, pursuant to I CSI D A dmi ni strati ve and Fi nalci al Regulation 25, the pati es were informed 
that M r. Al ej adro Escobar, Senior Counsel, I CS D, would serve as Secretary of the A rbi tral Tribunal 
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9. The first session of the Tribunal with the parties was held on Februay 4, 2002, at the seat of I CSI D i n 
Washi ngton, D.C. At the session the pati es expressed thei r agreement that the Tri bunal had been properly constituted 
i n accordalcewith the rd event provi si ons of the I CSI D Convention and A rbi trati on Rules aid that they did not have 
any objections i n this respect. 

10. During the course of the first session the parties agreed on a number of procedural matters reflected i n written 
minutes signed by the President aid the SPrretary of the Tri bunal . The Tri bunal , after ascerta ni ng the views of the 
parties on this matter, fixed the fol I owi ng ti me limits for the written phase of the proceedings: The CI ai mat woul d 
file a memorial within 120 days from the date of the first session; the Respondent would fi I e a counter-memorial 
within 120 days of its recei pt of the CI all mant's memorial ; the CI all mat would file a reply within 60 days from its 
recei pt of the counter-memorial ; aid the respondent would fi I e its rejoinder within 60 days of its recei pt of the reply. 
At the first session it was further agreed that i n the event of the Respondent raising objections to jurisdiction, the 
following ti me I imi is would apply: the Respondent would file its reply on jurisdiction within 30 days from its receipt 
of the CI ai mat's counter-memorial on j uri sdi cti on; and the CI al mat would file its rejoinder on j uri sdi cti on within 
30 days from its receipt of the Respondent's reply on jurisdiction. 

11. On May 24, 2002, the CI d mait requested an extension till July 5, 2002 of the ti me I i mi tied fixed for the fi xi ng 
of its memorial. On June 6, 2002, the Tri bunal grated the extension thought by the Claimant. I n doing so, the 
Tri bunal noted that A rgenti nawoul d be entitled to an equivalent extension if requested, of the ti me I i mit fixed for its 
counter-memorial. 

12. On July 5, 2002, the Claimant filed its memorial on the merits and accompanying documentation. On 
August 5, 2002, Mrs. Magrete L. Stevens replaced Mr. Alejandro Escobar as SPrretary of the Tribunal. On 
September 4, 2002, Argentina requested an extension ti II October 7, 2002, of the ti me limit fixed for fi I i ng of the 
memorial on jurisdiction. On September 11, 2002, the Tribunal granted the extension sought by Argentina. On 
October 7, 2002, Argentina fi I ed its memorial on j urisdi cti on. 

13. On October 24, 2002, following the Respondent's fi I i ng of objections to jurisdiction, the proceeding on the 
merits was suspended i n accordance with ICS D Arbitration Rule 41(3). 

14. On December 17, 2002, the CI all mant submitted its counter-memorial on jurisdiction. On January 22, 2003, the 
parties requested an extension of 30 days for each of the rema ni ng two j urisdi di ona filings. On January 27, 2003, 
the Tribunal grated the extensions, and fixed the time limit for the fili ng of the Respondents reply on jurisdiction 
for February 11, 2003; and the ti me I i mit for the fi I i ng of the CI all mant's rejoi nder on j urisdi cti on for M arch 25, 2003. 

15. On February 13, 2003, the Respondent f i I ed its reply on j urisdi cti on, aid on Mach 25, 2003, the CI ai mant fi I led 
its rejoinder on jurisdiction. 

16. On A pri 17-8, 2003, the heari ng on j uri sdi cti on was hd d at the seat of the Centre i n Washington, D.C. M s. Lucy 
Reed aid Messrs. Nigel Blackapy, Jonathan Sutcliffe and Guido Ta✓vi I addressed the Tribunal on behalf of the 
CI ai mait. M r. I gnaci o Suarez A nzorena addressed the Tri bunal on behalf of Argentina The Tri bunal posed questions 
to the parties, as provided i n Rule 32(3) of the A rbi trati on Rules. 

17. The Tribunal has del i berated aid considered thoroughly the pati es' written submissions on the question of 
jurisdiction aid the oral aguments delivered i n the course of the A pri 17-8, 2003 hearing. As mentioned above, the 
consideration of the merits has been postponed unti I the issue of the Centre's jurisdiction aid the Tribunal's 
competence has been deci ded by the Tri bunal . Having considered the bag c facts of the dispute, the I CSI D Convention 
and the 1991 A rgenti na-U.S. BIT, aswel I asthewrittenandoral aguments of the pati es' representatives, the Tri buna 
has reached the following decision on the question of j uri sdi cti on. 
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B. Considerations 

Argentina's privatization program 

18. Beginning i n 1989, the Republic of Argentina undertook a broad program of privatization of State-owned 
companies aid other activities,3 whi I e at the same ti me it proceeded to peg the Argentine peso to the United States 
dol I a aid adopted other stdDi I i zati on measures.4 I mportalt aims of this program were to achi eve currency stdDi I i ty, 
el i mi nate inflation aid attract ford gn investment. 

19. One major sector subject to privatization was the gas industry. The Gas Law,5 the Gas Decree,6 the 1992 
I nformati on Memorandum,7 the M odd License aid other instruments were prepared and enacted i n order to 
undertake the reorganization of this important sector of the economy. Withi n this overd I leg framework, 
Trasportadora de Gas del Norte (TGN), an A rgenti neincorporated company, obtai nedin 1992 a I i cense for the 
transportation of gas whi I e blocks of State-owned shaes i n the company were sold to private investors. Fol I owi ng 
another Public Offering made in 1995, CM S purchased the shaes still rema ni ng in government hands that 
represented 25% of TGN, aid later purchased an additional 4.42% that had been assigned to an employee share 
program, thus totaling 29.42% of TGN. 

20. Under the arrangements made for the pri vati zati on of this sector, tariffs were to be calculated i n U.S dol I as 
and expressed i n pesos at the exchange rate at the ti me of bi I I i ng, and there were al so to be adj ustecl semi -annual I y 
i n accordance wi th the United States Producer Pri ce I ndex (" PR "). Following a major economic and fi nalci al crisis, 
the Republic of A rgenti na enacted, starting I ate 1999, vai ous measures whi ch had, i n the CI a mait'sview, an adverse 
impact on its business and breached the guarantees whi ch protected its investment i n TGN. These measures I ater I ed 
to the devd uati on of the currency and the adoption of additional fi nalci al aid admi ni strati ve measures d sod I eged 
to have an adverse i mpact on the i nvestor.9

21. The Republic of Argentina does not shae those vi ews and believes the measures adopted have a meaning and 
extent different from what CMS d ai ms. Moreover, the Republic of Argentina expl ai ns that maw of these measures 
are transitory i n nature, ae currently IA ng subject to renegotiation with investors i n the pri vati zati on program and 
do not entai I an expropriation of the investment made. The only guarantees made to CMS by the Republic of 
Argentina it is further affirmed, werethoseestdDI i shed i n the Terms of the License aid these have not been breached. 

Nature and limits of the jurisdictional urisdictional decision 

22. The dispute between the perti es has been submitted to abitrati on under the I CSI D Convention pursuant to the 
A rgenti na-U ni ted States Bi I aterd Investment Treaty.1° Although maw of the vi ews expressed by the parties concern 
aspects rd ati ng to the merits of the dispute, the Tri bun has at this stage to decide only on aspects of jurisdiction. The 
discussion which fol I ows relates of course only to the issues and facts perti nent to this particular rase.

Measures of public interest and industry-specific measures distinguished 

23. Both i n thewri tten pl eadi ngs and i n the hea-i ng, the Republic of Argentina rd sed, i n connection with questions 
of admi ssi bi I ity, the concern that pat of the cl ai m by CMS is not related specifically to the gas industry but to 
measures of genera economic policy affecting the country as a whole. The latter measures, it is further expl ai ned, 
are manly those connected with the situation of economic, fi nalci al and social emergency which aose i n I ate 2001 
and early 2002 aid whi ch I ed to the aclopti on of changes i n the exchange and monetary policy then i n effect. 

24. The Republic of Argentina sped f i cal I y discusses in its presentations Decree 1570/01 dated December 1, 200111
and Law 25.561 of Januay 6, 2002, rd ated to the public emergency and amendment of the exchanged system.12 Thi s 
I egi sl ati on brought to an end the regime of converti bi I i ty and parity of theA rgenti ne peso with the United States dol I a 
which had been enacted by Law 23.928 i n effect since 1991.13 Most of the forei gn and domestic investments i n the 
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public uti I i ti es sector were made under that regime i n the 1990's The new I egi sl ati on also mandated the restructuring 
and renegotiation of public and private contracts made i n foreign currency, exti ngui shed the right of the I i censees i n 
the regulated public sector to I i nk tariffs to U.S price indices and redenomi nated rates aid tariffs into pesos at the 
exchange rate of one peso per dol I a. A process of renegotiation whi ch is sti I I under way followed the "pesificati on" 
and related measures. The CI d malt bel i eves that al I such measures ae not separate aid distinct from the on
dispute and form a si ngl e conti nuum. According to the CI d malt, the aggregate of measures has significantly affected 
the vat ue of its investment, a vi ew which is disputed by the Republic of Argentina 

25. Although a good part of the views of the pati es rd ati ng to those earl i er measures aid to others which fol I owed 
has much to do with the merits of the race, the Tri bunal bet i eves that it is necessary to establish at the outset a cl ea-
distinction between measures of a general economic nature, parti cul al y i n the context of the economic aid fi nand al 
emergency discussed above, aid measures sped f i ca I y directed to the investment's operation. 

26. The I CSI D Convention and the j urisdi cti on of the tri bun establ i shed under it were conceived as a system of 
adjudication of leg disputes aising directly out of an investment, a premise that is specifically included in 
Article 25(1) of that Convention. This defi niti on excludes quite d early two ki nds of disputes. First, it excludes non-
I egal questions and, second, it exd udes disputes that do not ai se di rectly out of the i nvestment concerned. 

27. I t fol I ows that, i n this context, questions of genera economic policy not directly rd aced to the investment, as 
opposed to measures sped f i ca I y addressed to the operations of the business concerned, will normal I y fal I outside the 
j urisdi cti on of the Centre. A direct relationship cal, however, be established if those genera measures are adopted 
i n violation of specific commitments given to the investor i n treaties, I egi sl ati on or contracts. What is brought under 
the juri sdi cti on of the Centre is not the general measures i n themselves but the extent to which they may viol ate those 
specific commitments 

28. The question iscertd nly not new in international I aN.14 Gold standards or reference currencies embodied in 
financi al transactions, staDi I izati on dauses built into contracts aid, more recently, the vast network of bilateral 
investment treaties areal I expressi ons of the search for staDi I i ty and leg certainty. The right of the host State to adopt 
its economic policies together with the rights of investors under a system of guarantees and protection are at the very 
heat of this difficult balance, a balance which the Convention was careful to preserve. 

29. I n an early race an I CSI D tribunal held that "Bilateral Investment Treaties are not insurance policies against 
bad business j udgments."15 Si Mi I al y, these treaties cannot entirely i sol ate foreign investments from the genera 
economic situation of a country. They do provide for standards of far and equitaDI e treatment, non-discrimination,   
guarantees i n respect of expropriation and other matters, but they cannot prevent a country from pursuing its own 
economic choices. These choices are not under the Centre's j urisdi cti on aid I CSI D tribunals cannot pass judgment 
on whether such polices are right or wrong. Judgment cannot only be made i n respect of whether the rights of 
investors have been violated. 

30. The pati es i n this cac,P appear not to di sagreewith this reasoni ng. The Republic of Argentina, in agui ng about 
the difference between what it consi ders to be two separate kinds of disputes, emphasizes that genera measures of 
public economic emergency are not directed towads investors but affect the country and its population as a whole. 
M ore i mportall y, the CI all mantinjustifyi ng itsd all m for compensati on i n connection with the" pesifi cation" has a so 
stated: 

"1 t should be noted, however, that CM Ss compensation is not founded on the deva uati on of the peso, 
but rather on the I oss i n vat ue of its investment due to A rgenti na's dismantling of the dollar-based tariff 
regi me."16

31. At the oral hearing held in thiscagP, Counsel for the CI all malt, when referring to this distinction between 
general aid specific measures a so stated that: 
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"CMS assumes that such distinction could be made. (. . .) However, CMS is by no meals compldni ng 
about general economic measures, but about specific measures of Argentine federal authorities that 
breached the commitments made towards CMS under the Treaty and international I aw."17

32. The Clamant has also explai ned that it isnot currently pursuing an earlier claim against Argentina related to 
restrictions on the transfer of funds i ntroduced by Decree 1570/0118 because such restricti ons " hate not had a material 
impact on CM S or its i nvestments to date,"19 and has reserved the right to pursue that clam if damages are caused 
i n the future i n violation of A rti d e V of the BIT. I n the statements and decisions noted the Claimant separates the 
general measures of economic policy, with sped fi c ref erence to deva uati on, from the material impact they might have 
had on its i nvestment in light of the treaty, legislation aid contracts 

33. On the basis of the above considerations the Tri bun cond udes on this point that it does not hate j uri sdi cti on 
over measures of genera economic pol icy adopted by the Republic of Argentina and cannot pass j udgment on whether 
they are right or wrong. The Tribunal also concludes, however, that it has j urisdicti on to exami ne whether specific 
measures affecti ng the CI a mat's investment or measures of genera economic policy having a direct bearing on such 
investment have been adopted i n vi of di on of legally binding commitments made to the i nvestor i n treaties, legislation 
or contracts 

34. Whi I e conceptual I y the I ine between one and the other matter is d ear, in practice whether a given d aim fa Is 
under one or the other heading can only be established in light of the evidence which the parties will produce aid 
address i n connection with the merits phase of the cast. Counsel for the Republic fo Argentina has rightly expld ned 
that the di sti ncti on made "may have great relevance with regard to I iaci I ity or responsi bi I ity."2° This meals i n fact 
that the issue of what falls within or outside the Tri buna's jurisdiction will be subsumed i n the determination of 
whether a given claim is or is not directly connected with specific measures affecti ng the investment. 

35. For the ti me bid ng, the fact that the CI ad malt has demonstrated pri ma fade that it has been adversely affected 
by measures adopted by the Republic of Argentina is sufficient for the Tri bun to consider that the d aim, as fa as 
this matter is concerned, is admissi ble and that it has j urisdicti on to exani ne it on the merits. 

Obj ection to admissibility on the issue of the Clai mant's j us standi 

36. The Republic of Argentina has objected to the admissi bi I ity of the claim by CMS on the ground that the 
CI ad malt does not hold the rights upon which it bases its clam — to wit, TGN being the I icensee, and CMS only a 
minority shaehol der in this company, only TGN could dam for any damage suffered. It is further argued that, si nce 
TGN is an Argentine company, it does not qualify as a foreign investor under the BIT nor is the License a foreign 
investment. It fol I ows, in the Respondent's vi ew, that CM Sisd aiming not for direct damages but for i ndi red damages 
which could result from its minority pati ci pati on i n TGN. 

37. The Republic of Argentina has also advanced the vi ew that, i n addition, CM S cannot claim for its proporti ona 
shae i n TGN, as this would imply that the shareholders have a standi ng different from that of the company. I f TGN 
arrives at an agreement with the Republic of Argentina, it is further stated, CM Scould only oppose such arrangement 
as an i ntra-corporate question aid not as the holder of an independent right of action. 

38. The Respondent expl ai ns that the only guarantee the Republic of Argentina gave to CMS related to the I ega 
quality of the shaes which were traisf erred to the CI d mant by the Republic of Argentina i n the context of the 
privatization prorass Should that leg quality be proven defective, CMS would have j us standi to claim for 
repa-ati on, but this is not the cast. as the d aim concerns the operation of the License and not the shaes themselves. 

39. CM S has opposed such arguments on the premise that both the BIT and the whole process of investing i n TGN 
was rd ated to the pri vati zati on of the gas industry i n Argentina, a prorasswhi ch was the subject of sped fi c guarantees 
and commitments by the Republic of Argentina. These guarantees i nd uded measures of I ega staDi I i ty and economi c 
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mechanisms ai med at ensuring the fi nand d feasi bi I ity aid the success of the investment, not just the question of the 
quality of the shaes. 

40. I n thisregad, it is d ss explained, CM S i s not d ai mi ng for rightspertai fling to TGN but for the ri ghts associ atecl 
with its investment in the company. It is further stated that CM S qualifies as a ford gn investor under the BIT aid its 
participation as a shareholder is a foreign investment protected under that Treaty, thus having a right of action 
independently from TGN. This right of action, it is agued, aises directly from the BIT provisions and it is 
independent from any contractual right of action that TGN might have under the License. I nternati onal law aid not 
any domestic law which might rd ate to contracts or other transactions governs such rights of clam, it isfurther stated. 
The clai ms being asserted under the BIT, it is d so explained, are di rect aid not indirect. 

41. The aguments that the pati es have put forth involve a number of questions of acImissibi I i ty aid jurisdiction. 
The di sti ncti on between acImissi bi I i ty aid jurisdiction does not appear quite appropriate i n the context of I CSI D as 
the Convention deals only with jurisdiction aid competence. I n any event, the Tribunal wi II fol low the order of the 
arguments introduced i n respect of one aid other concept so as to fad I i tate their discussion. First, there is the issue 
of whether a shaehol der can d ai m for its rights i n a ford gn company independently from the latter's rights and, if 
so, whether these rights refer only to its status as shaehol der or also to substantive rights connected with the legal 
and economic performance of its investment. Second, there is the question of whether the CI d malt satisfies the 
jurisdictional requirements of the Convention and the BIT, particularly those concerning the existence of a leg
dispute, whether this dispute ai .,cs directly from the investment, aid the nati ond i ty of the investor. The Tri bunal wi II 
address these questions next. 

Corporate personality in Argentine legislation 

42. The Republ ic of A rgenti na has raised as a first bar to the cid m by minority shareholders the I egd provision in 
effect in that country, as i n most civil aid common law countries, to the effect that the corporate leg personality is 
distinct aid sepaatefrom that of the shaehol ders. Distinguished A rgenti nej urists have been invoked to this effect.21
However true thi s l egd distinction is, the fact isthat it isnot determi nal i n thi s race. First, as wi I I be di scussed further 
below, the appl icdDle jurisdictional provisions ae only those of the Convention and the BIT, not those which might 
arise from national legislation. But even if the A rgenti ne legislation were relevant, it is d so worth noting that that 
legislation has contributed significantly to the pi erci ng of the corporate vei I when the red interests behind the 
corporate personal ity need to be i denti fi ed as evi denced for example by A rti d e 54, par. 3, of Law 19.550, as amended 
by Law 22.903.22

Shareholder rights under general international law 

43. The pati es have turned next to the di scussi on of the situation under international law, with pati cul a reference 
to the meali ng aid extent of the Barcd ona Traction deci si on.23 Counsel for the Republic of Argentina are right when 
arguing that that decision ruled out the protection of investors by the State of thei r national i ty when that State is 
different from the State of incorporation of the corporate entity concerned, all of it in respect of damage suffered in 
a thi rd State. However, Counsel for the CI a mant are also right when affirming that this cact.was concerned only with 
the exercise of diplomatic protection in that particular triangular setti ng, and involved what the Court considered to 
be a relationship attached to municipal law, but it did not rule out the possibility of extending protection to 
shaehol ders i n a corporation i n different contexts. Specifi cal I y, the I nternati ond Court of Justice was well aware of 
the new trends i n respect of the protection of ford gn investors under the 1965 Convention and the bi I aterd investment 
treaties related thereto. 

44. Barcelona Traction is therefore not directly relevant to the present dispute, d though it maks the begi nni ng of 
a fundamental change of the appl icable concepts under international law aid State practice. I n point of fact, the 
El ettroni ca S cul a decision evidences that the International Court of Justice itself accepted, some years later, the 
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protection of shareholders of a corporation by the State of thd r national i ty i n spite of the fact that the affected 
corporation had a corporate persona i ty under the defendant State's I egi sl ati on.24

45.  Diplomaticprotecti on itself has been dwindling i n current international law, as the State of nationality is no 
I onger considered to be protecting its own interest i n the d ai m but that of the i ndi vi dud affected? To some extent, 
diplomatic protection is intervening as a resi dual mechanism to be resorted to i n the absence of other arrangements 
recognizing the di rect right of action by indivi duals. It is precisely thiski nd of arrangement that has come to preva I 
under international I aw, parti cul al y i n respect of ford gn investments, the pa-amount exampl e being that of the 1965 
Convention. 

46. The Republic of Argentina has advanced the agument that, when shaehol ders have been protected separately 
from the affected corporation, this occurred i n cases where the shaehol ders were majority or control I i ng, not minority 
shareholders as in the instant cam. This fact may be true, but it is equal I y true, as agued by the CI all mant, question 
of control I i ng ma oriti es; rather they were concerned with the possi bi I i ty of protecting shareholders independently 
from the affected corporation, that is, sold y with the issue of the corporate I egal personal ity aid its limits 

47. State practice further supports the meaning of this changing scenario. Besi des accepting the protection of 
shareholders and other forms of parti d pati on i n corporati ons and partnerships, the concept of I imiti ng it to ma on ty 
or control I i ng patici pati ons has given way to a I ower threshold i n this respect. Minority and non-control I i ng 
partici pati ons have thus been i nd uded i n the protection granted or have been admitted to clam in thei r own right. 
Contemporay practi ce rd ati ng to I ump-sum agreements,26 the ded si ons of the I ran-U ni tied States Tri bund 27 and the 
rules and decisions of the United Nati ons Compensation Commi ssi on,28 among other examples, evidence increasi ng 
f I exi bi I ity i n the haldl i ng of international d ai ms 

48. The Tribunal therefore finds no bar in current international law to the concept of d lowing daims by 
shareholders independently from those of the corporation concerned, not even if those shareholders are minority or 
non-controlling shareholders. Although it i s true, as argued by the Republic of Argentina, that this i s mostly the result 
of lex speci al i s and specific treaty arrangements that have so a I owed, the fact i s that lex speci al is in this respect is 
so prev ent that it can now be considered the general rule, certa nl y in respect of ford gn investments and i ncreasi ngl y 
i n respect of other matters.29 To the extent that customary international Ian/ or genera I y the traditional Ian/ of 
i nternati ona claims might have fol lowed a different approach — a proposition that is open to debate — then that 
approach can be consi dered the exception. 

Shareholder rights under the I CS D Convention 

49. As mentioned above, the 1965 Convention is the pa-amount example of the approach now preva I i ng i n 
international I aw i n respect of d all ms aisi ng from forei gninvestments It is a wel I -known fact that Article 25(1) of 
that Convention did not attempt to defi ne the term "investment" , as no defi ni ti on was genera I y acceptable. Aga nst 
this background, d I rd evant bi I atera investment treaties aid other instruments embodying the consent of the parti es 
to I CSI D's j urisdi cti on have usual I y contained definition i n this respect.39

50. A rather broad i nterpretati on of "investment" has ensued from these expressi ons of consent. I t should be read I ed 
that the ownership of shaes was one of the specific examples of investment given during the negotiations of the 
Convention as pertinent for parti es to agree i n the context of thei r expressions of consent to j urisdi cti on.31 The 
definition of investment in the A rgenti na-United States BIT will be considered further below. 

51. Precisely because the Convention does not define "investment" , it does not purport to define the requirements 
that an investment should meet to qud i fy for I CSI D j urisdi cti on. There is indeed no requirement that an investment, 
i n order to qualify, must necessa-i I y be made by shareholders control ling a company or owning the majority of its 
shares. It is wel I known i nd dental I y that, depending on how shares ae distributed, controlling shareholders can i n 
fact own less than the majority of shares. The reference that A rti d e 25(2)(b) maces to forei gn control i n terms of 
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treating a company of the nationality of the Contracting State paty as a nati ona of anther Contracting State i s 
preci sel y meant to faci I i tate agreement between the parties, 93 as not to have the corporate persona i ty interfering with 
the protecti on of the red interests associ ated with the investment. The sane result can be achieved by meals of the 
provi si ons of the BIT, where the consent may include non-control I i ng or minority shaehol ders. 

52. Article 25(1) of the Convention i s a so relevant i n anther respect. I n the Fedex race, Venezuela had objected 
to I CSI D'sj uri sdi cti on on the ground that the dispute tralsacti on was not a "di rect ford gn investment." Although the 
transaction considered i n that cac,P was different from the one i n the present race, the tribunal's holding i s useful i n 
the interpretation of the scope of that A rti d e: 

"However, the text of A rti d e 25(1) establishes that the'j uri sdi cti on of the Centre shal I extend to any I ega 
dispute arising directly out of an investment.' It is apparent that the term 'di rectly' relates i n thi s A rti d e 
to the 'dispute' and not the 'investment'. It follows that jurisdiction can exist even in respect of 
investments that are not direct, so long as the dsi pute aises directly from such transaction. This 
interpretation i s also consistent with the broad reach that the term 'investment' must be given in light of 
the negotiating hi story of the Conventi on." 32

53. With this background in mind, it is then possible for thisTri bunal to examine the meal.' ng of a number of 
decisions of I CSI D tribunals that have dealt with the protection of shaehol ders. The parti es have a different reading 
of these I CSI D cases, with parti cul a reference to AAPL v. Si Lanka,33 AMT v. Zai re,34 Antoine Goetz et consorts v. 
Republ i que du Burundi ,35 Maffezi ni v. Spai n,36 Lanco v. Argentina,37 Geni n v. Estoni a,38 theAguas or Vi vend.' Award39
aid Annul ment49 and CM E v. Czech Republ i C.41 For the Republic of A rgenti na d I these cmcs deal with sharehol der 
rights, underlying arrangements and factual si tuations different from those given i n the i nstalt race, and hence do not 
support j uri sdi cti on in this cam. CMS, for its part, bd i eves that, to the contrary, in all those cmcs the right of 
shareholders, i nd udi ng minority shareholders, to claim independently from the corporate entity affect has been 
upheld. 

54. There can be no doubt that the factual setti ng of each race i s different and that some may lend themselves more 
than others to i I I ustrate points of rel evalce. I n some cmcs, there has been ml ority shaehol ding or control by the 
investor, i n others not; i n some cmcs there has been expropriation affecting specifically the shaes, i n others not; i n 
some cmcs, there has been no objection to j uri sdi cti on, in others there has been. 

55. However, there can be no doubt that most, if not a I , such races are immersed i n the sane trend discussed above 
i n the context of international Ian/ and the meaning of the 1965 Convention. I n the present race, the CI ai mant has 
convincingly expl ai ned that notwithstanding the variety of si tuations i n I CSI D'sj urisprudence noted by the Republ i c 
of Argentina, the tribunals have in al such cmcs been concerned not with the question of ml ority or control but 
rather whether shareholders can d aim independently from the corporate entity. I n Goetz the tribunal refl ected thi s 
preva I i ng trend i n the fol I owi ng terms: 

«. .  . I e Tri bunal observe que la j uri sprudence alien eure du CI RD I ne I i mte pas I a quail ite pour agi r aux 
seul es personnes morales di rectement vi sees pa I es mesures I i ti gi euses ma s I ' dend aux acti onna res de 
ces personnes, qui sont I es yen tables i nvesti sseurs. » 42

56. The Tribunal can therefore conclude that there is no bar to the exercise of jurisdiction in light of the 1965 
Convention aid its i nterpretati on as reflected in its drafting hi story, the opinion of di sti ngui shed I egal writers aid the 
j uri sprudence of I CS D tr.' bunal s 

Shareholder rights under theArgentina-United States Bilateral Investment Treaty 

57. The Tri bunal turns next to the exami nation of the def i ni ti on of "investment" i n theA rgenti na-United States BIT. 
Article I (1) of this Treaty provi des as pertinent: 
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investment. But this is simply a condition precedent to the operation of the I PPA . I t does not involve an 
amalgamation of different leg instruments aid dispute settlement arrangements. (. . .) [T] he acts or 
fa I ures to act of the State cannot be considered as a question connected to the performance of the pa-ti es 
under the I ca,cs. The private and public functi ons of these vai ous instruments ae thus kept separate and 
di sti nct."49

76. This Tri bunal shares the vi ews expressed i n those precedents. I t therefore holds that the clauses i n the License 
or its Terms ref erri ng certa n kinds of disputes to the load courts of the Republic of Argentina are not a bar to the 
assertion of j uri sdi cti on by an I CSI D tribunal under the Treaty, as the functions of these vari ous instruments are 
different. 

Jurisdictional objection on the" fork in the road" triggering 

77. The consi derati ons made above al so help the Tri bunal on anther j uri sdi cti ond obj ecti on ra sed by the Republ i c 
of Argentina, namely that the investor tri ggered the "fork fork i n the road" provi si on of A rti d eVI I (3)(a) of the Treaty. The 
Republic of Argentina argues that because TGN appal ed aj udi dal deci si on to the Federal Supreme Court aid other 
admi ni strati ve remedies were sought, CM S cannot now submit the same dispute to abi trati on under the Treaty. 

78. The CI ai mait's vi ew i s different. First, there i s no triggering of the "fork i n the road" provi si on because TGN 
i s a separate I egal entity aid is not the i nvestor; only the i nvestor can mace the choi ce of taking a cl ai m to the load 
courts or to arbitration, and CMS chose the I CS D arbitration option. Second, the court's deci si on appealed by TGN 
rel ated to j udi dal proceedings initiated by the Argentine Ombudsman and i n which TGN only intervened as a third 
party; moreover, both the Argentine Government and ENA RGS — the regulatory agency of the gas industry — d so 
appealed that particular decision. I t fol lows, the agumentfurther elaborates, that the Licensee was onlyundertaci ng 
defensive aid reactive actions i n those proceedings. And third, CMS agues, not only are the parties to those 
proceedings aid to the abitrati on different but also the subj ect-matter of the dispute i s not the same; TGN's cl ai m 
concerns the contractual arrangements under the License whi I e those of CM S concern the affected treaty rights. 

79. The CI ai malt has al so explained that TGN has been prevented from maci ng a claim bef orethe courts or through 
arbitration because of the provisions of Decree 1090/02 of June 26, 2002, aid the M i ni stry of Economy 
Resolution 308/02 of August 20, 2002. These provi si ons direct the I i censee to make its d aims for breach of contract 
only i n the context of the renegotiation process under way and not before the court; if the I atter action i s fol I owed, 
the I i censeewi I I be exd udeclfrom such renegotiation. Thissituati on, it i sfurtha- expl ai ned, evi dencesaga n that TGN 
could not bring a claim before the Argentine courts aid has not done so. I n any event, as mentioned above, such a 
claim would be entirely separate from that of CM S under the Treaty. 

80. Deci si ons of several I CS D tribunals have held that as contractual d ai ms are different from treaty d ai ms even 
if there had been or there currently was a recourse to the I ocal courts for breach of contract, this would not have 
prevented submission of the treaty claims to abitration.5° This Tribunal i s persuaded that with even more reason thi s 
vi env appl i es to the i nstait dispute, si nce no submi ssi on has been made by CM S to I oca courts and si nce, even if TGN 
had done so — which is not the case —, this would not result i n triggering the "fork i n the road" provision against 
CM S. Both the pati es aid the causes of action under separate instruments are different. 

81. Had the CI ai malt renounced recourse to abitrati on, for exampl e by resorting to the courts of Argentina thi s 
would have been a binding selection under the BIT. I n that race, the Tri bunal would agree with Counsel for the 
Republic of Argentina that although Carlos Ca vo, a di sti ngui shed Argentine international j uri st who fathered the 
Cal vo Doctrine aid CI ause, wi I I not become an honoray citizen of countries having entered into bi I ateral investment 
treaties, thi s would sti I I be a bi ndi ng deci si on.51 However, as no such renunciation took pl ace, the Ca vo CI ause wi I I 
not resuscitate i n this context. 
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82. The issue did not pass unnoticed during the approval aid ratification of the BIT. I n the letter of submittal of 
the BIT to the United States Congress, the U.S. President explained: 

"The bi I atera investment treaty (BIT) with Argentina represents an important milestone i n the BIT 
program. (. . .) Argentina, I i ke many other Latin American countries, has long subscri bed to the Cal vo 
Doctrine, which requi res that d i ens submit di sputesai sing i n a country to that country's I oca courts. The 
cond usi on of this treaty, which contains an absolute right to international abi trati on of investment 
disputes, removes U.S. i nvestorsfrom the restri cti ons of the Cal vo Doctrine aid should het p pavetheway 
for si mi I ar agreements wi th other Latin A meri can states.i52

0 bj ecti on s on assumed consequences 

83. The Republic of Argentina has d so expressed concern about some consequences which could ai se from the 
finding of j urisdi cti on by thisTri buna . I n paticular, the fol I owi ng possi blesituationswerementioned: (i) TGN could 
come to a successful fi na i zati on of the negotiation process under way and, separately, an I CSI D tribunal could reach 
a di ff erent cond usi on; (i i) the eventual di scri mi nation which could take pl ace between domestic and foreign investors 
i n TGN as only the latter have access to arbitration; aid (iii) the eventual multiplication of international d ai ms by 
investors of different national i ti es and under separate treaties. 

84. The Respondent also agues that it cannot be assumed that CMS i sentitl ed to claim compensation i n proportion 
to its 29.42% shae i n TGN because, if TGN were to be compensated for measures adopted by Argentina there is no 
guarantee that such benefit would fl ow through to TGN's shareholders 

85. I n the CI ai mat's vi ews those consi derati ons are not rel evant to j uri sdi cti on as it is qui to i nevi taDI e that different 
treaty aralgementswi I I assign rights to different investors aid these rights most probably wi I I be different from those 
of domestic investors. Moreover, CMS bet i eves that the negotiation process is not likely to lead to a successful 
outcome. But, even it were, CM S affi rms that it is not d ai ms for TGN's I osses but for its own I oss in the investment 
venture. 

86. The Tri bun notes i n respect that the Centre has made every effort possible to avoid a multi pl i city of tribunal s 
and j urisdi cti ons, but that it is not possible to foreclose rights that different investors might have under different 
arrangements. The Tribunal also notes that, whi I e it might be ded raDI e to recognize si mi I ar rights to domestic and 
foreign investors, thi s i s seldom possi ble i n the present state of international I aw i n thi s fi el d. Fi na I y, it isnot for the 
Tribunal to rul eon the perspectives of the negotiation process or on what TGN might do in respect of itsshaeholders, 
as these ae matters between Argentina and TGN or between TGN aid its shareholders. 

The law applicable to jurisdiction determination 

87. The pati es have discussed, i n tha r written presentations aid i n the hearings, the question of appl icable law, 
with parti cul a reference to the meaning of Article 42 of the I CSI D Convention. The Republic of Argentina bel i eves 
that, under this provision, Argentine law i s appl i caDI e, not only i n respect of the resolution of the substance of the 
dispute but a so i n respect of the j urisdictional questi ons the Tri bun has now to ded de on. Counsel for the Republic 
of Argentina has a so submitted that, as the Treaty i s a so pat of Argentine I aw, that Ian/ can a so be applied, 
particularly si nce the j uri sdi cti ona objections raised are not only based on A rgenti ne I am but d so on the Treaty and 
the I CSI D Convention. The CI ai mant takes a different view and argues that Article 42 is only appl icaDle to the 
substance of the di spute, j urisdi cti onal questi ons bei ng decided on the basi s of the Treaty aid international Ian/ only. 

88. Article 42 is mainly designed for the resolution of disputes on the merits and, as such, it is in pri nci ple 
independent from the decisions on j uri sdi cti on, governed solely by Artide 25 of the Convention and those other 
provisions of the consent instrument which might be applicable, i n the i nstalt race the Treaty provisions. However, 
the agument of the Republic of Argentina has merit in so fa as the parties can agree to a different choice of Ian/ 
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appl icapl e al so to j uri sdi cti onal questions. The very option the investor has under the Treaty to submit a dispute to 
I ocd j uri sdi cti onal also involves to an extent a Choice of I aw provision, as I ocal courts wi I I apply mainly domestic 
law. I n such a (-Ask., domestic law might apply together with the Treaty aid Convention or separately. 

89. Since Argentina bel i eves that the "fork i n the road" provi si on has been tri ggered as explained above, it is a so 
reasonabl e to argue i n that context for the application of Argentine I aw, i nd udi ng the Treaty as pat thereof. However, 
as the dispute under the Treaty is in this race separate f rom that under the License aid no "fork i n the road" provi si on 
has been triggered, domestic law does not have a role to play i n j uri sdi cti onal determi nation, at I east not a di rect one. 

Objections to admissibility on the nature and number of disputes 

90. I n addition to the questions of admi ssi bi I ity and j uri sdi cti on raised by the Republic of Argentina discussed 
above, the Respondent advances three further objections against the admi ssi bi I i ty of some of the CMS daims 
According to the Republic of Argentina (i) The original dispute has no relation with the dispute as stated by CMS 
in its Request for A rbi trati on; (i i) CM S has submitted to the Tri bun two different disputes and f i I i ng of the second 
dispute does not comply with the temporal conditions set forth in the Treaty; and (iii)  The dispute relating to the 
alleged restrictions suffered by TGN to transfer funds abroad was not submitted in compl i aloe wi th the terms of the 
Treaty. 

91. The Tribunal will summai ze the aguments rased by Argentina on each of these points, as wd I as the answers 
given by CMS to these objections and it will arrive at a determination on each of them. 

Relationship between the original dispute and that submitted to arbitration 

92. The first question concerns the absence of a rd ati onshi p between the on gi na dispute and the dispute as stated 
in the Request for Arbitration. According to the Republic of Argentina CMS, in its letter of M arch 12, 2001, prior 
to notifying its consent to international abitrati on, requested payment by Argentina to TGN of the appropriate 
adjustments to the tariffs based on the PR . However, the subsequent Request for A rbi trati on d I eges I oss by CM S of 
the expected benefits of its investments and altici pates a claim in excess of USD 100 million. Consequently, the 
argument follows, the Request for Arbitration implies edam different from the one submitted by the investor, i n its 
letter of M arch 12, 2001. 

93. M oreover, the Republic of Argentina argues that CM S modified the terms of the dispute d ong itsdevelopment. 
I n parti cul a, it was only in its M emori a that CM S di sd °sal that it intended to dispose of its shares in TGN and that, 
once it received compensation, it would transfer them to the Argentine Government. Consequently, it is argued, 
neither a dispute related to dearly identified issues between the parties nor a concrete d ai m was rased until CMS 
submitted its Memorial

94. CM Ss positi on is that the di spute i niti al I y notifi ed to A rgenti na i s the sane dispute as the one menti °fled i n the 
Request for Arbitration aid that events occurring after the filing of the Request for Arbitration are pat of the sane 
dispute and are wi thi n the juri sdi cti on of the Tribunal . I t fol I ows i n the CI ai mant' s vi ew that there is no inconsistency 
between the notification of the dispute to Argentina aid the Request for A rbi trati on. 

95. CMS further agues that there is no rule which requi res a cid malt to accurately or finally qualify its loss i n 
its Request for Arbitration. It is only at the time of filing its memorial that a d ai malt is required to qualify its 
compensation daim, aid even then the figure can be adjusted as the situation changes. This expl ai ns, according to 
CMS, that the esti mate of I osses for alleged breaches of the BI Tat the ti me of the Request for A rbi trati on is one thi ng 
and the estimate made at the time of filing of its Memorial and taking into account measures adopted by the 
Government of Argentina after the Request is another thing. 
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96. I n CM Ss view, the other argument of the Respondent namely that CMS referred, only at the ti me of its 
Memorial , to its decision to relinquish ownership of its shares to A rgenti na upon recei pt of compensation i s also not 
rel evait to the determi nation of j uri sdi cti on. CM S agues that this is a merits-related matter aid that, in any event, 
the issues were identified cl early and there was a concrete claim before the production of its Memorial . The offer to 
relinquish its shares was made by CMS in order to prevent any suggestion of double recovery. 

97. The Tri bunal cannot agree with the Republic of A rgenti nds agumentati on on this point. First, the Republic of 
Argentina refers to a CM S I after of M arch 12, 2001 requesting payment to TGN of the wpropri ate aclj ustments to the 
tariffs based on the PR . I n fact, a number of I afters were sent by CM S to the Argentine authorities concerning thi s 
issue, beginning with a I after to the Presi dent of Argentina dated August 28, 2000, whi di under cover I etters dated 
October 28, 2000, were traismi tted to officials i n the M i ni stry of Foreign Affairs, I nternati onal Trade and Worshi p;53

those I afters drew to the attention of the authorities of a dispute between the Republic of Argentina aid CM S about 
its investment i n that country, mentioning specifically the i mpact upon CM S of the non-adjustment of the tariffs of 
TGN on the basis of the U.S PPI and requesting the initiation of consultation aid negotiations pursuant to 
Article VII (2) of the Treaty. That request was repeated in I afters of October 27, 2000 to the same authoriti es, 5a i n 
another I after to the Presi dent of Argentina on December 12, 200O aid, final I y, in the I after of M arch 12, 2001 
referred to by the Respondent i n its M emori d on Jurisdiction. Whi I e that I after requests that specific steps be taken 
to d I ow TGN to benefit from the wpl i cation of the tariff adj ustment i n accordance with the Terms of the License 
granted to it, it d so menti ons that the absence of such adjustment has resulted i n "unl awful reduction of CM Ss 
earnings" and that i t has affected its credit qua i fi cati ons wi th f i naici al i nsti tuti ons aid rating agencies. I t then states 
that, unless appropri ate measures aetacen to remedy the situation, CM Swi II fi I ea request for abitrati on. There does 
not appear to have been an answer to those various I afters. 

98. The six-month period provided by the Treaty for consultation aid negotiation having expi red without results, 
CMS forma I y notified the President of Argentina on July 12, 2001 that it was consenting to abi trati on under the 
terms of the Treaty.56 I n its Request for A rbi trati on of July 24, 2001, CM S al I eges breaches of Article I I (2)(a), (b) 
and (c) aid of Article I V(1) of the Treaty aid d ai ms compensation for the ensuing damages. 

99. The Tribunal i s of the opinion that there i s ful I correlation between the content of the I etters sent to the 
Argentine authoriti es before the Request for A rbi trati on and the Request itself. The Republic of Argentina argues that 
if, in accordance with the request i n the I after of Mach 12, 2001, it had pad to TGN the amount it is a I eged shoul d 
have been pad to it, the dispute with CM S would have been resolved, but it then adds that, i n the absence of such 
payment, the subsequent d ai m by CM S for damages for I oss of its investment constitutes a different matter. Referri ng 
to the decision on j uri sdicti on i n Maffezi ni v. 4)ai n,57 the Republic of Argentina affirms that the concrete d ai m 
formulated by CM Son M arch 12, 2001 "i s notoriously different from the one state i n the Request for A rbi trati on." 

100. The Tribunal , however, does not share the Respondent's I ine of reasoni ng. I n its various I afters preceding the 
Request for A rbi trati on, CM S cl earl y stated the nature of the dispute between CMS and Argentina, its i mpact upon 
its investment, aid its request for consultation aid negoti ati ons under A rti de VI I (2) of the Treaty. There could not 
have been any doubt, after recei pt of those I afters, as to what the dispute was about and the conclusions conta ned in 
the Request for A rbi trati on f I owed natural I y from the statements made i n those I afters. Argentina was presented with 
both d early identified issues and a concrete d ai m. Consequently, the Tribunal cannot accept the objection to 
admi ssi bi I i ty ra sed by the Republic of Argentina on this ground. 

Two disputes or a single continuing dispute 

101. The second issue rased by the Republic of Argentina concerns the existence of two different and separate 
disputes. According to the Republic of Argentina, CM S has submitted to the Tri bunal two different disputes. The First 
related mainly to acti ons taken by the Argentine Ombudsman aid the j udi ci ary, in August 2000, concerning the 
application of the PR to taiffs of the gas industry. The second relates to measures adopted by the executive aid 
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legislative authori ti es during December 2001 aid January 2002 aid having to do with the ml or economic cri si s f aced 
by the country at that time. That second dispute, it is further affirmed, was not registered in accordance with 
Article 36(3) of the I CS D Convention and the six-month period requi red by A rti d eV I I (3) of the Treaty between the 
dates a dispute arose aid that of its submi ssi on for abi trati on has not elapsed. The two disputes, i n the Respondent's 
view, ae independent of each other because they are sepaable i n time, in their origins, in their scope, in the r 
circumstances, in the r caul and i n the r treatment. 

102. The Respondent agues i n parti cul a that the first dispute relates to a decision the effects of which do not go 
beyond the gas industry, while the additional dispute relates to measures of general scope affecting the whole 
economy i n the context of the economic aid social emergency referred to above. I n the casP of the on gi na dispute, 
the Argentine Government aid its regulatory agency dial I enged the j udi dal deci si on by the Ombudsman, whi I e the 
situation concerning the additional dispute, it is believed iscompletdy different. 

103. Si mi I arly, it is agued by the Respondent, the background of the original dispute i s an all eged inconsistency 
between the Gas Law, the Converti bi I i ty Law aid the nati onal Constitution, whi I e the background for the addi ti onal 
dispute is a genera crisis and the i mpossi bi I ity of maintaining a certai n monetary and exchange rate policy. 

104. The measure whi ch gave ri se to the f i rst dispute, the Respondent explains, did not require a specific negotiation 
process with the affected companies. I n contrast, there i s a speci ficrenegoti ati on process currentl y taki ng pl ace i n the 
context of agenera contracts renegoti ati on concerning public uti I iti es. Infect, it isfurther stated, as such renegotiation 
i s ongoing with the public uti I i ti es concerned one should not prej udge what the cond usi on of that process wi I I be; 
a di rest claim can only be made when the situation it deal s with isirreversi bl e and definitive. 

105. According to CMS, the post-July events related to the same subject-matter as those before July 2001. The 
December 2001 aid Januay 2002 measures constituted new facts i n the same dispute relating to the Republic of 
Argentina's interference with the taiff regime, suspending aid then abolishing the PR adjustment of taiffs 
completely and removing the right to calculate taiffs in U.S dollars aid then express them i n convertible pesos at 
the ti me of bi I I i ng. The so-ca led additional dispute relates to the same subject-matter, the same factual background 
and the sane cau.,es of action. 

106. I n any event, CMS cond udes on this matter, the fact that the post-July 2001 events were not mentioned i n the 
Request for Arbitration does not affect the CI a mant's entitlement to submit them to the Tri bunal in its M emori al . CM S 
affirms that A rti de 36(2) of the I CS D Convention aid Rule 2(1)(e) of the I CS D Institution Rules only require the 
request to "conta n information concerni ng the issue i n dispute," aid that accordingly, Arbitration Rule 31 indicates 
that it is only at the time °fits memori a that the dai mart is requi red to ague its dai ms with specifi city. Moreover, 
under A rti d e 46 of the Convention and Rule 40 of the I CSI D Arbitration Rules, CMS agues its entitlement to bring 
the matter as an additional or i nci dente d ai m because both d auses specifically provide for such a possi bi I ity. 

107. The Tribunal cannot agree with the Respondent's cond usions on this second issue and it wi II deal with the 
various aguments raised by Argentina i n that regard. First, whether certai n events occurred before aid others after 
the Request for Arbitration is not a determinant factor in deci ding whether the Tri bunal is seized with one or more 
disputes. What the Tri bunal has to decide, in light of A rti el e 46 of the I CS D Convention and Arbitration Rule 40, 
is whether those dai ms ai se directly out of the subject matter of the disputes, whether they ae within the scope of 
the consent of the parties and whether they are within the j uri sdi cti on of the Centre. 

108. I n so fa as the international I i abi I i ty of Argentina under the Treaty i s concerned, it a so does not matter whether 
some actions were taken by the j udiciary and others by an admi ni strati ve agency, the executive or the legislative 
branch of the State. Article 4 of the A rti des on State Respond bi I i ty adopted by the I nternati onal Law Commission 
is abundantly d ea- on this poi nt.58 Unless a specific reservation is made i n accordance with Articles 19, 20 aid 23 
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of the Vienna Convention on the Law of Treaties, the responsi bi I ity of the State can be engaged aid the f act that some 
acti ons were taken by the j udiciary and others by other state instituti ons does not necessa-i I y make them separate 
disputes. No such reservation took place i n connection with the BIT. 

109. At the outset of this Decisi on, the Tri bunal drew the I i ne between acts whi ch directly affect the investor's rights 
under binding I egad commitments aid other acts which rel ate to questi ons of public policy. A di onswhich affect those 
rights wi II normal I y relate to measures specifically addressed to the gas industry, but they may d so be adopted i n 
conjunction with measures of a more general nature. As long as they affect the investor i n violation of its rights aid 
cover the sane subject matter, the fact act that they may on gi natef rom different sources or emerge at different times does 
not necessa-i I y meal that the di sputes are separate and distinct. The Tri bunal i s a so mindful that, as explained above, 
what the CI a mant has now to demonstrate that prima fade it has been affected by actions adopted i n violation of its 
rights and this burden has been met. 

110. On a si mi la line of reasoning, so long as the rights of the i nvestor are affected i n a di rect maler, what j ustif i lad 
the judi cid decision of August 18, 2000 and what motivated the adoption of administrative and I egi sl ative measures i n 
December 2001 aid January 2002 does not  the jurisdi di on of the Tri bunal . As noted, it is only when the measures 
in question ae unrelated to specific I ega commitments made to the investor that the juri sdi di on of the Tri bunal will be 
exdudeol and I i aDi I i ty non-existent. Equal I y, thef act that the Government of A rgenti naald one of itsregulatory agend es 
have chat I enged theaDove-menti °nix! judici al decisi on whi I ethe Government has supported the post-July 2001 measures 
i s i rrel evart i n deci di ng whether the Tribunal i s ca I lad upon to deal with one or two disputes. 

111. The argument that the background to the so-called two disputes is different i s also not a deci ding factor as to 
whether there ae one or two disputes. What the Tribunal has to look at is the nature of the dispute or disputes; thei r 
background may be different but again, what counts is whether the rights of the investor have been affected or not 
and whether the claims ai se directly out of the same subject-matter. 

112. The agument that the first dispute did not requi re negoti ati onswith the compali es concerned whi I e the second 
opened the door to a renegotiation process is not convi nci ng. The Tri bunal is faced with a Request for A rbi trati on 
between a foreign investor and the Republic of Argentina under the BIT, the investor d aimi ng that some of its 
protected rights have been interfered with. The disputants are CM S aid the Republic of Argentina; as noted above, 
whether there are some negotiati ons taci ng place between the Government of Argentina and some third parties on 
some of the same events which gave rise to the dispute cannot be a matter for the Tri buna's consideration, at least 
not at this stage of the proceedings. 

113. The Tribunal is al so mindful that the essential facts rd ati ng, first, to the suspension of the PR adjustment i n 
2000 and the enactment of the other measures in December 2001 aid Januay 2002 are not contested. There is no 
disagreement between the parties about the fact that CMS is the investor i n the affected company, TGN. Rather the 
problem I i es i n the effect that each party assigns to each of these matters 

114. In order to establish whether the Tribunal i s faced with one or two disputes, it is worthwhi I e keeping in mind 
that CM Ss request for relief i n its Request for Arbitration of July 2001 concerns i n essence the breach of various 
rights it a I eges to have under the BIT. These rights rd ate mainly to farad equitable treatment and ful I security and 
protection, abi trai ness aid discrimination, observance of obligation and indirect expropriation without 
compensation. 

115. The Request for A rbi trati on contai ns a I ist of the measures which are alleged to be i n breach of the Treaty aid 
CM S specifically reserves the right to update its claims i n the course of the proceedings. CMS agues that "there i s 
one continuing dispute involving A rgenti nds i nterferencewith and di small i ng of the tariff regime that it committed 
to foreign investors would apply for the gas transportation sector."59 
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Ancillary daims 

116. The question to be addressed by the Tribunal is then whether the claims for post-July 2001 events are 
"i nd dental or additional d aims arising directly out of the subject-matter of the dispute." 6° Note B to Arbitration 
Rule 40 adds the fol I owi ng explaiati on: 

"The test to satisfy this condition i s whether the factual connection between the original and the and I I ay 
clam is so d ose as to require the adj udi cati on of the I after i n order to achi eve the f i nal settlement of the 
dispute, the object being to dispose of al I grounds of dispute an si ng out of the sane subject matter." 

117. To this end the Tri bun must reach a determination on the subj ect-matter of the dispute and decide whether 
the moil lay or additional claim aises directly out of that subject matter. 

118. The Tribunal is of the vi env that, i n the i nstant race, the subject-matter of the dispute i s the al I eged loss by CM S 
of its investment in TGN caused, it is argued, by the breaches by the Republic of Argentina of its obligation under 
the BIT. Such breaches relate, in the CI ai mant's vi env, to the interference of organs of the A rgenti ne State with the 
tariff regime applicable to TGN, which was first subjected to deferral of adjustments, followed by a freeze, 
culminating i n the abrogation of that adj ustment and the removal of the right to ca cul ate tariffs i n U.S. dol I ars and 
then express them in convertible pesos at the time of bi II i ng. 

119. Note B to A rbi trati on Rule 40 supports the concl usi on that the post-July 2001 events give rise to incidental or 
additional d aims. There i s no doubt, i n the mind of the Tribunal , that the d ai m resulti ng from those events i s" so d ose 
as to require the adj udi cati on of the latter i n order to achi eve the fi na settl ement of the dispute, the object being to 
dispose of al I the grounds of dispute aisi ng out of the same subject matter." 

120. Tribunals in two cases61 under Chapter 11 of NAFTA, the first one under the I CS D Additional Fad I i ty 
A rbi trati on Rul es aid the other under the U NCI TRA L A rbi trati on Rules, reached the same cond usi on, on the basis 
of acts si mi la to those i n the present case 62

Observance of consultation period 

121. I n connection with its d I egati on about the existence of two separate disputes, the Republic of Argentina has 
also made the argument that submi ssi on to arbitration of the second di sputeisinadmi ssi bl e because it is premature. 
Under the Treaty, it is maintained, the six-month period referred to above must have elapsed, but the additional 
dispute was only forma I y ra sed with the Government of Argentina on Februay 13, 2002, some six months after the 
regi strati on of the case by the Secretary-General of I CS D, on August 24, 2001. The Request for Arbitration was 
limited to the original dispute relating the U.S. PR and does not include the additional subject-matter. Since that 
dispute is different from the first one, the argument fol lows, it would have required a separate request for abi trati on, 
after the expi ry of the above-menti oned six-month period, the whole i n accordance with A rti d e 36 of the I CSI D 
Convention and A rti de VI I (3) of the BIT. 

122. I n the Cid mant's vi env, however, the six-month negotiation period is a procedural aid not a jurisdi cti onal or 
admissi bi I ity requirement. Provided the parties have had an opportunity to engage i n negotiations, aid i n particular 
whether the host State has shown no will i ngness to tacethis opportunity, the regi strati on period requirement must be 
deemed to be satisfied. Moreover, it isconcl uded, the Republic of Argentina has suffered aid will suffer no prej udi ce 
as a result of the i nd usi on of the post-July 2001 events. 

123. This argument need not be addressed by the Tribunal in light of its cond usi on above that there i s a si ngl e 
di sputewhi ch conta ns, however, i nd dental or additional dams I t i s cl ea from the I CSI D Arbitration Rul es that such 
claims do not require either a new request for abi trati on or a new six-month period for consul tati on or negotiation, 
before the submission of the dispute to abi trati on under the Treaty. Rule 40(2) which provides that "aiinci dental or 
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additional d ai m shal I be presented not I ater than the reply." But even if it is thought that the period i n question does 
apply, the Tribunal is mindful that CMS, as explained above, repeatedly invited the Argentine Government to 
undertake consultations on this matter, d bd t to no ava I. I t cannot then be argued that any prejudice has ensued or 
wi I I ensue for the Republic of Argentina i n this context. 

Discussion of additional assumed consequences 

124. The Respondent has also argued i n connection with the two-di sputes issue that admi tti ng the additional dispute 
would constitute a dangerous precedent with the fol I owi ng consequences: (i) an incentive for investors to submit 
claims ignoring the requi red six-month period for consultation and negotiation and depriving governments of an 
opportunity to eva uate the situation; (i i) a di srupti on of the renegotiation process of public uti I i ti es whi ch iscurrently 
taking place i n A rgenti na; (iii) since the Tri bunal was not given j uri sdi cti on to deci de any dispute other than the one 
which was registered on the basis of the Request for Arbitration, the Tri bunal, if it heard the addi ti onal dispute, woul d 
deprive Argentina of its right of defence. The CI d malt does not shae these views 

125. As the Tribunal has cond uded that, i n this rase, the disputes ae not separate and independent and rel ate to the 
same subject-matter, it is immaterial whether the pertinent events occurred before or after the submission of the 
di spute to a-bitrati on as I ong as any and  dam is made before reply, as requi red by Arbitration Rule 40(2). The 
nefai ouseffectsfea-ed by the Republic of A rgenti na wi II therefore not occur as a consequence of this determi nation. 
Rather, nefai ous effects would occur if the Tribunal reached a different cond usi on for, as the tri bunal hel d i n 
Metal d ad: "A contrary holding would require a claimant to file multi pie subsequent and related actions and woul d 
I ead to i neffi el ency and i nequity."63 The Tri bunal wishes to stress, however, that I ant d one provided d I the necessary 
elements to support the cond usi on reached by the Tribunal i n the present casP. 

126. As expl d ned above, the Tri bunal al so cannot consi der the question of whether the current negotiations with 
vari ous public uti I iti es companies are going wel I, as believed by the Respondent, or not at al I, as affirmed by the 
CI d malt. Those are res inter al i os acta; it may be that, when the Tri bunal comes to address the merits of this rase, 
those d ements wi I I have to be taken into consideration but, at this stage, they are i rrd event for the purpose of 
determining j uri sdi cti on. 

Jurisdiction affirmed 

127. I nli ght of all the el ements di scussed above, the Tri bunal cond udes that thed ai msresulti ng from post-July 2001 
events, to the extent that they cause damage to the investor i n breach of its rights, ae of the nature of and II ay d d ms 
which, i n conformity with Article 46 of the I CS D Convention and Arbitration Rul e 40, arise directly out of the 
dispute, ae within the scope of the consent of the pati es aid ae otherwise within the j uri sdi cti on of the Centre. 

128. The Republ i c of A rgenti na has al 93 raised a questi on of admi ssi bi I ity i n connecti on with CM Ss al I egati on that 
it suffered damage connected with the transfer of funds, si ncethis d all m has never been presented as a di sputedissue 
under the BIT. However, as noted above, because CMS i s not pursuing this d d m, at I east for the ti me being, the 
question of admi ssi bi I i ty i s rendered moot. 

129. The Republic of Argentina has al so requested that CM S provide evi dente, i n connection with Article I (2) of 
the BIT, that it is not control I ed by nationals of a third country and that it has substantial business activities i n the 
United States. Upon revi ew of the submissions of the parties, the Tri bunal cond udes that CMS has provided such 
evidence aid the record i s abundantly cl ea on this matter. 

130. The Tribunal wishes to note i n cond udi ng that counsel for both parties have performed their duties with 
outstadi ng prof essi onal i sm and have at d I ti mesf ul I y cooperated with thework of the Tri bunal , an atti tudefor which 
they must be commended. Their respective arguments have been made i n the spirit of prof essi onal i sm and have ra sed 
questions of great i mportalce for this race, I CS D arbitration and abi trati on i n general . 
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C. Decision 

131. For the reasons stated above the Tri bunal deci des that the present dispute i swi thi n the j uri sdi cti on of the Centre 
and the competence of the Tri bunal . The Tri bunal has, accordingly, made the necessary Order for the conti nuati on 
of the procedure pursuant to A rbi trati on Rule 41(4). 

So decided. 

/s/ 
M arc Lalonde 

A rbitrator 
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