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Date of decision: July 17, 2003
A. Procedure

1. OndJduly 26, 2001, thelnternationa Centrefor Settlement of Investment Disputes (ICSI D or theCentre) received
from CM S Gas Transmission Company (CMS), an entity incorporated in the United States of America, aRequest for
Arbitration against the Republic of Argentina(Argentina). Therequest concerns the dleged suspension by Argentina
of atariff adjustment formulafor gas transportati on applicable to an enterprise in which CM S has an investment. In
its request, the Claimant invokes the provisions of the 1991 "Treaty between the United States of America and the
Argentine Republic Concerning the Reciproca Encouragement and Protection of Investment." (The Argentina-U.S.
Bilateral Investment Treaty or BIT).

2. On July 27, 2001, the Centre, in accordance with Rule 5 of the ICSID Rules of Procedurefor the I nstitution of
Conciliation and Arbitration Proceedings (I nstitution Rules), acknowledged receipt and transmitted a copy of the
request to Argentina and to the Argentine Embassy in Washington D.C.

3. OnAugust 15, 2001, the Centre requested CM S to confirm that the dispute referred to in the request had not
been submitted by CMS for resolution in accordance with any applicable, previously agreed, dispute-settlement
procedure under Article V1I(2)(b) of the BIT. On August 23, 2001, CM S confirmed that it had taken no such steps.

4.  OnAugust 24, 2001, the Secretary-Generd of the Centreregi stered the request pursuant to Article 36(3) of the
| CSID Convention (the Convention). On this same date, the Secretary-Generd, in accordancewith I nstitution Rule 7,
notified the parties of the registration of the request and invited them to proceed to constitute an Arbitra Tribund as
soon as possible,

5. On August 30, 2001, the Centre reminded Argentina of the Claimant's proposal concerning the number of
arbitrators and the method of their appointment. Under this proposd, contained in paragraph 60 of the request for
arbitration, the Arbitral Tribuna would consist of three arbitrators, one arbitrator to be appointed by each party and
the third, who would be President of the Tribunal, to be appointed by agreement of the parties.

6.  On September 13, 2001, Argentinainformed the Centre of its agreement to the proposa of CM S concerning
the number of arbitrators and the method of their appointment. On the same date the Centre informed the parties that
since their agreement on the number of arbitrators and method of their appoi ntment was equivaent to theformula set
forthin Article 37(2)(b) of the Convention, the parties were invited to follow the procedure set forth in Arbitration
Rule 3 for the gppointment of arbitrators.

7. On October 24, 2001 Argentina appointed Judge Francisco Rezek, a nationd of Brazil, as an arbitrator. On
November 9, 2001, CMS appointed the Honorable Marc Lalonde P.C., O.C,, Q.C., anational of Canada, as an
arbitrator. The parties, however, failed to agree on the appointment of the third, presiding, arbitrator. In these
circumstances, by letter of December 5, 2001, the Cla mant requested that the third, presiding, arbitrator be appointed
in accordance with Article 38 of the ICSID Convention.?

8.  After consultation with the parties, Professor Francisco Orrego Vicuia, anational of Chile, wasduly appointed

as President of the Arbitra Tribunal. On January 11, 2002, the Secretary-General, in accordance with Rule 6(1) of

the ICSID Rules of Procedure for Arbitration Proceedings (Arbitration Rules) notified the parties that dl three
arbitrators had accepted their gppointments and that the Tribunal was theref ore deemed to have been constituted on
that date. On the samedate, pursuant to | CSID A dministrativeand Financid Regulation 25, the partieswereinformed

that Mr. Algjandro Escobar, Senior Counsdl, ICSID, would serve as Secretary of the Arbitral Tribund.
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9.  The first session of the Tribuna with the parties was held on February 4, 2002, at the seat of ICSID in
Washington, D.C. At the session the parties expressed their agreement that the Tribunal had been properly constituted
in accordance with therelevant provisions of thel CSID Convention and Arbitration Rules and that they did not have
any objectionsin this respect.

10. During the course of the first session the parties agreed on a number of procedura matters reflected in written
minutes signed by the President and the Secretary of the Tribuna. The Tribund, after ascertaining the views of the
parties on this matter, fixed the following time limits for the written phase of the proceedings. The Clamant would
file a memoria within 120 days from the date of the first session; the Respondent would file a counter-memorial
within 120 days of its receipt of the Claimant's memorid; the Claimant would file areply within 60 days from its
recei pt of the counter-memorid; and the respondent would fileits rejoinder within 60 days of its receipt of thereply.
At the first session it was further agreed that in the event of the Respondent raising objections to jurisdiction, the
following timelimitswould apply: the Respondent would fileits reply on jurisdiction within 30 days from its receipt
of the Clamant's counter-memorial on jurisdiction; and the Claimant would file its rejoinder on jurisdiction within
30 days from its receipt of the Respondent's reply on jurisdiction.

11.  OnMay 24, 2002, the Claimant requested an extension till July 5, 2002 of thetime limited fixed for the fixing
of its memoria. On June 6, 2002, the Tribund granted the extension thought by the Claimant. In doing so, the
Tribuna noted that A rgentinawould be entitled to an equivaent extension if requested, of thetimelimit fixed for its
counter-memorial.

12.  On July 5, 2002, the Claiment filed its memorial on the merits and accompanying documentation. On
August 5, 2002, Mrs. Margrete L. Stevens replaced Mr. Algjandro Escobar as Secretary of the Tribunal. On
September 4, 2002, Argentina requested an extension till October 7, 2002, of the time limit fixed for filing of the
memorid on jurisdiction. On September 11, 2002, the Tribunal granted the extension sought by Argentina. On
October 7, 2002, Argentinafiled its memoria on jurisdiction.

13.  On October 24, 2002, following the Respondent's filing of objections to jurisdiction, the proceeding on the
merits was suspended in accordance with ICSI D Arbitration Rule 41(3).

14.  OnDecember 17, 2002, the Claimant submitted its counter-memoria onjurisdiction. On January 22, 2003, the
parties requested an extension of 30 days for each of the remaining two jurisdictiond filings. On January 27, 2003,
the Tribund granted the extensions, and fixed the time limit for the filing of the Respondents reply on jurisdiction
for February 11, 2003; and the timelimit for the filing of the Claimant's rejoinder on juri sdiction for March 25, 2003.

15.  OnFebruary 13, 2003, the Respondent fileditsreply onjurisdiction, and on March 25, 2003, the Claimant filed
its rgjoinder on jurisdiction.

16.  OnApril 7-8, 2003, the hearing on juri sdiction was held at the seat of the Centrein Washington, D.C. Ms. Lucy
Reed and Messrs. Nigel Blackaby, Jonathan Sutcliffe and Guido Tawil addressed the Tribunal on behalf of the
Clamant. Mr. | gnacio Suarez Anzorenaaddressed the Tribund on behaf of Argentina TheTribuna posed questions
to the parties, as provided in Rule 32(3) of the Arbitration Rules.

17.  The Tribuna has deliberated and considered thoroughly the parties’ written submissions on the question of
jurisdiction and the oral arguments delivered in the course of the April 7-8, 2003 hearing. As mentioned above, the
consideration of the merits has been postponed until the issue of the Centre's jurisdiction and the Tribunal's
competence has been decided by the Tribuna . Having considered the basi c facts of thedispute, thel CSI D Convention
andthe 1991 Argentina-U.S. BIT, aswell asthewritten and ora arguments of the parties' representatives, the Tribuna

has reached the following decision on the question of jurisdiction.
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B. Considerations
Argentina's privatization program

18. Beginning in 1989, the Republic of Argentina undertook a broad program of privatization of State-owned
companies and other activities® while at the same time it proceeded to peg the Argentine peso to the United States
dollar and adopted other stabilization measures.* Important aims of this program were to achieve currency stability,
eliminate inflation and attract foreign investment.

19.  One maor sector subject to privatization was the gas industry. The Gas Law,’ the Gas Decree,’® the 1992
Information Memorandum,” the Model License® and other instruments were prepared and enacted in order to
underteke the reorganization of this important sector of the economy. Within this overdl legd framework,
Transportadora de Gas del Norte (TGN), an Argentine incorporated company, obtained in 1992 a license for the
transportation of gas while blocks of State-owned shares in the company were sold to private investors. Following
another Public Offering made in 1995, CMS purchased the shares still remaining in government hands that
represented 25% of TGN, and later purchased an additional 4.42% that had been assigned to an employee share
program, thus totaling 29.42% of TGN.

20. Under the arrangements made for the privatization of this sector, tariffs were to be calculated in U.S. dollars
and expressed in pesos at the exchange rate at the time of billing, and there were al so to be adjusted semi-annudly
in accordance with the United States Producer Price Index ("PPI"). Following amajor economic and financial crisis,
the Republic of Argentinaenacted, starting late 1999, various measureswhich had, inthe Clamant's view, an adverse
impact on its business and breached the guarantees which protected itsinvestment in TGN. These measures later led
to the deva uation of the currency and the adoption of additional financial and administrative measures dso dleged
to have an adverse impact on the investor.’

21. TheRepublic of Argentinadoes not share those views and believes the measures adopted have ameaning and
extent different from what CMS clams. Moreover, the Republic of Argentinaexplans that many of these measures
are transitory in nature, are currently being subject to renegotiation with investors in the privatization program and
do not entail an expropriation of the investment made. The only guarantees made to CMS by the Republic of
Argenting, itisfurther affirmed, werethose established inthe Terms of the License and these have not been breached.

Nature and limits of the jurisdictional decision

22. Thedispute between the parties has been submitted to arbitration under the ICSID Convention pursuant to the
Argentina-United States Bilatera Investment Treaty.™ Although many of the views expressed by the parties concern
aspectsrelating to themerits of thedispute, the Tribuna has at this stage to decide only on aspects of jurisdiction. The
discussion which follows relates of course only to the i ssues and facts pertinent to this particular case.

M easures of publicinterest and industry-specific measures distinguished

23. Bothinthewritten pleadings and inthe hearing, the Republic of Argentinaraised, in connection with questions
of admissibility, the concern that part of the clam by CMS is not related specifically to the gas industry but to
measures of generd economic policy affecting the country as awhole. The latter measures, it is further explained,
are mainly those connected with the situation of economic, financial and social emergency which arosein late 2001

and early 2002 and which led to the adoption of changesin the exchange and monetary policy then in effect.

24. TheRepublic of Argentinaspecifically discussesin its presentations Decree 1570/01 dated December 1, 2001™
and Law 25.561 of January 6, 2002, rel ated to the public emergency and amendment of the exchanged system.” This
legislation brought to an end theregime of convertibility and parity of the A rgentine peso with the United Statesdollar
which had been enacted by Law 23.928 in effect since 1991." Most of the foreign and domestic investmentsin the
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public utilities sector were made under that regimein the 1990's. The new |egisl ation a so mandated the restructuring
and renegotiation of public and private contracts madein foreign currency, extinguished the right of the licenseesin
the regulated public sector to link tariffs to U.S. price indices and redenominated rates and tariffs into pesos at the
exchange rate of one peso per dollar. A process of renegotiation whichis still under way followed the " pesification”

and related measures. The Claimant believes that all such measures are not separate and distinct from the original

di spute and form asingle continuum. A ccording to the Claimant, the aggregate of measures has significantly affected
the vaue of its investment, aview which is disputed by the Republic of Argentina

25.  Although agood part of the views of the parties rel ating to those earlier measures and to otherswhich followed
has much to do with the merits of the case, the Tribunal believes that it is necessary to establish at the outset aclear
di stinction between measures of ageneral economic nature, particularly in the context of the economic and financia
emergency discussed above, and measures specificdly directed to the investment's operation.

26. ThelCSID Convention and the jurisdiction of the tribuna established under it were conceived as a system of
adjudication of lega disputes arising directly out of an investment, a premise that is specifically included in
Article 25(1) of that Convention. This definition excludes quite clearly two kinds of disputes. First, it excludes non-
legal questions and, second, it excludes disputes that do not arise directly out of theinvestment concerned.

27. Itfollowsthat, in this context, questions of genera economic policy not directly related to the investment, as
opposed to measures specifica ly addressed to the operati ons of the business concerned, will normally fall outsidethe
jurisdiction of the Centre. A direct relationship can, however, be established if those genera measures are adopted
in violation of specific commitments given to theinvestor in treaties, legislation or contracts. VWhat is brought under
thejurisdiction of the Centreis not the general measuresin themsel ves but the extent to which they may violatethose
specific commitments.

28. Thequestion is certainly not new in international law.™ Gold standards or reference currencies embodied in
financia transactions, stabilization clauses built into contracts and, more recently, the vast network of bilateral
investment treaties are dl expressionsof the searchfor stability andlegd certainty. Theright of the host Stateto adopt
its economic policies together with the rights of investors under a system of guarantees and protection are at the very
heart of this difficult baance, a baance which the Convention was careful to preserve.

29. Inanealy casean ICS D tribund held that "Bilateral |nvestment Treaties are not insurance policies against
bad business judgments."™ Similarly, these treaties cannot entirely isolate foreign investments from the genera
economic situation of acountry. They do provide for standards of fair and equitable treatment, non-discrimination,
guarantees in respect of expropriation and other matters, but they cannot prevent a country from pursuing its own
economic choices. These choices are not under the Centre's jurisdiction and |CSID tribunal s cannot pass judgment
on whether such polices are right or wrong. Judgment cannot only be made in respect of whether the rights of
investors have been violated.

30. Thepartiesinthis case gppear not to disagree with this reasoning. The Republic of Argentina, in arguing about
the difference between what it considers to be two separate kinds of disputes, emphasizes that genera measures of
public economic emergency are not directed towards investors but affect the country and its population as awhole.
Moreimportantly, the Claimant injustifyingits claim for compensation in connection with the " pesification”" hasa so
stated:

"It should be noted, however, that CMS's compensation is not founded on the deva uation of the peso,
but rather on the lossin vaue of its investment due to Argentina's dismantling of the dollar-based tariff
regime."™

31. At the ora hearing held in this case, Counsel for the Claimant, when referring to this distinction between
genera and specific measures d so stated that:
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"CMS assumes that such distinction could be made. (. . .) However, CMSis by no means complaning
about general economic measures, but about specific measures of Argentine federa authorities that
breached the commitments made towards CM S under the Treaty and international law.""’

32. TheClamant has dso explained theat it is not currently pursuing an earlier clam against Argentinarel ated to
restrictions on the transfer of fundsintroduced by Decree 1570/01' because such restrictions"have not had amaterial
impact on CMS or its investments to date,"™® and has reserved the right to pursue that claim if damages are caused
in the future in violation of Article V of the BIT. In the statements and decisions noted the Claimant separates the
genera measures of economic policy, with specificreferenceto deva uation, from the material impact they might have
had onitsinvestment in light of the treaty, legislation and contracts.

33.  Onthebasis of the above considerations the Tribuna concludes on this point that it does not have jurisdiction
over measuresof generd economic policy adopted by the Republic of A rgentinaand cannot passjudgment onwhether
they are right or wrong. The Tribund aso concludes, however, that it has jurisdiction to examine whether specific
measures affecting the Claimant'sinvestment or measures of genera economic policy having adirect bearing on such
investment have been adopted in viol ation of egally binding commitments madeto theinvestorintreaties, legisation
or contracts.

34.  While conceptudly the line between one and the other matter is clear, in practice whether agiven claim fdls
under one or the other heading can only be established in light of the evidence which the parties will produce and
address in connection with the merits phase of the case. Counsel for the Republic fo Argentinahasrightly explained
that the distinction made "may have great relevance with regard to liability or responsibility."® This meansin fact
that the issue of what falls within or outside the Tribund's jurisdiction will be subsumed in the determination of
whether agiven claimisor is not directly connected with specific measures affecting the investment.

35.  For thetime being, the fact that the Claimant has demonstrated prima facie that it has been adversely affected
by measures adopted by the Republic of Argentinais sufficient for the Tribuna to consider that the claim, as far as
this matter is concerned, is admissible and that it has jurisdiction to examine it on the merits.

Obj ection to admissibility on theissue of the Claimant's jus standi

36. The Republic of Argentina has objected to the admissibility of the claim by CMS on the ground that the
Clamant does not hold the rights upon which it bases its clam— to wit, TGN being the licensee, and CMSonly a
minority shareholder in this company, only TGN could claim for any damage suffered. It is further argued that, since
TGN is an Argentine company, it does not qudify as aforeign investor under the BIT nor is the License aforeign
investment. It follows, in the Respondent'sview, that CM Sisclaiming not for direct damages but for indirect damages
which could result from its minority participationin TGN.

37. TheRepublic of Argentinahas also advanced the view that, in addition, CM S cannot claim for its proportiona

sharein TGN, as this would imply that the shareholders have a standing different from that of the company. If TGN
arrives at an agreement with the Republic of Argenting, itisfurther stated, CM S could only oppose such arrangement
as an intra-corporate question and not as the holder of an independent right of action.

38. The Respondent explains that the only guarantee the Republic of Argentina gave to CMSrelated to the lega
quality of the shares which were transferred to the Clamant by the Republic of Argentina in the context of the
privatization process. Should that legd quality be proven defective, CMS would have jus standi to claim for
reparation, but thisis not the case as the claim concerns the operation of the License and not the shares themselves.

39. CMShas opposed such arguments on the premise that both the BIT and the whole process of investingin TGN
wasrel ated to the privatization of the gasindustry in Argentina, aprocess whichwas the subject of specific guarantees
and commitments by the Republic of Argentina. These guaranteesincluded measures of legd stability and economic
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mechani sms amed at ensuring the financid feasibility and the success of the investment, not just the question of the
quality of the shares.

40. Inthisregard,itisdsoexplained, CMSisnot clamingfor rights pertaining to TGN but for therights associated
withitsinvestment in the company. It is further stated that CM S qualifies as aforeign investor under the BIT and its
participation as a shareholder is a foreign investment protected under that Treaty, thus having a right of action
independently from TGN. This right of action, it is argued, arises directly from the BIT provisions and it is
independent from any contractual right of action that TGN might have under the License. I nternational law and not
any domestic law which might rel ateto contracts or other transactions governs such rights of claim, itisfurther stated.
The claims being asserted under the BIT, it is dso explained, are direct and not indirect.

41. The arguments that the parties have put forth involve a number of questions of admissibility and jurisdiction.
The distinction between admissibility and jurisdiction does not appear quite gppropriate in the context of ICSID as
the Convention ded's only with jurisdiction and competence. In any event, the Tribunal will follow the order of the
arguments introduced in respect of one and other concept so as to facilitate their discussion. First, thereis theissue
of whether a shareholder can clam for its rights in a foreign company independently from the latter's rights and, if
so, whether these rights refer only to its status as shareholder or also to substantive rights connected with the legal
and economic performance of its investment. Second, there is the question of whether the Clamant satisfies the
jurisdictional requirements of the Convention and the BIT, particularly those concerning the existence of alegd
dispute, whether thisdispute arises directly from theinvestment, and the nationdity of theinvestor. The Tribunal will
address these questions next.

Corporate personality in Argentinelegisation

42.  TheRepublic of Argentinahas raised as afirst bar to the clam by minority shareholdersthelegd provisionin
effect in that country, asin most civil and common law countries, to the effect that the corporate legd personality is
distinct and separate from that of the shareholders. Distinguished Argentinejurists have been invoked to this effect
However truethislegd distinctionis, thefactisthat it isnot determinant inthis case. First, aswill be discussed further
below, the applicable jurisdictional provisions are only those of the Convention and the BIT, not those which might
arise from nationd |egislation. But even if the Argentine legislation were relevant, it is dso worth noting that that
legislation has contributed significantly to the piercing of the corporate veil when the red interests behind the
corporate persondity need to beidentified as evidenced for exampleby Article 54, par. 3, of Law 19.550, as amended
by Law 22.903.%

Shareholder rights under general international law

43. Thepartieshaveturned next to thediscussion of the situation under international law, with particular reference
to the meaning and extent of the Barcel ona Traction decision.* Counsel for the Republic of Argentinaareright when
arguing that that decision ruled out the protection of investors by the State of their nationdity when that State is
different from the State of incorporation of the corporate entity concerned, all of it in respect of damage suffered in
athird State. However, Counsel for the Claimant are al so right when affirming that this case was concerned only with
the exercise of diplomatic protection in that particular triangular setting, and involved what the Court considered to
be a reationship attached to municipal law, but it did not rule out the possibility of extending protection to
shareholdersin acorporation in different contexts. Specifically, the Internationd Court of Justice was well aware of
thenew trendsinrespect of the protection of foreigninvestors under the 1965 Convention and thebil atera investment
treaties rel ated thereto.

44, Barcdona Tractionisthereforenot directly relevant to the present dispute, athough it marks the beginning of
a fundamentd change of the gpplicable concepts under international law and State practice. In point of fact, the
Elettronica Scula decision evidences that the International Court of Justice itself accepted, some years later, the
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protection of shareholders of a corporation by the State of their nationdity in spite of the fact that the affected
corporation had a corporate personaity under the defendant State's legislation.

45. Diplomatic protection itself has been dwindling in current international law, as the State of nationality is no
longer considered to be protecting its own interest in the claim but that of the individua affected.® To some extent,
diplomatic protection isintervening as a residua mechanism to be resorted to in the absence of other arrangements
recognizing the direct right of action by individuas. It is precisdy thiskind of arrangement that has come to prevail
under international law, particularly in respect of foreign investments, the paramount examplebeing that of the 1965
Convention.

46. TheRepublic of Argentinahas advanced the argument that, when sharehol ders have been protected separately
from the affected corporation, thisoccurredin cases wherethe sharehol dersweremajority or controlling, not minority
shareholders as in the instant case. Thisfact may be true, but it is equally true, as argued by the Claimant, question
of controlling majorities; rather they were concerned with the possibility of protecting sharehol ders independently
from the affected corporation, that is, soldy with the issue of the corporate legal personality and its limits.

47. State practice further supports the meaning of this changing scenario. Besides accepting the protection of
shareholders and other forms of participation in corporations and partnerships, the concept of limiting it to mgority
or controlling participations has given way to a lower threshold in this respect. Minority and non-controlling
participations have thus been included in the protection granted or have been admitted to claim in their own right.
Contemporary practice rel ating to |ump-sum agreements,” the decisions of the Iran-United States Tribuna?® and the
rules and decisions of the United Nations Compensation Commission? among other examples, evidence increasing
flexibility in the handling of international clams.

48. The Tribuna therefore finds no bar in current international law to the concept of dlowing claims by
sharehol ders independently from those of the corporation concerned, not even if those sharehol ders are minority or
non-controlling shareholders. Althoughitistrue, asargued by the Republic of Argentina, that thisismostly theresult
of lex specialis and specific treaty arrangements that have so dlowed, thefact is that lex specialisin this respect is
so prevdent that it can now be consideredthe general rule, certainly inrespect of foreign investmentsandincreasingly
in respect of other matters.” To the extent that customary international law or generdly the traditiond law of
internationa clams might have followed a different approach — a proposition that is open to debate — then that
approach can be considered the exception.

Shareholder rights under the ICSI D Convention

49. As mentioned above, the 1965 Convention is the paramount example of the approach now prevailing in
internationd law in respect of claims arising from foreign investments. It is awell-known fact that Article 25(1) of
that Convention did not attempt to define the term "investment”, as no definition was generdly acceptable. Aganst
thisbackground, dl relevant bilaterd investment treaties and other instruments embodying the consent of the parties
to ICSID'sjurisdiction have usualy contained definition in this respect.

50. A rather broadinterpretation of "investment” has ensued from theseexpressions of consent. It shouldberecdled
that the ownership of shares was one of the specific examples of investment given during the negotiations of the
Convention as pertinent for parties to agree in the context of their expressions of consent to jurisdiction.® The
definition of investment in the Argentina-United States BIT will be considered further below.

51. Precisely because the Convention does not define "investment”, it does not purport to define the requirements
that an investment should meet to quaify for ICSID jurisdiction. Thereisindeed no requirement that an investment,
in order to qualify, must necessarily be made by shareholders controlling a company or owning the majority of its
shares. |t iswell known incidentaly that, depending on how shares are distributed, controlling shareholders canin
fact own less than the maority of shares. The reference that Article 25(2)(b) makes to foreign control in terms of
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treating a company of the nationality of the Contracting State party as a nationd of another Contracting State is
precisaly meant to facilitate agreement between the parti es, so as not to havethe corporate persondity interferingwith
the protection of the red interests associated with the investment. The same result can be achieved by means of the
provisions of the BIT, where the consent may include non-controlling or minority shareholders.

52. Article25(1) of the Convention is dso relevant in another respect. In the Fedax case, Venezuelahad objected
to |CSID'sjurisdiction on the ground that the di spute transaction was not a" direct foreign investment." Although the
transaction considered in that case was different from the one in the present case, the tribunal's holding is useful in
the interpretation of the scope of that Article

"However, thetext of Article25(1) establishesthat the'juri sdiction of the Centre shall extendto any lega

dispute arising directly out of an investment.' It is gpparent that the term 'directly’ relatesinthis Article
to the 'dispute’ and not the 'investment'. It follows that jurisdiction can exist even in respect of

investments that are not direct, so long as the dsipute arises directly from such transaction. This
interpretation is also consistent with the broad reach that the term 'investment' must be given in light of
the negotiating history of the Convention."*

53.  With this background in mind, it is then possible for this Tribund to examine the meaning of a number of
decisions of ICSID tribunals that have dealt with the protection of shareholders. The parties have adifferent reading
of these ICSID cases, with particul ar referenceto AAPL v. Sri Lanka,® AMT v. Zaire,* Antoine Goetz et consorts v.
Republique du Burundi,* Maffezini v. Spain,* Lanco v. Argentina,®” Geninv. Estonia,® the Aguasor Vivendi Award™
and Annulment® and CME v. Czech Republic.*! For the Republic of Argentina, al these cases deal with shareholder
rights, underlying arrangements and factud situations different from those givenin theinstant case, and hence do not
support jurisdiction in this case. CMS, for its part, believes that, to the contrary, in al those cases the right of
shareholders, including minority shareholders, to claim independently from the corporate entity affect has been
upheld.

54. Therecan beno doubt that thefactud setting of each caseis different and that some may lend themselves more
than others to illustrate points of relevance. In some cases, there has been mgority shareholding or control by the
investor, in others not; in some cases there has been expropriation affecting specifically the shares, in others not; in
some cases, there has been no objection to jurisdiction, in others there has been.

55. However, there can beno doubt that most, if not al, such cases areimmersed in the sametrend discussed above
in the context of international law and the meaning of the 1965 Convention. In the present case, the Claimant has
convincingly explaned that notwithstanding the variety of situationsin ICSID'sjurisprudence noted by the Republic
of Argentina, the tribunals have in al such cases been concerned not with the question of mgority or control but
rather whether shareholders can claim independently from the corporate entity. In Goetz the tribunal reflected this
prevaling trend in the following terms:

«. .. leTribund observe quelajurisprudence antérieure du CIRDI ne limte pas |a quaité pour agir aux
seules personnes morales directement visées par les mesures litigieuses mais|'éend aux actionnaires de
ces personnes, qui sont les véritables investisseurs.»®

56. The Tribund can therefore conclude that there is no bar to the exercise of jurisdiction in light of the 1965
Convention and itsinterpretation as reflected in its drafting history, the opinion of distinguished legal writers and the
jurisprudence of ICSID tribunds.

Shareholder rights under the Argentina-United States Bilateral | nvestment Treaty

57.  TheTribunal turnsnext to the examination of thedefinition of "investment" inthe Argentina-United StatesBIT.
Article (1) of this Treaty provides as pertinent:
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"(@ 'investment' means every kind of investment in the territory of one Party owned or controlled
directly or indirectly by nationa s or companies of the other Party, such as equity, debt, and service
and investment contracts; and includes without limitation:

(i) acompany or shares of stock or other interests in a company or interests in the assets
thereof. . ."

58. Here again the parties have adifferent reading of that Article The Republic of Argentinais of the view that,
since Article 25 of the Convention requires the control of alocd subsidiary in order to qudify as aclamant, the fact
that the BIT does not make such a requirement is immateria since the Convention has to prevail. The Tribund
concluded above that the Convention does not really make such arequirement acentral tenet of jurisdiction but only
an aternativefor very specific purposes. In any event, the provision of the Treaty isnot in any way incompatiblewith
Article 25 of the Convention.

59. TheRepublic of Argentinahasalso asserted that aninvestment in sharesisindeed aprotected investment under
the Treaty, but thiswould only alow claims for measures affecting the shares as such, for example, expropriation of
the shares or interference with the political and economic rights tied to those shares. Such interpretation would not
alow, however, for clams connected to damage suffered by the corporate entity. |f aclam for indirect damage has
been dlowed, it is further argued, thiswould have been stated expressly in the Treaty, as has been in other bilaterd
investment treaties, including some signed by Argentina, or in the context of trade arrangements such as the North
American Free Trade Agreement or other instruments. Silence on this point the Respondent argues, cannot be
construed as an expression of consent to such type of claims.

60. CMSsunderstandingisdifferent. Inits view, the plain language of the provisions and their legd context can
only mean that investment in sharesis aprotected investment and that the investor has, under the Treaty, theright for
its investment independently from any claims that the company in which it has invested might have. Again here, it
isaquestion of seeking toidentify thereal economicinterestsbetween suchtransactions. Itisargued, inaddition, that
it was Argentina that required the licensees of the privatization of the gas industry to be locad companies. The
protection granted by investment treaties was expressly mentioned in these invitations. |f shareholders were not | eft
out of such substantive protection, it is further explained, this would render the treaties meaningless.

61. The parties have debated the meaning of the decisions of other ICSID tribunas on this question. Again, itis
evident that the factua andlegal background of each such decisionisdifferent. Counsel for the Republic of Argentina
haverightly explained that, in some cases, there has been atreaty authorizingindirect claimsby theinvestor, inothers
there has been an expropriation of a license of the clamant or of the shares held by it, while in yet other cases
claimants have been controlling or maority sharehol ders and thus their claim becomes a direct one.

62. Counsel for CM S have dso explained that while in some cases there have been controlling shareholders and
in others not, therelevant fact isthat, in dl cases, jurisdiction has been accepted on the basis that shareholders have
aprotected right of their own arising from their investment. None of these cases, it isfurther stated, has ever reasoned
in terms of requiring control of the corporate entity for the protection of such rights.

63. Thetask of this Tribund isrendered easier in light of the Lanco case, where the same Argentina-United States
BIT and the same definition of investment were interpreted. That tribuna examined jurisdiction under two separate
headings, oneunder the Treaty and the other under the concessi on agreement, concluding that, whilejurisdiction could
be founded on either heading, the fact that the investor a so had specific rights and obligations under the concession
agreement, held to be equivaent to an investment agreement, made the conclusion still more evident. The tribund
held in this respect:
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"The Tribund finds that the definition of this term in the ARGENTINA-U.S. Treaty is very broad and
alows for many meanings. For example, as regards sharehol der equity, the ARGENTINA-U.S. Treaty
says nothing indicating that the investor in the capita stock has to have control over the administration
of the company, or amagjority share; thus the fact that LANCO holds an equity share of 18.3% in the
capita stock of the Grantee alows one to conclude that it is an investor in the meaning of Article 1 of
the ARGENTINA-U.S. Tresty."

Nonethel ess, the question is more complex considering that LANCO is not only the owner of an equity
sharein the capita stock of the grantee company, but also that the definition of 'investment' set forthin
the ARGENTINA-U.S. Treaty dlowsoneto concludethat LANCO has certain rights and obligations as
aforeign investor under the Concession A greement with the Government of the Argentine Republic."*

64. A similar approach was taken by the Committee on Annulment in the Comparia de Aguas del Aconquija or
Vivendi case, when holding under a different but comparable bilateral investment treaty:

"Moreover it cannot be argued that CGE did not have an 'investment' in CAA from the date of the
conclusion of the Concession Contract, or that it was not an'investor' in respect of its own shareholding,
whether or not it had overall control of CAA. Whatever the extent of its investment may have been, it
was entitled to invoke the BIT in respect of conduct alleged to constitute a breach fo Articles 3 or 5."“

65. Inlight of the aove considerations, the Tribunal concludes that j uri sdiction can be established under the terms
of the specific provisions of the BIT. Whether the protected investor isin addition a party to aconcession agreement
or alicense agreement with the host State is immaterid for the purpose of finding jurisdiction under those treaty
provisions, sincethereisadirect right of action of shareholders. It followsthat the Claimant hasjus standi beforethis
Tribunal under internationd law, the 1965 Convention and the Argentina-United States Bilatera Investment Treaty.

Jurisdictional objection on thedispute not arising directly from investment

66. In close connection with the issues discussed above, the Republic of Argentina has raised a jurisdictional
objection on the ground that the dispute does not arise directly from an investment as required by the 1965
Convention. Inits view, while the acquisition of shares qualifies as an investment under the Treaty, neither TGN, as
an Argentine corporation, nor the License qudify as an investment under the BIT. TGN, the argument follows, has
its own assets, including the License; because these assets do not constitute an investment under the Treaty, CMSs
clams, based on the alleged breach of TGN's rights under the License, cannot be considered to arise directly from
an investment.

67. CMSsharestheview that TGN is not an investor under the Treaty, and that it has not been agreed to treat this
company as a non-Argentine national because of foreign control. Neither is the License an investment under the
Treaty. However, CMS adds, its 29.42% sharein TGN qudifies as an investment covered under the Treaty and no
maority or controlling ownership is required and hence CM S has the right to clam for compensation in the case of
adispute that arises directly out of itsinvestment in those shares. The dispute, it is further explained, does not relate
to TGN's rights but to those arising from the Treaty.

68. Because, asnoted above, therights of the Claimant can be asserted independently from the rights of TGN and
thoserel ating to the License, and because the Clamant has a separate cause of action under the Treaty in connection
withtheprotectedinvestment, the Tribuna concludesthat the present di sputeari sesdirectly from theinvestment made
and that therefore there is no bar to the exercise of jurisdiction on this count.

69. Thereisstill another point of contention between the parties. The Republic of Argentinabelieves that, in any
event, CMS could only claim for the 25% share of ownership of TGN it purchased from the Argentine government,
but not for the full 29.42% it actualy owns, as the additiona shares were bought from the employee share program.
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CMSis of the view that itsfull participationin TGN is the covered investment. Without pregjudice that the extent of
eventud damageswill be an aspect to be discussed at the merits phase of this case, the Tribund believesthat the BIT
does not make any differentiation asto the origin of the shares constituting theinvestment. It is only concerned with
thequestion of State measures that can eventudly affect therightsof theinvestor. Itisthereforeheld that, again prima
facie, theinvestor can make its claim for the full share of its participation in TGN.

Jurisdictional objection on not following contractual dispute settlement

70. A separae jurisdictiona objection raised by the Republic of Argentina is based on the argument that TGN's
License has a separae dispute settlement mechanism before the Federd Courts of Buenos Aires on Contentious
Administrative M atters. Similarly, it is argued, the Terms of the License provide for the submission of disputes to the
Federa Courts of Buenos Aires on Civil and Commercid matters, entaling an express renunciation to any other forum
or jurisdiction. All of this, in the Respondent's view, precudes submission to the instant dispute to an ICSID tribund.

71. CMSobjectsto that reasoning on the basisthat it is not aparty to the License and that the di spute does not arise
from the Terms of the License. The dispute, it is argued, relates to the breach of the BIT and its cause of action is
founded exclusively on the dispute settlement mechanism of that Treaty, independently from whether there isin
addition a dispute concerning the contract. The Clamant notes moreover that the disputes envisaged in the Terms of
the License refer only to questions connected with sae of the shares®

72.  Thetask of the Tribunal is again rendered easier by the fact that a number of recent ICSID cases have had to
discuss and decide on similar or comparable provisions concerning contracts and the scope of the Treaty. Firgt, itis
well established that consent to ICSID jurisdiction is to the exclusion of any other remedy pursuant to Article 26 of
the Convention. The tribund in Lanco, for example, held in this respect:

". .. when the parties give their consent to ICSID arbitration, they lose their right to seek to settle the
disputein any other forum, domestic or internationd, and it therefore presupposes the non-interference
of any other forum with the ICSID arbitration proceeding once such proceeding has been instituted."*

73. Neither in the Lanco case nor in the instant case is there a requirement of the exhaustion of loca remedies as
a pre-condition to ICSID jurisdiction that could bring into play other jurisdictions. The Tribund also concluded in
Lanco that:

"In effect, the offer made by the Argentine Republic to covered investors under the ARGENTINA-U.S.
Treaty cannot be diminished by the submission to Argentina's domestic courts, to which the Concession
Agreement remits." ¥

74. Followingin part the Lanco precedent, another ICSID tribunal held in the Compariia de Aguas del Aconquija:

"Article 16.4 of the Concession Contract does not divest this Tribunal of jurisdiction to hear this case
because that provision did not and could not constitute awaiver by CGE of its rights under Article 8 of
the BIT to filethe pending claims against the Argentine Republic. (. . .) [T]hose clams are not based on
the Concession Contract but dlege a cause of action under the BIT. (. . .) Thus, Article 16.4 of the
Concession Contract cannot be deemed to prevent the investor from proceeding under the ICSID
Convention against the A rgentine Republic on aclaim charging the Argentine Republic with aviolation
of the Argentine-French BIT."*®

75. The Annulment Committee held in VWena:;

"The Committee cannot ignore of coursethat thereis aconnection between theleases and the | PPA since
the former were designed to operate under the protection of the IPPA as the materialization of the
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investment. But thisis simply a condition precedent to the operation of the |PPA. It does not involve an
amalgamation of different legd instruments and dispute settlement arrangements. (. . .) [T]he acts or
faluresto act of the State cannot be considered as a questi on connected to the performance of the parties
under theleases. The private and public functions of these variousinstruments arethuskept separate and
distinct."*

76. ThisTribunal sharesthe views expressed in those precedents. It therefore holds that the clausesin the License
or its Terms referring certain kinds of disputes to the loca courts of the Republic of Argentina are not a bar to the
assertion of jurisdiction by an ICSID tribunal under the Treaty, as the functions of these various instruments are
different.

Jurisdictional objection on the" fork in theroad" triggering

77. Theconsiderations made aboved so hel p the Tribunal onanother jurisdictiona objectionrai sed by theRepublic
of Argentina, namely that theinvestor triggered the"fork intheroad" provision of Article VII (3)(a) of the Treaty. The
Republic of Argentinaarguesthat because TGN gppeaed ajudicia decision to the Federal Supreme Court and other
administrative remedies were sought, CM S cannot now submit the same dispute to arbitration under the Treaty.

78. TheClameant'sview is different. First, thereis no triggering of the "fork in the road" provision because TGN
is a separate legal entity and is not the investor; only the investor can make the choice of taking aclam to the loca
courts or to arbitration, and CM S chose the ICSI D arbitration option. Second, the court's decision gppeded by TGN
related to judicia proceedings initiated by the Argentine Ombudsman and in which TGN only intervened as a third
party; moreover, both the Argentine Government and ENARGS — the regul atory agency of the gasindustry — dso
appealed that particular decision. 1t follows, the argument further el aborates, that the Licensee was only undertaking
defensive and reactive actions in those proceedings. And third, CMS argues, not only are the parties to those
proceedings and to the arbitration different but also the subject-matter of the dispute is not the same; TGN's claim
concerns the contractua arrangements under the License while those of CM S concern the affected treaty rights.

79. TheClamant hasa so explainedthat TGN has been prevented from making aclaim before the courts or through
arbitration because of the provisions of Decree 1090/02 of June 26, 2002, and the Ministry of Economy
Resolution 308/02 of August 20, 2002. These provisions direct the licensee to makeits claims for breach of contract
only in the context of the renegotiation process under way and not before the court; if the latter action is followed,
thelicenseewill be excluded from such renegotiation. Thissituation, itisfurther explaned, evidences again that TGN
could not bring a clam before the Argentine courts and has not done so. In any event, as mentioned above, such a
claim would be entirely separate from that of CMS under the Treaty.

80. Decisionsof severd ICSID tribunals have held that as contractud claims are different from treaty clamseven
if there had been or there currently was a recourse to the local courts for breach of contract, this would not have
prevented submission of the treaty clamsto arbitration.®® This Tribunal is persuaded that with even morereason this
view gppliesto theinstant dispute, sinceno submission has been madeby CMStoloca courtsand since, evenif TGN
had done so — which is not the case —, this would not result in triggering the "fork in the road" provision against
CMS. Both the parties and the causes of action under separate instruments are different.

81. Had the Clamant renounced recourse to arbitration, for example by resorting to the courts of Argenting, this
would have been a binding selection under the BIT. In that case, the Tribund would agree with Counsel for the
Republic of Argentina that although Carlos Cavo, a distinguished Argentine internationd jurist who fathered the
Cavo Doctrine and Clause, will not become an honorary citizen of countries having entered into bilateral investment
treaties, this would still be abinding decision.” However, as no such renunciation took place, the Cavo Clause will
not resuscitate in this context.
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82. Theissuedid not pass unnoticed during the approval and ratification of the BIT. In the letter of submittal of
the BIT to the United States Congress, the U.S. President explained:

"The bilaterd investment treaty (BIT) with Argentina represents an important milestone in the BIT
program. (. . .) Argentina, like many other Latin American countries, has long subscribed to the Cavo
Doctrine, whichrequiresthat diens submit di sputes arisingin acountry to that country'sloca courts. The
conclusion of this treaty, which contains an absolute right to international arbitration of investment
disputes, removesU.S. investorsfrom therestrictions of the Calvo Doctrine and should hel p pavetheway
for similar agreements with other Latin Americen states."*

Obj ections on assumed consequences

83. The Republic of Argentina has d so expressed concern about some consequences which could arise from the
finding of jurisdiction by thisTribuna . | n particular, the foll owing possibl e situationswerementioned: (i) TGN could
cometo asuccessful findization of the negotiation process under way and, separately, an |CSID tribunal could reach
adifferent conclusion; (ii) theeventual discriminationwhich could take place between domestic andforeigninvestors
in TGN as only the latter have access to arbitration; and (iii) the eventual multiplication of internationa clams by
investors of different nationdities and under separate treaties.

84. TheRespondent also arguesthat it cannot be assumed that CM Sis entitled to claim compensationin proportion
t0its29.42% sharein TGN because, if TGN were to be compensated for measures adopted by Argenting, thereisno
guarantee that such benefit would flow through to TGN's sharehol ders.

85. IntheClaimant'sviewsthose considerationsarenot relevant tojurisdiction asit is quiteinevitabl e that different
treaty arrangementswill assign rightsto different investors and theserights most probably will be different fromthose
of domestic investors. Moreover, CMS believes that the negotiation process is not likely to lead to a successful
outcome. But, even it were, CM S affirmsthat it is not clams for TGN's losses but for its own loss in the investment
venture.

86. TheTribund notesin respect that the Centre has made every effort possible to avoid amultiplicity of tribunals
and jurisdictions, but that it is not possible to foreclose rights that different investors might have under different
arrangements. The Tribunal aso notes that, while it might be desirable to recognize similar rights to domestic and
foreign investors, thisis seldom possiblein the present state of internationd law inthisfield. Findly, it is not for the
Tribunal to rule on the perspectives of the negotiati on process or on what TGN might do in respect of its sharehol ders,
as these are matters between Argentina and TGN or between TGN and its shareholders.

Thelaw applicableto jurisdiction deter mination

87. The parties have discussed, in their written presentations and in the hearings, the question of gpplicable law,
with particul ar reference to the meaning of Article 42 of the |CSID Convention. The Republic of Argentinabelieves
that, under this provision, Argentine law is applicable, not only in respect of the resolution of the substance of the
dispute but d soin respect of thejurisdictiona questionsthe Tribuna has now to decide on. Counsel for the Republic
of Argentina has dso submitted that, as the Treaty is dso part of Argentine law, that law can dso be applied,
particularly sincethejurisdictiona objections raised are not only based on Argentinelaw but aso on the Treaty and
the ICSID Convention. The Claimant takes a different view and argues that Article 42 is only applicable to the
substance of the dispute, jurisdictional questions being decided on the basis of the Treaty and internationd law only.

88. Article 42 is mainly designed for the resolution of disputes on the merits and, as such, it is in principle
independent from the decisions on jurisdiction, governed solely by Article 25 of the Convention and those other
provisions of the consent instrument which might be applicable, in the instant case the Treaty provisions. However,
the argument of the Republic of Argentina has merit in so far as the parties can agree to a different choice of law
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applicable also to jurisdictional questions. The very option the investor has under the Treaty to submit a dispute to
locd jurisdictiond aso involves to an extent a choice of law provision, asloca courts will apply mainly domestic
law. In such a case, domestic law might apply together with the Treaty and Convention or separately.

89. SinceArgentinabelieves that the "fork in theroad" provision has been triggered as explained above, itis aso
reasonableto arguein that context for the application of Argentinelaw, including the Treaty as part thereof. However,
asthedispute under the Treaty isin this case separate from that under the License and no "fork in the road" provision
has been triggered, domestic law does not havearoleto play injurisdictiona determination, at |east not adirect one.

Objections to admissibility on the nature and number of disputes

90. In addition to the questions of admissibility and jurisdiction raised by the Republic of Argentina discussed
above, the Respondent advances three further objections against the admissibility of some of the CMS claims.
According to the Republic of Argentina, (i) The origina dispute has no relation with the dispute as stated by CMS
inits Request for Arbitration; (ii) CMS has submitted to the Tribund two different disputes and filing of the second
dispute does not comply with the tempora conditions set forth in the Treaty; and (iii) The dispute relating to the
alleged restrictions suffered by TGN to transfer funds abroad was not submitted in compliance with the terms of the
Treaty.

91. TheTribunal will summarizethe arguments rai sed by Argentinaon each of thesepoints, aswell asthe answers
given by CM S to these objections and it will arrive at a determination on each of them.

Relationship between the original dispute and that submitted to arbitration

92. Thefirst question concerns the absence of areationship between the origina dispute and the dispute as stated
in the Request for Arbitration. According to the Republic of Argenting, CMS, inits letter of March 12, 2001, prior
to notifying its consent to internationa arbitration, requested payment by Argentina to TGN of the appropriate
adjustments to the tariffs based on the PPl. However, the subsequent Request for Arbitration alegesloss by CM S of
the expected benefits of its investments and anticipates a claim in excess of USD 100 million. Consequently, the
argument follows, the Request for Arbitration implies aclam different from the one submitted by the investor, inits
|etter of March 12, 2001.

93. Moreover, the Republic of Argentinaarguesthat CM S modified theterms of the dispute dongits development.
Inparticular, itwasonly inits Memorid that CM S disclosed that it intended to dispose of its sharesin TGN and that,
once it received compensation, it would transfer them to the Argentine Government. Consequently, it is argued,
neither a dispute related to clearly identified i ssues between the parties nor a concrete clam was raised until CMS
submitted its Memorid.

94. CMSspositionisthat the disputeinitially notified to Argentinais the same dispute as the one mentionedin the
Request for Arbitration and that events occurring after the filing of the Request for Arbitration are part of the same
dispute and arewithin thejurisdiction of the Tribund. It followsin the Claimant's view that thereis no inconsi stency
between the notification of the dispute to Argentina and the Request for Arbitration.

95. CMSfurther argues that thereis no rule which requires a clameant to accurately or finally quantify itslossin
its Request for Arbitration. It is only at the time of filing its memorid that a clamant is required to quantify its
compensation claim, and even then the figure can be adjusted as the situation changes. This explains, according to
CMS, that the estimate of |osses for alleged breaches of the BIT at the time of the Request for Arbitrationisonething
and the estimate made at the time of filing of its Memorial and taking into account measures adopted by the
Government of Argentina after the Request i s another thing.
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9. In CMSs view, the other argument of the Respondent namely that CM S referred, only at the time of its
Memorial, to its decision to relinquish ownership of its shares to Argentina upon receipt of compensationis also not
relevant to the determination of jurisdiction. CM S argues that this is a merits-related matter and that, in any event,
the issues were identified clearly and there was a concrete claim before the production of its Memorial. The offer to
relinquish its shares was made by CM Sin order to prevent any suggestion of double recovery.

97. TheTribund cannot agree with the Republic of Argentinas argumentation on this point. First, the Republic of
Argentinarefersto aCM Sl etter of March 12, 2001 requesting payment to TGN of the gppropriate adjustmentsto the
tariffs based on the PP, In fact, a number of |etters were sent by CM S to the Argentine authorities concerning this
issue, beginning with aletter to the President of Argentina dated August 28, 2000, which under cover |etters dated
October 28, 2000, were transmitted to officialsin theMinistry of Foreign Affairs, Internationa Trade and Worship;>
those | etters drew to the attention of the authorities of a dispute between the Republic of Argentinaand CM S about
its investment in that country, mentioning specifically the impact upon CM S of the non-adjustment of the tariffs of
TGN on the basis of the U.S. PPl and requesting the initiation of consultation and negotiations pursuant to
Article VI1(2) of the Treaty. That request was repeated in letters of October 27, 2000 to the same authorities,™ in
another |etter to the President of Argentina on December 12, 2000® and, final ly, in the letter of March 12, 2001
referred to by the Respondent in its Memorid on Jurisdiction. While that |etter requests that specific steps be taken
to dlow TGN to benefit from the gpplication of the tariff adjustment in accordance with the Terms of the License
granted to it, it dso mentions that the absence of such adjustment has resulted in "unlawful reduction of CMS's
earnings' and that it has affected its credit qudifications with financial institutions and rating agencies. It then states
that, unless appropriate measures aretaken to remedy the situation, CM Swill filearequest for arbitration. There does
not appear to have been an answer to those various |etters.

98. The six-month period provided by the Treaty for consultation and negotiation having expired without results,
CMS formdly notified the President of Argentina on July 12, 2001 that it was consenting to arbitration under the
terms of the Treaty.™ In its Request for Arbitration of July 24, 2001, CM'S dleges breaches of Article [1(2)(a), (b)
and (c) and of Article IV (1) of the Treaty and claims compensation for the ensuing damages.

99. The Tribunal is of the opinion that there is full correlation between the content of the letters sent to the
Argentineauthorities beforethe Request for Arbitration and the Request itself. The Republic of Argentinaarguesthat
if, in accordance with the request in the | etter of March 12, 2001, it had paid to TGN the amount it is aleged should
have been pad to it, the dispute with CM'S would have been resolved, but it then adds that, in the absence of such
payment, the subsequent claim by CM Sfor damagesfor | oss of itsinvestment constitutes adifferent matter. Referring
to the decision on jurisdiction in Maffezini v. Spain,”” the Republic of Argentina affirms that the concrete claim
formulated by CM S on March 12, 2001 "is notoriously different from the one state in the Request for Arbitration."

100. The Tribunal, however, does not share the Respondent's line of reasoning. In its various |etters preceding the
Request for Arbitration, CM S clearly stated the nature of the dispute between CM S and Argentina, its impact upon
itsinvestment, and its request for consultation and negotiations under Article VII(2) of the Treaty. There could not
have been any doubt, after receipt of those letters, as to what the di spute was about and the conclusions contained in
the Request for Arbitration flowed naturdly from the statements made in those | etters. Argentinawas presented with
both clearly identified issues and a concrete claim. Consequently, the Tribuna cannot accept the objection to
admissibility raised by the Republic of Argentina on this ground.

Two disputes or a single continuing dispute

101. The second issue raised by the Republic of Argentina concerns the existence of two different and separate
disputes. Accordingto the Republic of Argentina, CM Shas submitted to the Tribunal two different disputes. TheFirst
related mainly to actions taken by the Argentine Ombudsman and the judiciary, in August 2000, concerning the
application of the PPl to teriffs of the gas industry. The second rel ates to measures adopted by the executive and
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legisl ative authorities during December 2001 and January 2002 and having to do with themajor economiccrisisfaced
by the country at that time. That second dispute, it is further affirmed, was not registered in accordance with
Article 36(3) of the|CS D Convention and the six-month period required by Article VI1(3) of the Treaty between the
dates adispute arose and that of its submission for arbitration has not elapsed. The two disputes, in the Respondent's
view, are independent of each other because they are separable in time, in their origins, in their scope, in their
circumstances, in their causes and in their treatment.

102. The Respondent argues in particular that the first dispute rel ates to a decision the effects of which do not go
beyond the gas industry, while the additional dispute relates to measures of general scope affecting the whole
economy in the context of the economic and socid emergency referred to above. In the case of the origind dispute,
the Argentine Government and its regul atory agency challenged thejudicid decision by the Ombudsman, while the
situation concerning the additiond dispute, it is believed is completdy different.

103. Similarly, it is argued by the Respondent, the background of the origina dispute is an alleged inconsi stency
between the Gas Law, the Convertibility Law and the national Constitution, while the background for the additional
disputeis agenerd crisis and theimpossibility of maintaining a certain monetary and exchange rate policy.

104. Themeasurewhich gaveriseto thefirst dispute, the Respondent explains, did not require a specific negotiation
process with the affected companies. | n contrast, thereis a specific renegotiation process currently taking placein the
context of agenerd contractsrenegotiation concerningpublicutilities. Infact, itisfurther stated, as suchrenegotiation
is ongoing with the public utilities concerned one should not prejudge what the conclusion of that process will be;

adirect claim can only be made when the situation it ded s with isirreversible and definitive.

105. According to CMS, the post-July events related to the same subject-matter as those before July 2001. The
December 2001 and January 2002 measures constituted new facts in the same dispute relating to the Republic of
Argentinds interference with the tariff regime, suspending and then abolishing the PPl adjustment of tariffs
completely and removing the right to calculate tariffsin U.S. dollars and then express them in convertible pesos at
the time of billing. The so-caled additiond dispute rel ates to the same subject-matter, the same factual background
and the same causes of action.

106. Inany event, CMS concludes on this matter, the fact that the post-July 2001 events were not mentioned in the
Request for Arbitration does not affect the Claimant's entitlement to submit them tothe Tribunal initsMemorid. CMS
affirms that Article 36(2) of the ICSID Convention and Rule 2(1)(e) of the ICSID Institution Rules only require the
request to "contain informati on concerning the issue in dispute,”" and that accordingly, Arbitration Rule 31 indicates
that it isonly at the time of its memorid that the claimant is required to argue its claims with specificity. Moreover,

under Article 46 of the Convention and Rule 40 of the ICSID Arbitration Rules, CM S argues its entitlement to bring
the matter as an additiond or incidentd clam because both clauses specifically provide for such a possibility.

107. The Tribuna cannot agree with the Respondent's conclusions on this second issue and it will deal with the
various arguments raised by Argentinain that regard. First, whether certain events occurred before and others after
the Request for Arbitration is not a determinant factor in deciding whether the Tribund is seized with one or more
disputes. What the Tribund has to decide, in light of Article 46 of the ICSI D Convention and Arbitration Rule 40,
is whether those claims arise directly out of the subject matter of the disputes, whether they are within the scope of
the consent of the parties and whether they are within the jurisdiction of the Centre.

108. Insofar astheinternational liability of Argentinaunder the Treaty isconcerned, it d so does not matter whether
some actions were taken by the judiciary and others by an administrative agency, the executive or the legislative
branch of the State. Article 4 of the Articles on State Responsibility adopted by the International Law Commission
is abundantly clear on this point.”® Unless a specific reservation is made in accordance with Articles 19, 20 and 23
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of the ViennaConvention onthe Law of Tresties, theresponsibility of the State can be engaged and the fact that some
actions were taken by the judiciary and others by other state institutions does not necessarily make them separate
disputes. No such reservation took placein connection withthe BIT.

109. Attheoutset of this Decision, the Tribunal drew theline between acts which directly affect theinvestor'srights
under bindinglega commitments and other acts whichrel ateto questions of public policy. Actionswhich affect those
rights will normaly relate to measures specifically addressed to the gas industry, but they may aso be adopted in
conjunction with measures of amore general nature. Aslong as they affect the investor in violation of its rights and
cover the same subject matter, thefact that they may originatefrom different sources or emergeat different timesdoes
not necessarily mean that the di sputes are separate and distinct. The Tribund isd so mindful that, asexplained above,
what the Claimant has now to demonstrate that prima facieit has been affected by actions adopted in violation of its
rights and this burden has been met.

110. Onasimilar line of reasoning, so long as the rights of the investor are affected in adirect manner, what justified
thejudicid decision of August 18, 2000 and what motivated the adoption of administrative and legid ative measuresin
December 2001 and January 2002 does not ater the jurisdiction of the Tribund. Asnoted, it is only when the measures
in question are unrel ated to specific lega commitments made to the investor that the juri sdiction of the Tribund will be
excluded and liability non-existent. Equaly, thefact that the Government of Argentinaand oneof itsregulatory agencies
have chalenged theabove-mentionedjudicid decisionwhilethe Government has supported the post-July 2001 measures
isirrdlevant in deciding whether the Tribund is caled upon to ded with one or two disputes.

111. The argument that the background to the so-called two disputesis different is aso not a deciding factor as to
whether there are one or two disputes. What the Tribunal hasto look at is the nature of the dispute or disputes; their
background may be different but again, what counts is whether the rights of the investor have been affected or not
and whether the claims arise directly out of the same subject-matter.

112. Theargument that thefirst dispute did not require negoti ations with the compani es concerned while the second
opened the door to a renegotiation process is not convincing. The Tribund is faced with a Request for Arbitration
between a foreign investor and the Republic of Argentina under the BIT, the investor claiming that some of its
protected rights have been interfered with. The disputants are CM S and the Republic of Argentina; as noted above,
whether there are some negotiations teking place between the Government of Argentina and some third parties on
some of the same events which gave rise to the dispute cannot be amatter for the Tribund's consideration, at |east
not at this stage of the proceedings.

113. The Tribunal is aso mindful that the essentid facts relating, first, to the suspension of the PPl adjustment in
2000 and the enactment of the other measures in December 2001 and January 2002 are not contested. Thereis no
disagreement between the parties about the fact that CMSis the investor in the affected company, TGN. Rather the
problem lies in the effect that each party assigns to each of these matters.

114. Inorder to establish whether the Tribunal is faced with one or two disputes, it is worthwhile keeping in mind
that CMS's request for relief in its Request for Arbitration of July 2001 concerns in essence the breach of various
rightsit dlegesto have under the BIT. Theserights rd ate mainly to fair and equitabl e treatment and full security and
protection, arbitrariness and discrimination, observance of obligation and indirect expropriation without
compensation.

115. The Request for Arbitration contains alist of the measures which are alleged to bein breach of the Treaty and
CMS specifically reserves the right to update its claims in the course of the proceedings. CM S argues that "thereis
one continuing dispute involving Argentindsinterference with and dismantling of the tariff regimethat it committed
to foreign investors would apply for the gas transportation sector."*
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Ancillary claims

116. The question to be addressed by the Tribunal is then whether the clams for post-July 2001 events are
"incidental or additiona claims arising directly out of the subject-matter of the dispute."® Note B to Arbitration
Rule 40 adds the following explanation:

"Thetest to satisfy thiscondition iswhether thefactual connection betweentheoriginal andtheancillary
clam s so close asto require the adjudication of thelatter in order to achieve the final settlement of the
dispute, the object being to dispose of al grounds of dispute arising out of the same subject matter.”

117. To this end the Tribunad must reach a determination on the subject-matter of the dispute and decide whether
the ancillary or additiond claim arises directly out of that subject matter.

118. TheTribund isof theview that, in theinstant case, the subject-matter of the disputeisthealeged lossby CMS
of itsinvestment in TGN caused, it is argued, by the breaches by the Republic of Argentina of its obligation under

the BIT. Such breaches relate, in the Claimant's view, to the interference of organs of the Argentine State with the
tariff regime applicable to TGN, which was first subjected to deferrd of adjustments, followed by a freeze,

culminating in the abrogation of that adjustment and the removal of the right to caculate tariffsin U.S. dollars and
then express them in convertible pesos at the time of billing.

119. Note B to Arbitration Rule 40 supports the conclusion that the post-July 2001 events giveriseto incidental or
additiond claims. Thereisno doubt, inthemind of the Tribund, that the claim resulting from thoseeventsis"so close
as to require the adjudication of the latter in order to achieve the find settlement of the dispute, the object being to
dispose of all the grounds of dispute arising out of the same subject matter."

120. Tribunals in two cases” under Chapter 11 of NAFTA, the first one under the ICSID Additiona Facility
Arbitration Rules and the other under the UNCITRAL Arbitration Rules, reached the same conclusion, on the basis
of acts similar to those in the present case.®?

Observance of consultation period

121. In connection with its alegation about the existence of two separate disputes, the Republic of Argentina has
also made the argument that submission to arbitration of the second disputeisinadmissible becauseit is premature.
Under the Treaty, it is maintained, the six-month period referred to above must have elapsed, but the additiond
disputewas only formally rai sed with the Government of Argentinaon February 13, 2002, some six months after the
registration of the case by the Secretary-Generd of ICSID, on August 24, 2001. The Request for Arbitration was
limited to the original dispute relating the U.S. PPl and does not include the additional subject-matter. Since that
disputeis different from thefirst one, the argument follows, it would have required a separate request for arbitration,
after the expiry of the above-mentioned six-month period, the whole in accordance with Article 36 of the ICSID
Convention and Article VII(3) of the BIT.

122. Inthe Clamant's view, however, the six-month negotiation period is a procedural and not ajurisdictional or
admissibility requirement. Provided the parties have had an opportunity to engage in negotiations, and in particular
whether the host State has shown no willingness to take this opportunity, the registration period requirement must be
deemed to be satisfied. Moreover, itis concluded, the Republic of Argentinahas suffered and will suffer no prgjudice
as aresult of theinclusion of the post-July 2001 events.

123. This argument need not be addressed by the Tribunal in light of its conclusion above that there is a single
disputewhich contains, however, incidenta or additional claims. Itisclear fromthel CSID Arbitration Rulesthat such
clams do not require either a new request for arbitration or anew six-month period for consultation or negotiation,
before the submi ssion of the dispute to arbitration under the Treaty. Rule 40(2) which providesthat "an incidenta or
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additiond clam shall be presented not later than thereply." But even if it is thought that the period in question does
apply, the Tribuna is mindful that CMS, as explained above, repeatedly invited the Argentine Government to
undertake consultations on this matter, abeit to no aval. It cannot then be argued that any prejudice has ensued or
will ensue for the Republic of Argentinain this context.

Discussion of additional assumed consequences

124. The Respondent has a so argued in connection with the two-disputesissue that admitting the additional dispute
would constitute a dangerous precedent with the following consequences. (i) an incentive for investors to submit
clams ignoring the required six-month period for consultation and negotiation and depriving governments of an
opportunity to evd uatethe situation; (ii) adisruption of the renegotiation process of public utilitieswhichiscurrently
taking placein Argenting; (iii) since the Tribunal was not given jurisdiction to decide any dispute other than the one
whichwasregistered onthe basis of the Request for Arbitration, the Tribund, if it heard the additiond dispute, would
deprive Argentina of its right of defence. The Clamant does not share these views.

125. Asthe Tribuna has concluded that, in this case, the disputes are not separate and independent and rel ate to the
same subject-matter, it is immateriad whether the pertinent events occurred before or after the submission of the
dispute to arbitration aslong as any ancillary clam is made before reply, as required by Arbitration Rule 40(2). The
nefarious effects feared by the Republic of Argentinawill theref ore not occur as aconsequence of this determination.
Rather, nefarious effects would occur if the Tribunal reached a different conclusion for, as the tribuna held in
Metalclad: "A contrary holding would require a claimant to file multiple subsequent and rel ated actions and would
lead to inefficiency and inequity."® The Tribunal wishesto stress, however, that |aw doneprovided dl the necessary
elements to support the conclusion reached by the Tribunal in the present case.

126. As explained above, the Tribund also cannot consider the question of whether the current negotiations with
various public utilities companies are going well, as believed by the Respondent, or not at all, as affirmed by the
Clamant. Those areresinter alios acta; it may be that, when the Tribuna comes to address the merits of this case,
those dements will have to be taken into consideration but, at this stage, they are irrdlevant for the purpose of
determining jurisdiction.

Jurisdiction affirmed

127. Inlight of al theelementsdiscussed above, the Tribuna concludesthat theclaimsresulting from post-July 2001
events, to the extent that they cause damageto theinvestor in breach of itsrights, are of thenature of ancillary clams
which, in conformity with Article 46 of the ICSID Convention and Arbitration Rule 40, arise directly out of the
dispute, are within the scope of the consent of the parties and are otherwise within the jurisdiction of the Centre.

128. TheRepublic of Argentinahas a so raised a question of admissibility in connection with CM S's all egation that
it suffered damage connected with the transfer of funds, since this claim has never been presented as adisputed issue
under the BIT. However, as noted above, because CM S is not pursuing this claim, at least for the time being, the
question of admissibility is rendered moot.

129. The Republic of Argentina has also requested that CM S provide evidence, in connection with Article 1(2) of
the BIT, that it is not controlled by nationals of athird country and that it has substantial business activities in the
United States. Upon review of the submissions of the parties, the Tribuna concludes that CM S has provided such
evidence and therecord is abundantly clear on this matter.

130. The Tribuna wishes to note in concluding that counsel for both parties have performed their duties with
outstanding professiondism and have at dl timesfully cooperated with thework of the Tribund, an attitudefor which
they must becommended. Their respective arguments have been madein the spirit of professionalismand haveraised
questions of great importance for this case, ICSID arbitration and arbitration in general.
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C. Decision

131. For thereasons stated above the Tribunal decidesthat the present disputeiswithin thejurisdiction of the Centre
and the competence of the Tribund. The Tribunal has, accordingly, made the necessary Order for the continuation
of the procedure pursuant to Arbitration Rule 41(4).

So decided.
/s/
Francisco Orrego Vicuha
President of the Tribund
/s /s/
Marc Laonde Francisco Rezek
Arbitrator Arbitrator
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