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This chapter begins with a discussion of the ‘declaratory’ and ‘constitutive’ views of recognition.
According to the declaratory view, the legal effects of recognition are limited: recognition is a declaration
or acknowledgement of an existing state of law and fact, legal personality having been conferred
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according to which the political act of recognition is a precondition of the existence of legal rights: in its
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1. Recognition as a General Category

Whenever a state acts in a way which may affect the rights or interests of other states, the question arises of the
significance of their reaction to the event.' In Legal Status of Eastern Greenland, it was held that Norway had,
through a declaration by its Foreign Minister, Nils Ihlen, accepted Danish title to the disputed ter]ritory.2 There
the acceptance by Norway of Denmark’s claim was by informal agreement: in other instances, formal treaty
provisions will involve recognition of rights. However, apart from agreement, legally significant reactions may
occur in the form of unilateral acts or conduct involving recognition or acquiescence. Unlawful acts of states
may meet with protest from other states. Such acts are not in principle opposable to other states in any case,
and protest is not a condition of their illegality. Conversely, the validity of a claim to territory is not conditioned
on its acceptance by other states.

But acts of protest or recognition play a significant role. Furthermore, there is a spectrum of issues involving
areas of uncertainty, novel, and potentially law-changing claims (cf the development of claims to continental
shelf resources: chapter 11), or which arise in a context where issues are best settled on an ad hoc and bilateral
basis. L Disputes are often decided on the basis of facts, including elements of acquiescence, establishing a
special content of legal relations between the parties, and this quite apart from treaty. Finally, protest and
recognition may involve pure acts of policy not purporting to involve legal characterizations of other states’
conduct.

More specifically, however, the term ‘recognition’ (if not exactly a term of art)’ is commonly used to refer to two
related categories of state acts: first, the recognition of another entity as a state; and, secondly, the recognition
of that entity’s government as established, lawful, or ‘legitimate’, that is as entitled to represent the state for all
international purposes.4 It further implies an undertaking by the recognizing state that it will treat the entity
in question as a state (or as the government of an already recognized state).”

2. Recognition of States

(A) Theoretical overlay

In this context, legal writing has adopted the emphasis and terminology of political relations, notably in
relation to the fundamental issue of recognition of states. Indeed, ‘there is probably no other subject in the field
of international relations in which law and politics appear to be more closely interwoven’’

The dominance of the category ‘recognition’ has led to some perverse doctrine. When two states are in dispute
over title to territory, a court or tribunal will examine all the available and legally significant conduct of either
party. A declaration by one party that it does not ‘recognize’ the title of the other will not determine the issue,
and will usually be worth very little. A statement registering the fact that at a certain date the opponent was in
actual occupation may be evidence, but only within the context of the particular case will the statement have
significance. When the existence of states and governments is in issue, by contrast, a sense of perspective
seems to be elusive.

Indeed, the complexity one may expect of legal issues in interstate relations has been compacted into a
doctrinal dispute between the ‘declaratory’ and ‘constitutive’ views of 1:ecognitior1.7 According to the
declaratory view;” the legal effects of recognition are limited: recognition is a declaration or acknowledgement
of an existing state of law and fact, legal personality having been conferred previously by operation of law. In a
relatively L objective forum such as an international tribunal, it would be entirely proper to accept the
existence of a state although it is not recognized by the other party to the dispute or by third states.” This
perspective appears to have been accepted (at least tacitly) by the International Court.” In Bosnian Genocide,11 it
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was argued by the Socialist Federal Republic of Yugoslavia (SFRY) that the allegations of the breach of the
Genocide Convention'” made by Bosnia-Herzegovina were not admissible as the parties to the dispute had not
recognized each other at the time of the events in question. The Court dismissed this argument on the basis
that, as recognition had been given subsequently in the Dayton Accord,” any defect was merely procedural and
could be remedied by re-filing the claim to relate to events of genocide occurring prior to 1995.

Substantial state practice supports the declaratory view. " Unrecognized states are quite commonly the object
of international claims by the very states refusing recognition. An example is Israel, long held accountable
under international humanitarian and human rights law by certain Arab states that still deny it recognition.*

The declaratory theory of recognition is opposed to the constitutive view, according to which the political act of
recognition is a precondition of the existence of legal rights: in its extreme form this implies that the very
personality of a state depends on the political decision of other states.'® The most nuanced defence of this
perspective is that of Lauterpacht, who conceives of states as the gatekeepers of the international realm:

[T]he full international legal personality of rising communities ... cannot be automatic ... [A]s its
ascertainment requires the prior determination of difficult circumstances of fact and law, there must
be someone to perform the task. In the absence of a preferable solution, such as the setting up of an
impartial international organ to perform that function, the latter must be fulfilled by States already
existing. The valid objection is not against the fact of their discharging it, but against their carrying it
out as a matter of arbitrary policy distinguished from legal duty.17

Taken to its logical conclusion, however, the constitutive view is as a matter of principle impossible to accept: it
is clearly established that states cannot by their independent judgement remove or abrogate any competence of
other states established by international law (as distinct from agreement or concession). Moreover, the
constitutive theory of recognition leads to substantial difficulties in terms of practical application. How many
states must recognize? Can existence be relative only to those states which recognize?18 Is existence dependent
on recognition only when this rests on an adequate knowledge of the facts? More vitally, does non-recognition
by a state entitle it to treat an entity as a non-state for the purposes of international law, for example by
intervening in its internal affairs or annexing its territory?

One solution put forward is that of the ‘collectivization’ of recognition, under which statehood matures
through UN membership, or at least a call by the UN that the new state be 1:ecognized.19 Whilst this would
circumvent what Lauterpacht called the ‘grotesque spectacle’20 of relative statehood, it has its own problems:21
notably, it cannot account for the legal position of a state in the period between its declaration of independence
and its admission to the UN, which in the case of the two Koreas lasted some 43 years.”> Moreover, under Article
4 of the UN Charter statehood is a criterion for membership, not a consequence.
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(B) The varied legal consequences of recognition and non-recognition

There is no such thing as a uniform type of recognition or non—recognition.23 The terminology of official
communications and declarations is not very consistent: there may be ‘de jure recognition’, ‘de facto
recognition’, ‘full diplomatic recognition’, ‘formal recognition’, and so forth. The term ‘recognition’ may be
absent, taking the form instead of agreement to establish diplomatic relations or a congratulatory message on
independence day. The typical act of recognition has two legal functions. First, the determination of statehood,
a question of law: such individual determination may have evidential value.”* Secondly, a condition of the
establishment of formal relations, including diplomatic relations and L the conclusion of bilateral treaties: it is
this second function which has been described by some as ‘constitutive’, but it is not a condition of statehood.
Since states are not legally required to make a public declaration of recognition nor to undertake optional
relations such as the exchange of ambassadors, the expression of state intent involved is political in the sense
of being voluntary. But it may also be political in a more obvious sense. An absence of recognition may not rest
on any legal basis at all, there being no attempt to pass on the question of statehood as such. Non-recognition
may simply be part of a general policy of disapproval and boycott. Recognition may be part of a policy of
aggression involving the creation of a puppet state: the legal consequences here stem from the breaches of
international law involved.””

Above all, recognition is a political act and is to be treated as such. Correspondingly, the term ‘recognition’ does
not absolve the lawyer from inquiring into the intent of the recognizing government, placing this in the
context of the relevant facts and law. Indeed, non-recognition (in the sense of a refusal to have formal relations)
may carry with it the implicit assumption of recognition (in the sense of an acknowledgement of existence).
Warbrick notes that a bare statement of non-recognition carries five possible meanings, only one of which is a
definitive declaration that the entity in question is not regarded as a state. Under his taxonomy, non-
recognition is: (1) a statement of neutrality, under which no view is taken deliberately as to the entity’s
statehood; (2) driven purely by political calculations (thereby implying recognition of statehood in lawy); (3)
driven by the understanding that recognition would be unlawful or premature (genuine non-recognition); (4)
issued on the basis that supervening obligations in custom or treaty prevent recognition; and (5) issued on the
basis of a supervening obligation imposed by the Security Council.*®

This leads to a consideration of the practicalities of recognition: the existence of a state is of little worth unless it
is accepted as such into the community of nations. It is of little value to assert that Taiwan or Somaliland is a
state if no one will engage with it on such a basis.”’

(C) The ‘duty to recognize’

Lauterpacht28 and Guggenheim29 adopt the view that recognition is constitutive but that there is a legal duty to
recognize. This standpoint has been vigorously criticized as bearing no relation to state practice and for its
inconsistency, providing as it does that state consent is determinative of statehood whilst in the same breath
narrowing its scope until only one option remains.*® A constitutive argument dependent onaduty L to
recognize in order to reconcile theoretical inconsistency becomes the declaratory theory viewed from a
different perspective.

In principle, the legal duty implies that the entity in question already bears the marks of statehood and
(although Lauterpacht does not express it thus) the duty would seem to be owed to the entity concerned. The
argument postulates personality on an objective basis. Discussion of Lauterpacht’s views often reveals a certain
confusion among the critics. Recognition, as a public act of state, is an optional and political act and there is no
legal duty in this regard. However, in a deeper sense, if any entity bears the marks of statehood, other states put
themselves at risk legally if they ignore the basic obligations of state relations. Few, for example, took the view
that its Arab neighbours could treat Israel as a non-entity. In this context of state conduct there is a duty to
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accept and apply certain fundamental rules of international law, a legal duty to ‘recognize’ for certain purposes
at least.” But there is no duty to make an express, public determination or to declare readiness to enter into
diplomatic relations by means of recognition: this remains political and discretionary. Non-recognition (in this
sense) is not a determinant of diplomatic relations, and the absence of diplomatic relations is not in itself non-
recognition of the state.”

(D) Implied recognition

Recognition is a matter of intention and may be express or implied.33 The implication of intention is a process
aided by certain presumptions.34 According to Lauterpacht, in the case of recognition of states, only the
conclusion of a bilateral treaty, the formal initiation of diplomatic relations, and, probably, the issue of consular
exequaturs, justify the implication.35 No recognition is implied from negotiations, unofficial representation,
the conclusion of a multilateral treaty to which the unrecognized entity is also a party, admission to an
international organization (at least in respect to those not supporting admission),36 or participation with the
entity concerned at an international conference. Confusion arises from two sources. First, the terminology of
governmental statements may lead tribunals to give legal status to acts intended only to give a low level of
recognition:37 for example, an authority with which only informal and limited contacts have been undertaken
may be accorded sovereign immunity by national courts.*® Secondly, different considerations ought to apply to
different aspects of recognition, yet doctrine tends to generalize about the subject. Thus, in terms of evidence
in an international tribunal, informal relations, L. especially if these persist, may have probative value on the
issue of statehood. However, as a matter of optional bilateral relations, recognition depends on intention.”

(E) Retroactivity of recognition

British and US courts have applied the principle of retroactivity in following or interpreting the views of the
executive in matters of recognition,40 but Oppenheim describes the rule as ‘one of convenience rather than of
principle’.41 Once again, one ought not to generalize except to say that on the international plane there is no
rule of retroactivity. As to the basic rights and duties entailed by statehood, delayed recognition cannot be
‘retroactive’ because in a special sense it is superfluous. Optional and consensual relations it may or may not be,
since the area is one of discretion.*

(F) Recognition and membership of international organizations

Collective recognition may take the form of a joint declaration, for example that of the Allied Supreme Council
after the First World War, or an invitation to a new state to become a party to a multilateral treaty of a political
character such as a peace treaty.* The functioning of international organizations of the type of the League of
Nations and UN provides a variety of occasions for recognition, of one sort or another, of states. Recognition of
other members, or of non-members, may occur in the course of voting on admission to membership44 and
consideration of complaints involving threats to or breaches of the peace. Indeed, it has been argued that
admission to the League and the UN entails recognition by operation of law by all other Members, whether or
not they voted for admission.

The position, supported by principle and practice, would seem to be as follows. Admission to membership is
evidence of statehood,** and non-recognizing Members are at risk if they ignore the basic rights of existence of
an entity the object of their non—recognition.46 However, there is nothing in the Charter, or customary law,
which L requires a non-recognizing state to enter into optional bilateral relations with other Members.*’ In
any event, the test of statehood in general international law is not necessarily applicable to the issue of
membership in the specialized agencies of the UN,48 as demonstrated by the admission of Palestine to the
United National Educational, Scientific and Cultural Organization (UNESCO) in 2011.%
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There are other elements in the case of organizations. Can the UN and its organs (including the Secretariat), as
such, accord recognition? For the purposes of the Charter, numerous determinations of statehood are called for:
for example, the UN Secretary-General acts as depositary of important treaties. Whether such determinations
provide evidence of statehood for general purposes must depend on the relevance to general international law
of the criteria employed in a given case.”’ Attitudes of non-recognition may depend on the political positions of
individual Members and the view that in any case the special qualifications for membership contained in
Article 4 of the Charter are not fulfilled: statehood may be necessary but it is not sufficient.

3. Recognition of Governments

The status of an entity as the government of a state raises somewhat different issues to those raised by
recognition of statehood, although the differences were historically obscured by the practice of diplomatic
recognition being applied to both states and govemments.51 The legal entity in international law is the state;
the government is in normal circumstances the representative of the state, entitled to act on its behalf. The
consequences of an entity not being considered a state are potentially greater. The absence of a (recognized)
state with respect to some area of the world raises the possibility of a legal vacuum, although in practice this
may be mitigated in various ways.”” By contrast, the absence of a (recognized) government does not lead to a
loss of title, and may instead require some form of Curatorship.53

In short, although recognition of government and state may be closely related, they are not identical. Non-
recognition of a particular regime is not necessarily a determination that the community represented by that
regime does not qualify for statehood. Non-recognition of a government may mean that it is not regarded as a
government in terms of independence and effectiveness, or that the non-recognizing state is unwilling to have
normal intergovernmental relations with it. Recognition in the context of voluntary relations may be made
conditional on the democratic character of the regime, the acceptance of particular claims, or the giving of
undertakings, for example on treatment of minorities.>* Here, the European Community’s Guidelines on the
Recognition of New States, adopted in response to the breakup of the USSR and Yugoslavia, are instructive.”
The sphere of optional relations and voluntary obligations is one of discretion and bargain. In terms of bilateral
voluntary relations, an unrecognized government is little better off than an unrecognized state.

In Tinoco Concessions, Great Britain claimed on the basis of concessions granted by a former revolutionary
government of Costa Rica which had not been recognized by some other states, including Great Britain itself.
The arbitrator, Taft CJ, observed:

The non-recognition by other nations of a government claiming to be a national personality, is
usually appropriate evidence that it has not attained the independence and control entitling it by
international law to be classed as such. But when recognition vel non of a government is by such
nations determined by inquiry, not into its de facto sovereignty and complete governmental control,
but into its illegitimacy or irregularity of origin, their non-recognition loses something of evidential
weight on the issue with which those applying the rules of international law are alone concerned.
What is true of the non-recognition of the United States in its bearing upon the existence of a de facto
government under Tinoco for thirty months is probably in a measure true of the non-recognition by
her Allies in the European War. Such non-recognition for any reason, however, cannot outweigh the
evidence disclosed by this record before me as to the de facto character of Tinoco’s government,
according to the standard set by international law.®

In the case of governments, ‘the standard set by international law’ is so far the standard of secure de facto
control of all or most of the state territory. The Tinoco regime had that, and was thus the government for the
time being of Costa Rica, irrespective of non-recognition.
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(A) De jure and de facto recognition

The distinction between de jure and de facto recognition occurs exclusively in the context of recognition of
governments: there is no such thing as a de facto state.”’ General propositions about the distinction are to be
distrusted; everything depends on the intention of the government concerned and the general context of fact
and law.”® On the international plane, a statement that a government is recognized as the ‘de facto government’
of a state may involve a purely political judgement, involving a reluctant or cautious acceptance of an effective
government, lawfully established in terms of international law and not imposed from without, or an
unwarranted acceptance of an unqualified agency. On the other hand, the statement may be intended as a
determination of the existence of an effective government, but with reservations as to its permanence and
viability. No doubt the legal and political reasons for caution may coincide, but they rarely affect courts, which,
with or without the epithet de facto, accord recognition the same effect. It is sometimes said that de jure
recognition is irrevocable while de facto recognition can be withdrawn. In the political sense, recognition of
either kind can always be withdrawn: legally it cannot be unless a change of circumstances warrants it.

Situations do occur where there is a serious legal distinction between de jure and de facto recognition. Thus,
some governments accepted certain legal consequences of German control of Austria, 1938—45, and
Czechoslovakia, 1939—-45, for example in the fields of nationality law and consular relations. Yet these same
governments did not accept the lawfulness of German control.”® In documents relating to these matters, ‘de
facto recognition’ may be used to describe acceptance of facts with a dubious legal origin: de jure recognition
would be inappropriate and unjusti‘fiable.60 In this context, it is hazardous to accept the full legal competence of
an administration accorded only ‘de facto recognition’. Thus, in Bank of Ethiopia v National Bank of Egypt and
Liguori,61 the Court gave effect to an Italian decree in Ethiopia on the basis that the UK had recognized Italy as
the de facto government. In truth, Italy was no more than a belligerent occupant. Furthermore, in situations
where rival governments were accorded de jure and de facto recognition in respect of the same territory,
problems arise if the same legal consequences are given to both forms of recognition.62

(B) Recognition of governments in abeyance

There is a school of thought supporting the automatic recognition of de facto governments, exemplified by the
‘Estrada doctrine’ enunciated by the Mexican Secretary of Foreign Relations in 1930.% As a means of reducing
non-recognition as a source of interference in internal affairs this is laudable, but difficulties remain.

In 1980, the British government adopted the practice of no longer according recognition to governments. The
statement read as follows:

Where an unconstitutional change of regime takes place in a recognised State, Governments of other
States must necessarily consider what dealings, if any, they should have with the new regime, and
whether and to what extent it qualifies to be treated as the Government of the State concerned. Many
of our partners and allies take the position that they do not recognise Governments and that therefore
no question of recognition arises in such cases. By contrast, the policy of successive British
Governments has been that we should make and announce a decision formally ‘recognising’ the new
Government.

This practice has sometimes been misunderstood, and, despite explanations to the contrary, our
‘recognition’ interpreted as implying approval ...

We have therefore concluded that there are practical advantages in following the policy of many other
countries in not according recognition to Governments. Like them, we shall continue to decide the
nature of our dealings with regimes which come to power unconstitutionally in the light of our
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assessment of whether they are able of themselves to exercise effective control of the territory of the
State concerned, and seem likely to continue to do s0.®

The practical result of this change has been unfortunate. Executive certificates, like the one supplied in Gur
Corp,65 may be indecisive and reflect the premise that the issues are unrelated to questions of general
international law. Such a premise is especially inappropriate in cases where the legitimacy of the regime raises
issues of validity, for example in the case of foreign intervention. No doubt the facts are paramount in each case
but the facts can only be assessed within the appropriate legal framework.*®

When issues of international legality have been in question, however, the UK government has provided the
necessary guidance, for example in relation to the status of Kuwait under Iraqi occupation in 1990;67 and the
status of the ‘Turkish Republic of Northern Cyprus’ (TRNC).*® Clarification as to the legitimate government of
Libya was provided in the form of a certificate (apparently contrary to the L announced policy) explicitly
stating that the government considered the National Transitional Council (NTC) to be the legitimate
government of Libya and did not recognize any other government in Libya, notably the former Qaddafi regime.
This certificate permitted the NTC to obtain access to English bank accounts in Libya’s name formerly under
the control of Qaddafi and his supporters.*’

(C) Credentials and representation in international organizations

The approval of the credentials of state representatives by organs of the UN raises problems similar, but not
identical, to those concerning admission, since in practice the formal requirements for approving credentials
have been linked with a challenge to the representation of a state by a particular government.70

4. Collective Non-Recognition and Sanctions

One form of collective non-recognition seen in practice is the resolution or decision of an organ of the UN,
based on a determination that an illegal act has occurred.” Support for the concept was provided by the
International Court in the Kosovo advisory opinion.72 Article 41(2) of the International Law Commission (ILC)
Articles on the Responsibility of States for Internationally Wrongful Acts takes this further, providing that ‘no
State shall recognize as lawful a situation created by a serious breach’ of an obligation arising under a
peremptory norm of international law.” In the present context, this obligation entails two central duties of
abstention: (1) not to recognize as lawful situations created by a serious breach of international law; and (2) not
to render aid or assistance in maintaining the situation. Thus, there is a duty not to recognize the illegal
acquisition of territory, an obligation confirmed as customary international law in the Wall opinion.74

It is possible, though by no means necessary, to refer to such practice as collective non-recognition. There is no
doubt a duty of states parties to a system of collective security or other multilateral conventions not to support
or condone acts or situations contrary to the treaty concerned.” The duty of non-recognition is not, however,
absolute. As the International Court stated in Namibia:

In general, the non-recognition of South Africa’s administration of the Territory should not result in
depriving the people of Namibia of any advantages derived from international co-operation. In
particular, while official acts performed by the Government of South Africa on behalf of or
concerning Namibia after the termination of the Mandate are illegal and invalid, this invalidity cannot
be extended to those acts, such as, for instance, the registration of births, deaths and marriages, the
effects of which can be ignored only to the detriment of the inhabitants of the Territory.76
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This formulation is very similar to the historical position adopted by the US and later by the UK, whereby the
national courts of a non-recognizing state may continue to give effect to rights and liabilities of non-
recognized regimes which are of an essentially internal and private law character.

In some contexts, the duty of non-recognition will be carefully spelled out and may be associated with
measures recommended or required as a form of sanction or enforcement. The Security Council resolutions of
1965 and 1966 characterized the Smith regime in Rhodesia as unlawful in terms of the UN Charter and called
upon all states not to recognize it.”” Similar issues arose in relation to the situation in Namibia (formerly South
West Africa) following the termination of the Mandate,78 the South African ‘Bantustans’,79 the status of the
TRNC after the Turkish invasion of 1974,80 and in relation to the annexation of East Timor by Indonesia.®' More
recently, the obligation L has arisen in relation to Israeli activities in the Occupied Territories as a consequence
of the Wall advisory opinion, where the Court said:

Given the character and the importance of the rights and obligations involved, the Court is of the view
that all states are under an obligation not to recognize the illegal situation resulting from the
construction of the wall in the Occupied Palestinian Territory, including in and around East
Jerusalem. They are also under an obligation not to render aid or assistance in maintaining the

. . . 82
situation created by such construction.

The General Assembly subsequently called on all Members ‘to comply with their legal obligations as mentioned
in the Advisory Opinion’,83 but the Security Council took no action with respect to the matter, and no state
undertook to alter its behaviour towards Israel, even with respect to the provision of aid*

The General Assembly has called for the non-recognition of the Russian annexation of Crimea and Sevastopol,
alongside the European Union, with the latter also imposing sanctions.® The underlying situation is
unresolved.

5. Issues of Recognition Before National Courts

(A) Overview

Individual recognition may have important practical consequences on a domestic level.%® Where the local
courts are willing or obliged to follow the advice of the executive, the unrecognized state or government cannot
claim immunity from the jurisdiction, obtain recognition for purposes of conflict of laws of its legislative and
judicial acts, or sue in the local courts. The attitude to questions of recognition adopted by municipal courts
will thus reflect the policies of the forum state, and great caution is needed in using municipal cases to establish
propositions about recognition in general international law. In particular, because of the constitutional position
of many courts in matters concerning foreign relations, it is unjustifiable to treat the cases as evidence
supporting the constitutive position.
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(B) The position of the UK courts

In matters of recognition, the UK judiciary has historically adhered to two closely related principles. The first,
expressed in The Arantzazu Mendi, is that ‘[o]ur State cannot speak with two voices on such a matter, the
judiciary saying one thing, the executive another’® The second is that although both the executive and the
judiciary are considered to be manifestations of the state, only the former is competent to determine foreign
policy. It is accordingly not within the purview of the courts, sua sponte, to ‘recognize’ a state or government;88
rather, they must follow the lead of the executive. Thus, in the early case of The Annette,89 the courts refused to
extend state immunity to ships of the unrecognized ‘Provisional Government of Northern Russia’. More
recently, in Bouhadi v Breish, the court was required to identify the Libyan Investment Authority’s chairperson,
which the Libyan government was entitled to appoint. This was contested as two appointments were made by
competing authorities. Following the UK executive’s statement that it had not recognized either authority and
that its priority was ‘to establish a Government of National Accord’ which would ‘clarify the leadership of the
Libyan Investment Authority’, the court adjourned the case.” Although the UK government has professedly
ceased issuing formal statements of recognition of governments, it still does so on occasion, in which case its
certificate will be taken by the courts as conclusive.”

In the absence of a certificate, the court may examine executive action to infer that recognition has taken
place.92 But the court is not required to guess at an unexpressed intent, and can look at the matter at large. In
Republic of Somalia v Woodhouse Drake and Carey (Suisse) SA, Hobhouse ] saw the following factors as
determinative in the absence of a certificate: (1) whether the government in question is the constitutional
government of the state; (2) the degree, nature, and stability of its administrative control; (3) whether the
executive has had any dealings with the purported government and the nature of those dealings; and (4) in
marginal cases only, the attitude of other L, states towards the purported government.”® He added that mere
statements by the Foreign and Commonwealth Office falling short of outright recognition, though highly
persuasive as evidence, were not determinative.”

The question may be complicated where the executive chooses to qualify its recognition as de facto rather than
de jure. In AM Luther v James Sagor & Co, the Court of Appeal held that the fact that recognition was extended on
a de facto basis alone did not diminish the legal rights available to the state.” This position was refined in the
Haile Selassie case.” This was a claim by the Emperor of Ethiopia to assets located in England at a time when
the UK recognized Italy as the de facto government, whilst Selassie remained de jure sovereign. At first
instance, it was held that the Italian de facto authority did not impair the emperor’s capacity to recover the
assets in question, but before the defendant appealed, the UK government extended de jure recognition to the
Italian authorities in Ethiopia. The Court of Appeal held this to operate retroactively97 from the date at which de
facto authority was first extended. Thus, the emperor’s claim was displaced and any rights to property held
vested in the King of Italy.

The Haile Selassie case gives texture to an obvious problem; that is, when there is both a de jure and de facto
government with respect to the same territory.98 Historically, the practice of the British courts was ‘uniform to
the point of rigidity’:99 the acts of unrecognized states and governments were given no Weight.100 But the
courts have adopted a number of devices by way of mitigation. The first, which is virtually a legal fiction,
operates on the basis of an imputed agency: the acts of the unrecognized entity are considered to be performed
under powers delegated to it by the legitimate sovereign. In the Carl Zeiss case,lOl the House of Lords interpreted
the acts of the unrecognized government of the German Democratic Republic (GDR) as those of a subordinate
organ of the Soviet Union, the de jure government of the relevant territory; the practical effect was that the acts
of the GDR government could give rise to rights and liabilities ordinarily seen to emanate from a de jure
government without offending the executive’s policy of non-recognition. A similar situation emerged in Gur
Corp, where the Court of Appeal found the unrecognized ‘Bantustan’ of Ciskei to be a subordinate body of South
Africa.'”
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A second device permits the recognition of private acts internal to the unrecognized states. Put simply, the
English courts have sought to recognize rights and obligations which are of a wholly private law character,
unconnected to the grounds for non-recognition. % Hesperides Hotels, Lord Denning MR expressed the view
that the laws of a non-recognized entity could give rise to rights and obligations opposable in English courts
insofar as they related to ‘the day-to-day affairs of the people, such as their marriages, their divorces, their
leases, their occupations and so forth’'** Lord Donaldson MR in Gur Corp agreed, noting that:

I see great force in this [private law] reservation, since it is one thing to treat a state or government as
being ‘without the law’, but quite another to treat the inhabitants of its territory as ‘outlaws’ who
cannot effectively marry, beget legitimate children, purchase goods on credit or undertake countless

day-to-day activities having legal consequences.105

The ‘private acts’ exception was applied by Sumner J in Emin v Yeldag,106 who expanded Lord Denning’s
position to include all private acts done within a non-recognized state, provided that (1) there was no statutory
prohibition on the recognition of the act, and (2) the act of recognition did not undermine the political or
diplomatic goals of the executive.'”’

The limits of the exception were demonstrated in Kibris Tiirk, where the court reviewed a decision by the
Secretary of State for Transport refusing to permit a Turkish airline to operate flights between the UK and the
TRNC. Wyn Williams J upheld the decision for two reasons. In the first place, though it controlled only the
south of the island, the government of Cyprus was the recognized government for the territory in question
within the meaning of the Chicago Convention' and therefore had the capacity to regulate air traffic within
the territory."® In the second, for the court to allow the granting of a permit would be to contradict the
government’s long-standing non-recognition of the TRNC; in this respect, the private acts exception could not
be invoked:

[M]any of the acts of the Government of the TRNC as they relate to aviation are public and
international in character. They are not properly described as laws which regulate the day to day
affairs of the people who reside in the TRNC either as described by Lord Denning MR, or Sumner J ...
This court is obliged to refuse to give effect to the validity of acts car L. ried out in a territory which is
unrecognized unless the acts in question can properly be regarded as regulating the day to day affairs
of the people within the territory in question and can properly be regarded as essentially private in

110
character.

(C) The position of the US courts

Much of the jurisprudence concerning non-recognition arose from the US refusal to recognize the Soviet Union
from the latter’s emergence in 1922 to the Roosevelt—Litvinov Agreements of 1933, "2 The US position on the

recognition of governments generally is as set out in the Restatement Third:""

(1) an entity not recognized as a state, or a regime not recognized as the government of a state, is
ordinarily denied access to courts in the United States;

(2) aregime not recognized as the government of a state is not entitled to property belonging to
that state located in the United States;

(3) courts in the United States ordinarily give effect to acts of a regime representing an entity not
recognized as a state, or of a regime not recognized as a government of a state, if those acts
apply to territory under the control of that regime and relate to domestic matters only.
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In respect of principles (1) and (2) above, the situation in the US is similar to that of the UK: a non-recognized
state'** or government can neither appear before the forum courts, nor assert a right to property held in the
Us.'® Although the courts have indicated that a mere absence of recognition is not determinative,116 where the
executive has indicated clearly that the courts are closed to an unrecognized state, the judiciary will normally
comply.

The prohibition on access, however, may be relaxed depending on the facts of the case, the practical
consequences of granting or not granting access, and the extent to L. which access is germane to the foreign
policy goals of the US."" Thus, in Upright v Mercury Business Machines Co,118 non-recognition of the GDR did not
prevent the assignee of a trade acceptance issued by a GDR instrumentality from bringing suit. By contrast, in
Kunstsammlungen zu Weimar a GDR government agency was converted into a purportedly separate legal person
in an attempt to intervene in a case concerning the recovery of two valuable paintings. The court determined
that the formal change had no effect on the GDR’s control of the erstwhile agency, and denied it standing,
noting that to do otherwise would be to ‘render our government’s non-recognition of the German Democratic
Republic a meaningless gesture’.119

US courts since the Civil War'** have acknowledged the acts of non-recognized states, provided that such acts
‘(deal] solely with private, local and domestic matters’ and not ‘matters extending beyond the borders’ of the

2! This in effect presaged the private acts exception: Lauterpacht called it the doctrine of

unrecognized entity.

‘justice and public policy’.122 The rationale was expressed in Salimoff v Standard Oil Co of New York: ‘to refuse to
recognize Soviet Russia as a government regulating the internal affairs of the country, is to give to fictions an
air of reality which they do not deserve’'” The limits of the doctrine, however, may be seen in The Maret,124
where the court refused to recognize the nationalization of a ship by the unrecognized Soviet Republic of

. 125
Estonia.

(D) The position in Europe

(i) A ‘pan-European’ approach

The legal consequences of non-recognition in Europe vary from state to state, but some overarching
framework is provided by pan-European institutions, especially the Court of Justice. As a general rule (to which
Switzerland and the Netherlands are notable exceptions),126 non-recognized states have no right of appearance,
and their acts will L not be given effect by European courts."”’ This was seen in the early Soviet Marriages case,
where the Royal Hungarian Court of Appeal refused to acknowledge a marriage concluded under the laws of the
unrecognized Russian Soviet Federative Socialist Republic.128 The position softened somewhat by the later
twentieth century, as suggested in the attitude of the Italian Court of Cassation towards the GDR:

In conformity with long-standing doctrine in Italy and throughout the European continent ... where
the question arises of establishing the effects in Italy of an act of private law executed abroad, it is
irrelevant whether or not a State maintains diplomatic relations with another State whose rule of
private international law is to be enforced, or whether or not the latter State is recognized by the
former. The only prerequisite for the enforcement of a foreign legal rule is its effectiveness, provided
that the particular legal provision does not also require reciprocity of treatment and so long as the

principles of the foreign law to be enforced do not appear incompatible with the fundamental rules of
129

the lex fori, in which case the foreign law is unenforceable for reasons of public policy.

Differences in approach may depend on the readiness of national courts to apply international law. In some
states, the judiciary treats the political question of recognition as distinct from statehood and assesses the
capacity of an entity proprio motu rather than deferring to executive acts. This may be seen in Fretilin v
Netherlands, in which an East Timorese resistance group attempted to halt the sale of three Dutch corvettes to
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the Indonesian government. The District Court of Amsterdam held the claim inadmissible on grounds that East
Timor was not a state and the Fretilin Liberation Front therefore had no legal personality. It said, however, that
‘this question must be decided independently by a court of law, irrespective of the question of recognition’ and,

further, ‘on the basis of the factual criteria for statehood laid down by international law’."*° A more recent

example is the Italian Court of Cassation in Djukanovic, deciding that Montenegro was not then a state.""
In Anastasiou I,132 the European Court of Justice heard questions referred to it by the English High Court
regarding the importation of agricultural products from the TRNC. Under the terms of an Association
Agreement between the European Communities and the Republic of Cyprus in 1972 and a protocol concluded in
1977, in order to obtain preferential tariff treatment each consignment of goods for export was to be
accompanied by a certificate issued by the customs authorities of the exporting state as proof of origin.
Northern Cypriot goods were exported into the UK and elsewhere'* with certificates produced by TRNC
authorities, prompting the question L whether these were valid for the purposes of the agreement and
protocol. Although the question turned mainly on the interpretation of the relevant texts, the UK and the
European Commission argued that to deny the validity of the certificates would be to deny the inhabitants of
the TRNC the advantages granted by the agreement and protocol, and thus the Namibia exception applied.134
The Court, adopting the position of Advocate-General Gulmann, > disagreed:

While the de facto partition of the territory of Cyprus, as a result of the intervention of the Turkish
armed forces in 1974, into a zone where the authorities of the Republic of Cyprus continue fully to
exercise their powers and a zone where they cannot in fact do so raises problems that are difficult to
resolve in connection with the application of the Association Agreement to the whole of Cyprus, that

does not warrant a departure from the clear, precise and unconditional provisions of the 1977 Protocol
136

on the origin of products and administrative cooperation.

(ii) Expanding the Namibia exception

Notwithstanding the judgment of the European Court of Justice in Anastasiou I, the Namibia exception arguably
has been expanded before the European Court of Human Rights.137

In Loizidou v Turkey, Turkey argued that in order to provide housing for displaced Turkish Cypriots fleeing
from the south, the TRNC was justified in expropriating the houses of displaced Greek Cypriots. The majority
did not reject this argument outright, but said that in the circumstances the expropriation was
displroportionate.138 The Court went further in Cyprus v Turkey (Fourth Interstate Case), where it accepted that the

remedies available in the TRNC were ‘domestic’ remedies provided by Turkey:139

It is to be noted that the International Court’s Advisory Opinion ... shows clearly that, in situations
similar to those arising in the present case, the obligation to disregard acts of de facto entities is far
from absolute. Life goes on in the territory concerned for its inhabitants. That life must be made
tolerable and be protected by the de facto authorities, including their courts; and, in the very interest
of the inhabitants, the acts of these authorities related thereto cannot be simply ignored by third
States or by international institutions, especially courts, including this one. To hold otherwise would
amount to stripping the inhabitants of the territory of all their rights whenever they are discussed in
an international context, which would amount to depriving them even of the minimum standard of
rights to which they are entitled.**

The Court built on this further in Demopoulos v Turkey, where access to the Court was barred under Article 35(1)

of the European Convention on the basis that domestic remedies in the TRNC had not been exhausted.""
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6. Conclusion

Despite continuing attempts (not least in successive editions of the present work) to dethrone the constitutive
theory and to treat recognition as a manifestation of ordinary interstate processes of consent and acquiescence,
formal diplomatic recognition remains an option, used in relation to conflictual situations involving new states
and occasionally new governments and presented as somehow definitive. The fact that recognition by a single
state, or even a majority of states, cannot on ordinary principles constitute or settle the status of the recognized
entity for non-recognizing states does not seem to deter. Given the decentralized system of interstate relations
and the rarity of occasions for third party settlement, it is something that disputes over recognition are not
more chaotic in their outcomes than they currently seem to be.
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