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I The Parijes
L The Claimant
ETHYL CORPORATION

330 South Fourth Street
Richmond, VA 23219

The Claimant, Ethyl Corporation, 1s a corporation incorporated under the laws of
the Siate of Virgima, one of the United States of America, and has its head oftice in Richmond,
Virginia. [t manufactures and distrnibutes, inter alia, methyleyclopentadienyl manganese
tricarbanyl ("MMT"), a tuel additive used at the refinery level to provide octane enhancement for
unleaded gasohine According to the Claimant, it 1s the sole shareholder of Ethyl Canada Inc.
("Ethyl Canada™), a company mcorporated under the laws of Ontario in Canada, having its head

ofhice in Mississauga, Ontario, and blending or processing facilities near Carunna, Ontarto.

[n these proceedings, the Claimant is represented by:

Mro Barry Appleton
Appleton & Associates
Royal Trust Tower

Suite 4400

Box 95

Toronto, Ontario M5SK 1G8
Canada

and

Mr Christopher Ro Wall

Winthrop, Stimson, Putnam & Roberts
1133 Connecticut Avenue, N W,
Washington, D.C 20038

LS A

The Claimant is referred to hereinafter as “Ethyl”



2 The Respandent

GOVERNNENT OF CANADA

Oftice of the Deputy Attorney General of Canada
Justice Building

239 Wellington Street

Ottawa, Ontanio K1A 0H8

In these proceedings the Respondent 1s represented by

Ms Valerie Hughes

General Counsel

Trade Law Division

Department of Foreign Affairs and International Trade
125 Sussex Drive

Ottawa, Ontario K1A 0G2

Canada

The Respondent 1s referred to heremafier as “Canada™.

I Summary Description of the Dispute and the Proceedings

3. This s an arbitration under Chapter 11 of the North American Free Trade
Agresment ("NAFTAT) for the settlement of a dispute between Canada as a NAFTA Party and an

nvestor of another NAFTA Party, in this case Ethyl

4 Ethyl claims that Canada has breached certain of its substantive obligations tn
relation to investments set forth in Section A of Chapterl1 and has submitted its claim to

arbitration as provided in Section B of Chapter 11,
3. The substance of the dispute is briefly described:

Ethyl essentiaily compiams of Canada’s Manganese-based Fuel Additives Act,
ST 1997 c P {"MMT Act”), which was first introduced in Parliament on 19 May 1995 as

Bill C-94, was remntroduced on 22 April 1996 as Bill C-29 (following prorogation of the previous
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Parhament), and, aftter recerving Royal Assent on 25 Aprih 1997, came into force on 24 June
L9297 It provides n Section ¢

No person shall engage v pterprovincial trade in or import for

/ Lag / /

commercial purpose a controlled substance except under an

authorization referred to in section 3.
The “controiled substance{s]” to which Section 4 refers are listed in a schedule to the MMT Act.
That schedule lists no substance other than MMT. Section 5 of the MMT Act expressly precludes
any authorization for additions to unleaded gasoline. Ethyl avers that whereas prior to the MMT

Act its MMT was blended into more than 95 percent by volume of unieaded gascline sold in

Canada', the MMT Act deprived it of that business as of 24 June 1997 ¢

6 Ethyl notes that production and sale of MMT in Canada is not itself banned  Ethyl
could continue marketing MMT for use in unleaded gasoline throughout Canada, however, only

by establishing a manufacturing plant and distribution facility in each of Canada’s provinces.

7 Ethyl claims that the MM Act breaches three separate obligations of Canada

under Chapter 11T of NAFTA

(1} Article 1102 - National Treatment,

Ethit states that it was the sole imporier into Canada of MMT and also the sole distributor of it across
Canada.

t

Ethyvl also preduces a second product, known as "Greenburn,” a fucl additive which contains MMT but is
designed for usc in products other than unicaded gasoline. such as home heating, commerctal boiler, and
various diesel fuels. Ethvl asserts in its Stateinent of Claim that 1t was dissuaded from tinplementing earlier

plans to market this product in Canada starting in 1996 by the intreduction of the draft legislation that
became the MMT Act.

(WP



(1) Article 1106 — Performance Requirements, and
() Article 110 — Expropnation and Compensation

NAFTA Article 1102 states in pertinent part.

I Fach Party shall accord 1o investors of another Party
treaiment no fess favorable thar that it accords, in fike circumsiances, to
s own iivestors with respect o the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of
VUSRS,

2. Lach Party shall accord o investments of iinvestors of
another Party treatment no less favorable than that it accords, in like
cireumstances, (o investmenis of ity own investors with respect 10 the
establishment, acquisition, expansion, managenient, conduct, operation,
and sale or other disposition of investmens.

The relevant portions of NAFTA Article 1106 provide:

I No Party may impase or enforce any of the following
requirements, or enforce any comnuiment or undertaking, i connection
with the establishment, acquisition, expansion, managememnt, conduct or
operation of an investment of an investor of a Party or of a non-Party in
iy ferrifory.

(h) to achieve a goven fevel or percentage of domestic
content;
(c) to purchase, use or accord a preference to goods

produced or services provided in its lerritory, or (o
purchase goods or services from persons in s
ferritory . ...

NAFTA Article 1110(1) mandates.

No Party may directly or indirectly nationalize or expropriate an
mvesiment of an investor of another Partv in its territory or take a
mieaswre tantamom!t (o nationalization or expropriation of such an
mvestiment {Cexpropriation”), except!

() forapublic purpose;
(h; on a Hon-discrinunatory basis,
fc) i accordance with due process of lavwv and

Ardcle FI0301) and



(cd) on paynient of compensation in accordance with
paragraphs 2 through 6.

3 Lthyl asserts (in Paragraph 51 of its Statement of Claim) that in consequence of

the MMT Act it has suftered the following losses:

Lost profus since the date of iniroduction of Bill C-94;
Loss of value of its invesoment in Lthyl Canada;

Loss of world-wide sales due 10 other countries relying on those measures taken
by the Government of Canada which are niconsistent with its NAFTA

obligations;
The cost of reducing operations in Canada;

frees and expenses incurred 1o oppose Bills C-94 and C-29 and the MMT Act;

crried

{ax consequences of the avvard to maintain the integrity of the award
9 In defense, Canada states that the Tribunal is without jurisdiction to entertain
Ethyl's claim and that, in any event, Canada has complied fully with its obligations under
Chapter 1] of NAFTA as the MMT Act s a law of general application and represents fegitimate
regulation.

10. The proceedings to date in this arbitration likewise are briefly described:

Article 1120 of NAFTA provides three alternatives for the arbitration of
investment disputes: (1} the International Centre for Settlement of [nvestment Disputes (“ICSID”
or "Centre”) pursuant to the Convention on the Setilement of Investment Disputes between
States and Nationals of Other States, done at Washington, Mar. 18, 1965, 575 UN.T.S 159,
{CSID Basic Documents 7 {Jan. 1985) (“ICSID Convention™ or “Convention”); (2) the ICSID
Additional Facility Rules; or (3) the Arbitration Rules of the United Nations Commission on

international Trade Law ("UNCITRAL Arbitration Rules™). In this case, Ethyl, by 1ts Notice of

iy



Arbitration delivered 14 April 1997, has submitted its claim under the UNCITRAL Arbitration
Rules, which, therefore, govern this arbitration except to the extent modified by Section B of
Chapter 11 (see Article 1120(2}) at note 6, mifra).

I As Arbitrators in this case Ethyl appointed The Honorable Charles N. Brower and
Canada appointed The Honorable Marc Lalonde, P.C, O C, Q C The Secretary-General of
tCSID appointed as Presiding Arbitrator of the Arbitral Tribunal in this case Prof Dr. Karl-Heinz
Bockstiegel, after first ascertaining that neither Party would have any objection to such

appolntment.

12 Canada asserts that Ethyl's claim 1s outside the scope of Chapter 11, and that in
any event Ethyl has failed to fulfill certain requirements of Section B of Chapter 11, so that the
Tribunal Is without jurisdiction over Ethyl’s claim.

13, As to the scope of Chapter 11, Canada urges (paraphrasing Paragraphs 6(a) ofits

Memorial on Jurisdiction):

{1 at the ume the Claimant submitted 1ts Notice ot Arbitration there was no
measure adopted or maintained by Canada within the meaning of that
phrase in NAFTA Artcle 1121(1);

(i) the alleged measures of which Ethyl complains do not refate to an
mvestment or an investor within the meaning of Article 1101(1); and

(i) the Claimant’s claim in respect of expropriation and loss or damage outside
Canada 1s not contemplated by Chapter 11,
14 As regards the requirements of Section B of Chapter 11, Canada asserts

(paraphrasing Paragraph 6(b) of its Memarial on Jurisdiction}:

(1) the Claimant failed to comply with the six-month waiting period from the
date of the alleged events grving nise to a claim before submutting a claim to
arbitration, as required by Arnticle 1120,

(1) the Claimant did not deliver written consent and watvers required as
conditions precedent to submission of a claim to arbitration under
Article 1121 and



(nm)  the Clanmant introduced new claims inits Statement of Claim not contained
i its Notice of Arbitration (or in the Notice of Intent that preceded it
under Article 1119,

111 Rehef Souuit

! As Reeards the Dispute Over Jurisdiction.

L]

As regards the dispute over junisdiction the Parties seek the following relief,
respectively.
Canada requests (in Paragraph 18 of its Memorial on Jurisdiction) that:

T e Tribunal shonld, as a preliminary matter, determine that
1 does not have jurisdiction to hear the claim or any part of the
claint,

If hovweever, the Tribunal deterniines that it has jurisdiction
to lrear any part of the claim, the Tribunal must limit 1s
Jurisdiction as follows . ..

(c1) the Tribunal should consider only that part of the
claim relating to expropriation or loss or damage in
Canada and should not consider claims respecting matiers
beyond the geographic scope of Chapter Fleven and
Canade’'s werritorial jurisdiction, and

(b) the Tribunal shonld consider only the claim as
submitted i the Notce of Arbiration and should not
consider new claims or alleged facts advanced in the
Statement of Claim.

16 Canada also requests:

an order that the Claimant pay all costs of the proceedings,
including all fees and expenses incurred by Canada.

17 Ethyl requests {in Paragraph 103 of its Counter-Memorial on Jurisdiction) that

the Tribunal adjudge and declare that it has full
Jurisdiction to consider the meris of the ... claim as
submitted in [Fihyl's| Notice of Arburation and Statement
of Clawm. The Tribunal should also award to [ Ethyl] the
costs of defending against this jurisdictional proceeding,
mcluding but not himited to arbitrators” costs and
attorneys’ fees.



[ ]

As Regards the Dispute on the Merits:

18 I the event the Trbunal should determune that it has jurisdiction in this case, the
parties request rehief as to the merits of the case as follows:
Ethyl claims (at D of its Statement of Claim):

f. [Damages in the amount of notf less than (/55231000000
(IWO HUNDRED AND FUFTY-ONISMILLION UNITIED
STATES DOLLARS) arising out of the Government of
Canada's breach of its NAFTA obligations;

2 Costs associated with these proceedings, including all
professional fees and disbursements;

J. Pre-award and post-aovard interest at a rate (o be fixed by
the Tribunal and
4 Such further relicf that the Tribunal may deem appropriate.
19. Canada requests (in Paragraph 104 of its Statement of Defence) that the claim:

be dismissed and that the Tribunal order Fthyl to pay all costs,
dishursements and expenses tncurred by Canada in the defence of
this claim including, but not restricied to: legal, consulting and
witnesy fees; travel and adminisirative expenses.

v Chronglogy of the Dispute and of the Arbitral Proceedings
20 [n this case, and particularly as regards the dispute on jurisdiction, the chronology

of events must be understood in order to appreciate fully the factual and legal arguments
presented. Set forth below, therefore, in a single chronology, are all major events to which the
Parties have referred, as respects both jurisdiction and the merits, without prejudice as to whether
or not the Tribunal considers them relevant to its constderation of the issues on jurisdiction or as
to whether the brief descrintion of any event is sufiicient in the context of the Tribunal’s
deliberations on jurisdiction. {The descriptien of each event is taken virtually verbatim from the

chronologies submitted. respectively, by Canada in Figure 3 in its Memorial on Jurisdiction and by

[oa]



Ethyl at page 29 of its Counter-Memorial on Junsdiction. As to each event, the source of the

description s noted at the end }

21 The chronofegy of events tollows:

Date

Event

lZ October 1994

{Emvironment] Minister Copps states that MMT must be removed
from Canadian gasohne before August 1995 (Ethyl)

17 February 1995

Environment Canada press release stating that the Government will
be taking action on MMT. (Ethyl)

24 February 1995

Industry Canada advises Environment Canada that Ethyl Canada

would lose “a few tens of millions of dollars per year™ — “some
0% of Eithyl Canada’s total sales revenie ™ — iFit loses the MMT

business. (Ethyl)

5 April 1995 “Environment Canada issues a press release that the Government has
approved plans to draft legislation to prohibit the importation of and
mnterprovincial trade in MMT. (Ethyl)

19 l\/iay 1995 Bill C-94 witroduced (First Reading) (House of Commons).

{Canada)

19 May 1995

Mimster Copps holds a press conference detailing the Government’s
policy of banning the importation of and interprovincial trade in
MMT. (Ethyl)

19 May 1995

Environment Canada issues a press release detailing the
Government's policy of banning the importation of and
interprovincial trade in MMT. (Ethyl)

2 October 1995

Bill €-94 given second reading and referred to committee (House of
Commons). (Canada}

2 February 1996

Parhament prorogued. (Ethyl) Bill C-94 dies on the order paper.
(Canada)

_?.:?hFebruary 1996

The Minister for International Trade warns the Minister of the
Environment that “fa/n import prohibition on MM T would be
inconsistent with Canada’s obligations under the WI0 and the
NALTA ™ (Ethyh

Environment Canada issues a press release announcing that the
Minmister of the Environment will reintroduce Bill C-94 at the third
readmg stage (Ethyl)

I

2 April 1996

Biil C-94 remstated as Bill C-29 {Third Reading){House of
Commons) (Canada)




Date Event

10 September 1096 Notice of {Ethyl's] lntent to Subnut a Claim (Article 1119 of
NAFTA). (Canada)

6 September 1996 The Ottawa Citizen publishes a letter of the Minister of the
Environment tn which the Minister implies that MMT endangers “onr
Cohildren's health, ™ Vthe qirwe breathe and the water we drink.”

{EthyD)

10 Octaber 1996 t The Parliamentary Secretary to the Minister of the Environmen:
states that banning and replacing MMT will benefit Canadians, as
opposed to “giving all of the money 1o an American firm. " (Ethyl)

2 December 1996 Bifi C-29 pa_sscd by the House [of Commons] (Third Reading).
(Canada)

3 Decentber 1996 Bill C-29 introduced (Senate}(First Reading). (Canada)

16 — {7 December 1996 Bitt C-29 :n;,i\-'en second reading and referred to committee
(Senate){Second Reading) (Canada)

9 Apnil 1997 I Billca29 passed by Senate (Third Reading). (Canada)

14 Aprit 1997 [Ethyl's] Notice of Arbitration (Articles 1120(1)(¢) and 1137(1)(c) of
NAFTA) (Canada)

25 Apnl 1997 ) Roval Assent — Enactment of Bill C-29. (Canada)

24 June 1997 o Coming o force of [MMT] Act. (Canada)

2 October 1997 ) [Ethyl'_s] Statement oFClaimfAr{icles 3 and 18 UNCITRAL Ruies)
and purported Consent and Waivers (Article 1121 of NAFTA).
(Canada)

22 The major steps of the arbitral proceedings have been as follows:

In1ts Notice of Arbitration dated 14 April 1997 Ethyl appointed The Honorable

Charles N. Brower as Arbitrator
3. Inaletter dated 14 July 1997 to counsel for Ethyl, Canada contirmed that it had
appomted The Honorable Marc Lalonde as Arbitrator.

24 After Ethyl, by letter dated 30 June 1997, and Canada, by letter dated 29 August

1997, had mtormed ICSID that they had no objection to Prof Karl-Heinz Bockstiegel being

10



appointed as Presiding Arbitrator, and after Prof Bockstiegel had accepted such appointment, his
appowmtment was confirmed by ICSID by letter dated 2 September 1997 to both Parties.

25 Having thus been constituted, the Tribunal 1ssued a first Procedural Order on
22 September 1997 regarding certain details of the arbitral procedure and suggesting, in
particular, that a Procedural Meeting of the Parties and the members of the Tribunal should be
held as soon as possibie,

26, With the agreement of the Parties, and without prejudice to the selection of the
ofiicial place of arbitration, such a Procedural Meeting was held in New York, N.Y., US A on
2 October 1997 At that meeting, Ethyl submitted its Statement of Claim,

27, Following that Procedural Meeting, a further Procedural Order was issued by the
Tribunal on 13 October 1997, Since the Parties had not been able to agree on the official place of
arbitration, the Procedural Order of 13 October 1997 set forth a timetable for the filing of further
submissions regarding both the place of arbitration and jurisdiction. That Procedural Order also
recorded the Parties” agreement that a Hearing on jurisdiction be held on 24 and 25 February
1GO8

28 On the basis of oral arguments presented at the 2 October 1997 Procedural
Meeting and of written submissions {iled by the Parties either at that Meeting or thereafter
regarding the official place of arbitration, the Tribunal, by a Decision Regarding the Place of
Arbttration dated 28 November 1997 and setting out in detail the reasons for its conclusions,
designated Toronto, Canada, as the place of arbitration in this case.

29 In accordance with the timetable established in the Procedural Order of 13 October
1997, the following further principal submissions were filed by the Parties on the dates indicated-

On 27 November 1997 Canada’s Statement of Defence.

1



On 29 December 1997 Canada’s Memonal on Junisdiction together with a volume
of documents

On 30 January 1998 Ethyl's Counter-Memonial on Jurisdiction together with a
volume ot documents.

30 The Parties also filed a number of shorter submissions regarding various aspects of
procedure and the Hearing on jurisdiction and the Tribunal issued a number of Procedural Orders.
[ particutar, m order to enable the Parties to prepare as well as possible for the Hearing on
jurisdiction, the Tribunal issued a Procedural Order on 22 January 1998 regarding procedural and

logistical detalls of the Hearing

-

31 A Hearing on all issues of junisdiction was held in Toronto, Canada, on 24 and

25 February 1998, The Parties were represented at that Hearing as follows:

Ethyl
Mr. Barry Appleton Appleton & Associates
Counsel to Ethyl Corporation
Mr Anthony Macrn Appleton & Associates
Counsel to Ethyl Corporation
Mr Christopher R Wall Winthrop, Stimson, Puinam & Roberts
Counsel to Ethyl Corporation
Mr. Philip Le B. Douglas Winthrop, Stimson, Putnam & Roberts
Counsel to Ethyl Corporation
Mr. Steve Mayer Ethyl Corporation
General Counsel
N Pres Rowe Ethyl Corporation
(.anada
pMs Valene Hughes General Counsel, Trade Law Division

Department of Foreign Affairs and
International Trade



Mro Boan Evernden General Counsel, Civil Litigation Section
Department of Justice

M Mory Afshar Counsel, Trade Law Division
Department of Foreign Aftairs and
[nternational Trade

Mr. Fulvio Fracassi Legal Counsel
Environment Canada Legal Services

MroTan Gray Counsel, Trade Law Division
Devartment of Foreign Aftairs and
International Trade

Mr. David Haigh Legal Adviser
Burnet, Duckworth & Palmer, Calgary

Mr. Jon Johnson Legal Adviser
Goodman Phillips & Vinebery, Toronto

Ms. Lynn Pettit Secretary, Trade Law Division
Department of Foreign Affairs and
International Trade

Mr. John Tyhurst Counsel, Civil Litigation Section
Department of Justice

Ms Denyse Mackenzie Director, [nvestment Trade Policy Division
Department of Foreign Affairs and
International Trade

Ms. Ann Ewasechko Policy Adviser, Investment Policy Division
Department of Foreign Affairs and
International Trade

32 A transcript was made of that Hearing, and copies thereof were provided to the
Pariies and the members of the Tribunal a few hours after the end of each session of the Hearing.

33 On the second day of the Heaning, Canada informed Ethyl and the Tribunal that it
had just received a letter dated 24 February 1998 trom the Government of the United Mexican
States ("Mexico”), copies of which {in Spanish) were provided to Ethyl and the members of the
Trnbunal, in which Mexico informed Canada and the United States as the other NAFTA Parties as

well as Ethyl and the Tribunal that:



Mexico desires (o exercise its right, in accordance with Article
(128 of the [NALTA] Treaty, to present to the Arbural Tribunal a
communication on questions related to the interpretaiion of the
NA LA which have been raused in the arguments of the case.

We wonld be gredeful of the Government of Canada would inform
the Tribunal that Mexico will present its written comments within
the next 13 days.

(Unothicial translation provided by Canada
p 3

34, The Tribunal requested Canada to inform Mexico that its submission should be
received by the Tribunal within 15 days and in an English text, inasmuch as English is the
language of this arbitration.

35. At the same time, in order to avoid any possibility of a later similar submission by
the Government of the United States causing a further delay in the proceedings. the Tribunal
requested Ethyl to contact that Government and advise it of the importance of also proceeding
expeditiously, 1n the event that it, too, should wish to avail itself of its rights under Article | 128°
30 Mexico filed 1ts subnussion in accordance with Article 1128 on |1 March 1998
37 The United States has not sought to make any submission under Article 1128,

38 The Tribunal, by Procedural Order dated 16 March 1998, granted the Parties until

I April 1998 to submut any comments on Mexico’s submission  On that date Ethyl submitted

such comments and Canada indicated it did not intend to do so.

Article 1128: Participation by a Party

On written notice to the disputing partics. a Party may make subimussions to a Tribunal on a question of
interpretation of this Agreement.



39 This concluded the proceedings up to the point at which the Tribunal now issues

this Award on Jurnisdiction.

Y Major Facts and Contentions Regarding Jurisdiction
40, In this dispute over jurisdiction, the major facts are undisputed. The Parties

disagree, however, tundamentally and in many details, regarding the fegal conclusions te be drawn
from those facts

41 The factual side of the dispute is seen in the events that have been recounted in the
chronology i Paragraph 21 above of this Award on Jurisdiction. Insofar as the Parties refer to
these events and the factual side in their legal arguments, such references will be included in the
summary of the major legal arguments presented by the Parties in the following Section V1 of this
Award on Junsdiction. lusofar as the Tribunal considers them relevant to 1ts conclusions on

junsdiction, the Tribunal wiil refer to them in Section VII of this Award on Jurisdiction

Vi Major Legal Areguments of the Parties and Mexico on Jurisdiction
42 A brief summary of the major legal arguments presented by the Parties on

jurisdiction is given below. Many further details are included in the various wnitten submissions of
both Parties, in particular, by Canada in its Statement of Defence, its Memonal on Jurisdiction
and the volume of documents filed together with that Memaorial; and by Ethyt in its Counter-

Memorial on Jurisdiction and the volume of documents fited together with that Counter-

semornal,
[ Arguments of Canada Objecting to Junisdiction
43 Canada’s objections to jurisdiction set forth in its Statement of Defence, as

previously noted, fall into two categories  Canada first ts of the view that because Ethyl had not

v



met certain requirements of NAFTA's Chapter 11 at the time it filed its Netice of Arbitration, ie |
as of 14 April 1997, this Tribunal is absolutely barred from proceeding  [n Canada's view,
Claimant's only alternative would be to commence a new, separate arhitration addressed to the
MMT Act (for which, it appears the Parties agree’, the requirements in issue have in the meantime
heen met).

4 Canada argues, second, that in any event the claims set forth in Ethyl’s Notice of
Arbitration (and 1 its Statement of Claim) are outside the scope of Canada’s consent to
arbitration set forth n Chapter 11 Furthermore, Canada asserts, Ethy!l’s Statement of Claim, in
relying on final enactment of the MMT Act, to which no reference was made in its Notice of
Arbitration, introduces an inadmissible new claim. [t 1s apparent that the issues in this second
category arise in good part out of the fact that at the time Ethyl submitted 1ts Notice of
Arbitration, r.e., 14 April 1997, the MMT Act, while passed by the House of Commons and the
Senate, had not received Royal Assent and had not come mto force.

45 In order to display fully and accurately Canada’s jurisdictional contentions, the
Tribunal quotes below virtually verbatim paragraphs 20-23 of Canada’s Statement of Defence.

To facilitate understanding thereof, the Tribunal adds footnotes setting forth the portions of
Chapter 1t which Canada cites The text follows:

Positian on Jurisdictional [ssues

20. The dispute resolution process laid dovwn by the Parties in
Chapter 1] contemplaies a series of steps that must be taken
hefore a claim s properly before a Tribunal. They include:

Pape 224, line 13 - pape 227 | ling 13, of the transcript of the Hearing on jurisdiction.

LG



(1) a Pargy must adopt or mainain a measure thet
hreaches an obligaton described m Article 1116(1)7 of the
NAFTA and the claimant must have ™. incurred loss or
danage by reason of. or arising out of. that breach ™,

(b) the claimant must weit for six months after the
everts gnung rise o the claim before submitting the claim
tr arburation under Article 1120° of the NAITA:

(c) hefore subnutting its claim o arbitration the
claimant must Subsutwriten notice of its infention (o
swbmit the cla for arburation. That notice must describe
the provisions of NAFTA “alleged (o have been breached”
by the Party (Article 1119); and

Article 1116: Claim by an [nvestor of a Party on lts Ovwn Behalf

I Arinveslor of a Purty mav submut to arbitration under this Scction a claim that another Party has
breached an obligation under.

{a) Section A or Aricle F303(2) (State Enterpriscs). or

(b) Article 1302¢(3)(a) (Monopelics and State Enlerprises) where the monopoly has acted ina
nutnner imconsistent with the Party’s obligations under Scction A,

and that the investor has imncurred loss ar damage by reason of. or arising out of. that breach.

2 An veslor mas nol make a claim if more than three years have elapsed from the date on which the

tnvestor first acquired. or should have firsl acquired. knowledge of the alleged breach and knowledge that the
investor has incurred loss or damage.

Article 1120: Submission of 4 Claim to Arhitration

. Except as provided in Annex 1120.1, and provided that six months have lapsed since the cvents giving
rise (¢ a ¢laim, a disputing investor may submit the clatm (o arbitration under:

{a} the {CS1D Convention, provided that both the disputing Pany and the Party of the mvestor are
partics 1o the Convention,

o)) the Addittonat Fac:’lii}' Rules of ICSID, provided that cither the disputing Party or the Party of
the tnvestor. but net both, 1s a party o the [CS1D Convention; or

() the UNCITRAL Arbitralion Rules.
2. The applicablc arbitration rules shall govern the acbitration except 1o the extent modihed by this Section.
Article 1119, Notice of Intent to Subimit a Claim to Arbitration

The disputing investor shall deliver 1o the disputing Party written notice of ils intention to submit a claim
to arburation at least 90 davs before the claim 1s submitted, which notice shall specify:

{a) the name and address of the disputing investor and, where a claim is made under Anticle 1117,
the name and address of the enterprise;

{continued ..)



fed} a disputing pivestor may submit a clam “only if 7 i
delvers the consent and waivers described in Article 11217
Vi the subnission of [the] claim o arbitraton”, that is,
when the Notice of Arburation is received by the disprting
Party (Article 113771)(c)).”

{ .continued)

M the provisions of this Agreement aticged to have been breached and avy other refevant
provisions:

fch the sssues and the factual basis for the clavm; and

() the relief soupht and the approxinuite wimount of dimages claimed.

Article 1121: Conditions Precedent to Submission of a Claim 1o Arbitration

L. A dispuling investor may submit 2 clasm under Article 116 to arbitration only if°

) the tnvestor consenls to arbrtration in pccordance with the procedures sct out in this Agreement;,
and
( the tnvestar and. where the claim is for loss or damage to an interest in an enterprise of another

Pary that is a jundicat person that the investor owns or controls directly or indirectly, the enterprise,
wave thar right 1o imitiate or continug before any administrative (ribunal or court under the law ol any
Party, or other dispute settfement procedures. any proceedings with respect o the measure of the disputing
Party that is alicged (o be a breach referred to in Article 1116, except for proceedings {or injunctive,
declaratory or other estraordinuy reliel, not invelving the pavment of damages. before an adiministrative
tribunal or court under the kw of the disputing Pars.

2. Addispuning investor may subnut a cliaim under Article 1117 to arbitration only #f both the investor and the

cnkcrprise:
() conscnl 1o arbitration in accordance with the procedures set out in this Agreement, and
(b} waive thelr right to initiate or continue beforc any administrative tribunal or court under the law

of any Party, or other dispute settlement procedurcs, any proccedings with respect (o the measure of the
disputing Party that is alleged to be a breach referred 1o 10 Article 1117, i, except for proceedings for
injunctive, declaratory or other extragrdinary relief. notinvolving the paviuent of damages, before an
administrative tribunal or court under the law of the disputing Party.,

3. Aconsent and waiver required by this Article shatl be in wriling. shall be delivered to the dispoting Party
and siall be included in the submission of a ¢laim o arbitration.

4. Onty where a disputing Party has deprived a disputing investor of control of an enterprise:
(a) a warver from the enterprise under paragraph 1{b) or 2{b} shall not be required: and
{b) Annex FL20 1LY shall not appl

Article 1137 General

Time when a Clann is Subtuitted {o Arbitration

Lo A claimiis submiied o arbitration under this Section when,

(continued . )



21 Canadea asserts that becanse it had not adopted or
mamitained a measnre within the meaning of Articles 201" and
L0 of the NAFTA when Ethyl submitted its claim (o arbivranion,
and because Fthyl failed to comply swith Arucles 1119 through
125 and 1137 of Chapter 1] of the NATTA, the clain set out in
the Statement of Claim is midl and void and this Tribunal is wtierly
without jrrisdiction to enteriain i,

z

[N}

Without reswicting the gencrality of the foregoing:

() Canader pleads and relies upon Articles 1121 and
{137 of the NATA and says that iyl fadded (o deliver the
required cansent and waivers with the Notice of Arbitration
and is thercfore barred from proceeding to arbitration,

(b Canada pleads and relics upon Articles 201
{definition of the word “measure”), 1101(1), 1116(1), 1137
and 2004"7 (which deals with the right of a Pariy to
challenge “an actual or proposed (emphasis added)
measure "} of the NAFTA and says that:

{ ..continued)

{c) the notice of arbitration given under the UNCITRAL Arbitration Rules is received by the
disputing Party. :

Article 200 Definitions of General Application

. For purposes of ttus Agreement, unless otherwise specified:

medsure includes any law, regulation, procedure, requircment of praclice . . ..
Article 1101 Scoge and Coverage

. This Chapter appiics to measures adopted or maintained by a Pariy relating to:

(b investments of investors of another Party in the territory of the Party; and

{c) with respect 1o Articles 1106 and 1114, all investments in the terntory of the Party.
" Article 214: Recourse to Dispute Settlement Procedures
Except [or the matters covered in Chapter Nineteen (Review and Dispute Settlement in Antidumping and
Countervailing Duty Matters) and as othenwise provided in this Agreement, the dispute scttlement provistons
of this Chapter shall apply with respect to the avoidance or settlement of all disputes between the Parties
regarding the interpretation or application of this Agreement or wherever a Party considers (hat an actual or
proposed measure of another Party is or would be inconsistent with the obligations of this Agreement or causc
nullification or impaitment in the sense of Annex 2004

19



(i} {0 the exient that the clamm s based on
statements made in support of proposed
legistation, those statements are neuther
Cmeasures ' nor “measures relating (07
Cinvestors ' or Can phvestmient” and cannot,
therefore, be the subject of proceedings
nnder Chapter 11 of the NAFTTA:;

(i) to the extent the claim is based on the
passage of a bill through the Howse of
Commions and the Senate of Canada.
passage of a bill that has not yet come into
force is neither a measwre, nor iy it a
measure relating (o an invesimeni o an
investor and cannot, therefore, be the
suwhject of proceedings under Chapter 11 of
the NAFTA,

(tie)  Fithyl's submission 1o arbitration is void in
that the legislation complained of in the
Statement of Claim had not been enacted or
come inio force at the time the claim was
submitted. There way therefore no measure
nor was there any measure relaiing to an
ivesinent or an Divestor i effect upon
which Fothivl conld found an alleged breach
of any obligation under Chapter 11,

fe:) Canada pleads and relies wpon Articles 204
fdefinition of the word “measure”), 1101(1), 1116(1),
FE20(H) and 1137 of the NAITA and says that Ethy! failed
to comply with conditions precedent for advancing the
claim set out in the Statement of Claint and is therefore
barred from proceeding with this arbitration. Lthyl failed
to wait six months from the date of an event giving rise to a
breach before submitting the claim to arbitration and
changed the basis of its claim from an attack on proposed
fegislation (a Bill) in its Notice of Arbitration to actual
legistation (the “Act”) in its Statement of Claim;

(i) Canada pleads and relies upon Article 1110(1) and
PO and says that Fdhyl's claim in respect of
expropriation of its intellectual property, reputation, and
goodwill throughout the world s not within the scope of the
NAFTAS

() Surther, Canada pleads that the claim is notwithin
the scope of Chapter 11 because the proposed lfegisiation



complamed of does not constitute a measure relating to an
pvesiment or an anestor within the meanig of

Article 1I0H1). If it is a measure, which s denied, it
relates o trade i goods withun the meaning of Chapter 3

of the NAFTA and,

(o in the event that the proposed legistation relates (o
both rade in goods under Chapter 3 and to investment
uneer Chapter 11, Canada pleads and relics on

Arucle 1112¢01)7 of the NAFTA and says that there is an
inconsistenicy besween the swo Chapiers that nuist be
resolved in favour of Chapier 3.

23 AT he Statement of Claini referfs] o alleged
defamatory statements without describing the stalements at issue.
Assunung that the statements referred (o .. are the statements [of
Canadian Government officials in relation (o the subject-matter of
Bills C-94 or C-29 set forth in Ethyl's Notice of Intent and in its
Notice of Arburation] those statements are not “measures adopted
or maintained by fCanada] ™ within the meaning of Articles 201
and 1101 of the NAFTA, nor could they, or their alleged effects,
constitute expropriation or a measure taniamoliil (o
expropriation” Vof an poestor of another Party in [Canada’'sf
territory” or of an investment “in {Canada’s] territory” within
Article 1110 of the NAITA. Consequently, these claims are not
the proper subject matter of a claim under Chapter 11 of NAFTA
frrany event, defamation is properly the subject matter of domestic
law and is not protected by mternational law or the NAFTA.

7. Arguments of Ethyl Regarding Jurisdiction
46 In response to this extensive jurisdictional attack Ethyl points out, in essence, that

at least by the time of the Hearing on these issues held 24-25 February 1998 all the requirements

of Chapter 1] cited by Canada, to the extent applicable, had been met. Specifically, according to

Ethyl:

Article 1112 Relation to Other Chapters

L. Inthe event of anmy inconsisteney between this Chapter and another Chapter, the other Chapter shall
prevail to the extent of the inconsistency



(1) the MMT Act, which undoubtedly 15 2 “measure” within the meaning of
Articie 201 of NAFTA, had come into force on 24 June 1997,

{11} although the six-month period referred to in Article 1120 was inapplicable
in the circumstances, 1t had elapsed, and

(i) the express consent to arbitration and walvers required by Article 1121 had
been dehvered with the Statement of Claim in a form not questioned by Canada.

Ethyl contends that the fact that any of these requirements had not been fulfilled as of 14 April

1997 has no junisdictional sigmficance

47,

L]

48,

As to the turther issues regarding the scope of Chapter 11, Ethyl notes that:

(1) 1t complains of acts against it within the territory of Canada for which it 1s
entitled to compensation, including for damages resulting to 1t outside of Canada,
and

(it) to the extent, if at all, that the acts of which 1t complains constitute acts
regarding not only its investment in Canada, but also trade in goods subject to
Chapter 3, the Tribunal nonetheless is empowered to apply Chapter |1,

Points Raised by Mexico Regardime Jurnisdiction

[n exercise of its right to participate in this acbitration pursuant to Article 1128,"

Mexico submitted views.'” Mexico makes three points specifically supporting the position of

- 11
Canada: ™

14

15

See note 3, supra.

Because Mexico's notice was recetved only on the second and last day of the Heanng on jurisdiction, Ethyl

raised an 1ssue of timeliness. In these circumstances the Tribunat finds it appropnate to underscore Lhe
importance of NAFTA Parties exercising their Anicle 1128 rnights in a timely fashion  Indeed. Articte 1127
15 designed o fucibitate el istenvention under Artsele F128 by providing:

Article 11272 Natice

Acdisputing Pany shall deliver 1o the other Panties

writlen nouce of a claim that has been submitted to arbitration no later than
10 davs after the date that the el is submitted, and

(continued. ..}



(t) On the facts, this case onvolves a measure relating (o trade
m goods. The enforcement of rights that may accrue under
Chapter Three accriee not to the Claimant but to the United States.
{f the United States is of the view that Canade has imposed a
measure which constitutes an vmport barrier under Article 309,
which cannot be justified under other provisions of the NAFTA, it
is entitled to commence dispute settlement proceedings under
Chaprer Twenty,

As i other potential imternational (rade cases, the present
Claimant 1s fully enjtled o petiion the United States aithorities
to commence such proceedings. However, it is not open to the
Claimant to use the ivestor-State mechanism to launch what is in
reality a challenge against a trade measure in the guise of an
invesiment dispuie.

(it) T he opening language of Article 1101(1)(a) states
that the chapter “applies to measures adopted or mainiained by a
Party relating to .. [invesiors or inmvesiments] ™. Thus, to
properly be the subject of an investor-State arbitration, the
measure al (ssue must have been ineffect at the time that the
arbitral process was initiated. Given the express contemplation of
proposed measures in other parts of the NAFTA, this language
cannot he interpreted (o reach proposed measures. [n Mexico's
submission, therefore, the use of the verbs “adopt” and
“maintain” means that the measure complained of must already
he i existence al the time that the proceeding 1y initicted, e, at
the time the notice of claim is filed pursuant to Article {119,

{...continued)
{b) copics of all pleadings filed in the arbitration.

The Tribunal notes, as it was informed by Canada by letter dated 2 March 1998 pursuant to the Tribunal’s
request, that the Government of Mexico had been informed of Canada’s jurisdictional objections as carly as

3 Decernber 1997 and that on 11 Becember 1997 Canadian Government representatives had met in Ottana
with a Mexican Embussy officer and Mexico's legal counscl “to discuss Canada’s Jurisdictional arguments
and the possibility of Mexico filing a submission pursuant 1o Article 11287 Given that Mexico filed ttg
substanitve subimission withio fifteen days after the Hearing on jurisdiction, howeser, as it had undertaken to
do and as the Tribunal had requested. and given that the Partics were accorded a period of three weeks within
which to comment thereon, of which opportunity Ethyl availed itself. the Tribunal pereeived no prejudice to
Ethyl in accepting Mexica's submission.

[ . . .
The texts are quoled verbatum from Nexico's submisston.

..
v
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s s particularly so i the case of Chapter Licven, since
a measure that has not yet produced fegal effects cannot canse
damages for which compensation or restitition may be due,

(i Mexico s also of the view that arbivral tribunals
estadlished under Chapter [leven must adhere to the requivements
of Section B for the inttiation of arbitration proceedings. By
entering in the Agreement, the NLFTA Parties have given a
(QL’HL’."Gt’ consent o ‘\'h’bf”” e ctl! G!‘bf”'a”(}”ﬁ (.‘(N?H.?J‘UHCS_’L'I" (T&’(THM'J’
them. Having done so, this places a special dudy vpon wribunals (o
ensire that claimeants comply with the necessary requirements set
out m the Chapter. With respect o this particular case, this means
that the appropriate waivers must have been filed at the proper
tinte, that the claim should have been ripe at e time that it was
Jiled, and ithat the claimant not be permitted to change its claim
Jrom a non-arbitrable “non-measure " to an arbitrable measure
during the process. 1he language of Articles 1119 and 1120 is
clear. The Agreement has (o have been allegedly breached at the
time that the Notice of Intent is filed and six months must have
elapsed “since the evenis giving rise to a claim”™. Section B of
Chapter Fleven is a significant remedy from the perspective of all
three NAFTA Parties, and it 1s one which calls for observance of
such f'(.’(}'””'(,’!”f.’”[.')— !{T} [)f'(l\'[)l’,’(.'”\'(} CJ'{O”}‘IOH{S,

4 Points Made by Ethyl in Response te Mexico's Submissigon

49, Canada adwvised the Tribunal by fetter dated 1 April 1998 that it did "not intend to

make comments in respect of Mexico's submissions.”
Ethyl commented briefly as follows:

(1) As regards the “trade in goods ™ i1ssue, it called attention to
a statement by counsel for Canada at the Hearing on jurisdiction
that Canada “didn 't think it was an issue that was absolutely
critical to be disposed of at this hearing ™

.

Pape 298, lines 12-14, of the transeript of the Heaning oo jurisdictian



{ii) “iven Canada concedes that a measure was adopted no
later thar April 251997 when the MMT Act received Royal
Assend, " and therefore the “only question presently before the
Tribunal vs whether ithyvl violated a requirement to wait six
months after the ‘events giving rise (o the claint " and, if so, what is
the proper remedy for tuys alleged procedural breach.” Thus “the
[ribunal may never need (o decide what a measure 15,7 and

5

mdeed, "showld avord” doing so.

(1i1} oo Lihvl s notasserting that these procedures fof
Secwon B showdd be ignored.” The question instead is “whether a
procedural error may be remedied,” an 1ssue on which “Mexico's
submission takes no position ..

VII Conclusions of the Tribunal

1 General Considerations for the Interpretation of the Relevant NAFTA Provisions

{a) Applicable Law
50. The Tribunal finds it useful to set out here the rules it 1s required to apply n
mterpreting and applyimg NAFTA. Article {131 of NAFTA Is the first guide:
Article 1131: Governing Law
i A Tribunal established wunder this Section shall decide the

isstees mnr dispute i accordance with this Agreement and applicable
rules of international laow,

2. An interpretation by the Commission of a provision of this
Agreement shall be binding on a Tribunal established wnder this
Section.
No Party has argued, and the Tribunal is not otherwise informed, that the NAFTA Commussion

has provided any interpretation here relevant. The Tribunal therefore looks to NAFTA 1tsell and

“applicable rules of international Taw.”

51, The applicable rules of international law include the Vienna Convention on the

Law of Treates (" Vienna Convention™), done at Vienna, May 23, 1909, entered into force,

3]
L



January 27,1980, 1S3 UN TS 33t reprimted in 8 LLNM 679 (1969), in particular, Articles 31
and 32

Article 34 General Rule of Interpretation

/. A treaty shall be interpreted in good faith in
accordance with the ordmary meaning (0 be given to the terms of
the treaty e their context and in the light of its object and
JHIFPOSE.

2 the context for the purpose of the interpretation of

a treaty shall comprise, in addition to the text, including its
preamble and annexes:

fe) Any agreement relating 1o the treaty which was made
between all the parties in connection with the conclusion
of the treaty,

(h) Any instrwgneni which was made by one or more parties in
comnection with the conclusion of the treaty and accepted
by the other parties as an instrument related (o the treary.

3. There shall be waken into accownt, together with the
confext.

{a) Any subsequent agreement betweern the parties regarding
the interpretation of the weaty or the application of its
PrOVISIONS,

() Any subsequent practice in the application of the treary

which establishes the agreement of the parties regarding
iy anterpretalion;

fc) Any relevant rides of international leow applicable in the
refations beoween the pariies.

4. A special meaning shall be given to a term if it is
established that the parties so infended.

Article 320 Supplememiary Means of lmnerpretation

Recourse may be had (o supplementary means of
interpretation, including the preparatory work of the treaty and
the circumstances of 115 conclusion, v order (o confirm the
meaning resulting from the application of article 31, or o
determine the meanintg when the ineypretation according (o
article 31:

(a) Leaves the meamng ambiguous or obscure or



(h) Leads i a result which s manifestly absurd or
inreasonahle.

52 Canada s a party to the Vienna Convention, having acceded to it on 14 October
1970, and the United States accepts it as a correct statement of customary international law '3
Moreover, given that 84 States are parties 1o the Vienna Convention {as of 15 Apnil 1998), and
that Articles 31 and 32 “were adopted without a dissenting vote,” these Articles clearly “may be

- ~ s LT w g
considered as declaratory of existing law

53 On the procedural level, Article 1120(2) of NAFTA prowides that:
The applicable arbitration rules fhere the
UNCITRAL Arbiiration Rules] shall govern the arbitration

except to the extent modified by this Section (B,

(b} Determination of Junisdiction as a Preliminary Question

54 Ariicle 21(4) of the UNCITRAL Arbitration Rules, which is not modified by any

provision of Section B, provides

I general the arbitral tribunal showld ride on a
plea concerning ity jurisdiction as a preliminary question.
However, the arbitral tribunal may proceed with the
arbitration and rule on such a plea in their final avard.

The present junsdictional phase takes place in adherence to Article 21(4).

See The lslamic Republic of fran v. The United States of dmerica, Dec. No. 32-A18-FT (6 Apr. 1984),
reprimted in 3 lran-U.S. Cl Trib. Rep. 231, 259 (19843 U5 cournts look to the Convention when interpreting
the text of a treaty. See, e.g . Krermerman v Casa Veerkamp, 4.5 de C17, 22 F3d 634,638 (3™ Cir, 1994,
cert. den'd, V13 S.CL 377 (1994); Dav v Trans World dirlines, fnc. 328 F.2d 31, 23 (2d Cir. 1973), cert.
dend 32015 8960 (1976)

19 ) .
De Aréchapa, Internattonal Low tn the Past Third of o Cemurv, 139 RECUEIL DES COURS I, 42 (1978)
("Legal rules concerming the interpretation of treatics constitute onc of the Sectrans of the Vienna Convention
which ware adopted without a dissenting voie at the Conference and consequently may be considered as
declaratory of cxasung law™).

i
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(c) Particular Considerations Relevant to the Determination of Jurisdiction

55 The Tribunal considers it appropriate first to dispense with any notion that

12}

Section B of Chapter 11 15 to be construed “strictly "= The erstwhile notion that “in case of

doubt 4 limitation of sovereignty must be construed restrictively”*' has long since been displaced
by Articles 31 and 32 of the Vienna Convention.”> As was so aptly stated by the Tribunal in
Ameo Asia Corporation v. Indonesia (Jurisdiction), ICSID Case No. ARB/81/1 (Award of 25
Sept. 1983), reprinted in 23 1L .M. 351, 359 (1983) and 1 ICSID Rep. 389 (1993).

Y[L]ike any other conventions, a convention to arbitrate is not to
be construed restrictively, nor, as a matter of fact, broadly or
Wberally. [t is to be construed in a way which leads to find out and
to respect the common will of the parties; such a method of
interpretation is but the application of the fundamental principle
pacta sunt servanda, a principle common, indeed, 1o all systems of
internal law and to international law.

(Emphasis in original )

Canada’s staternent at Paragraph 23 of its Memorial on Jurisdiction that “these procedures [of Section B]
must be strictly adhered to for a Tribunal to have junisdiction to hear a claim under Chapter Eleven” appears
at least to hint at such a principle. Canada’s Memorial on Jurisdiction later quite clearly urges Lhis principle
in stating {in the heading prefacing Paragraph 49) that “Jurisdiction Must Be Strictly [nterpreted. . "

free Zones of Upper Savoy and the District of Gex (Fr.v. Switz ), 1932 P.C.1.1, ser. A/B, No. 46, al 167
(Judgment of 7 Junc),

2 The Vienna Convention resolved past debates concerning the wisdom of

pronouncements by international tribunals that limitations of sovereignty must

be strictly construed :

United States-fran, Case No. 417, Decision No. DEC 37-A17-FT (May 13, 1985)(Brower, ], concurring),
reprinted in 8 lran-U S, Cl. Tnb. Rep. 189, 207 (1989).
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36. Grven the relevance under Article 31(1) of the Vienna Convention of NAFTA's
“object and purpose " it 1s necessary to take note of NAFTA Article 102, particularly its {1){c)
and (e}

Article 102: Objectives

/. The phjecrives of this Agreement, as elaborated more
specifically throngh its principles and rules, including national
treadment, most-favored-nation reaiment and ransparency, are
io:

fc1j elinunalte barriers (o trade in, and facilicate the
cross-border movement of, goods and services
hetween the territories of the Parties;

(b) promole conditions of fair competition in the free
rade area;

(c) inerease substantially investment opportunities in
the territories of the Parties;

(u) provide adequate and effective protwction and
enforcement of viellectual property rights in cach
Party's territory:;

(¢) create effective procedures for the implementation
and application of this Agreement, for its joint

adnistration and for the resolution of dispuies;
awcd

() esiablish a framework for further trilateral,
regional and multilateral cooperation to expand
and enhance the benefits of this Agreement,

2. The Pariies shall interpret and apply the provisions of this
Agreement i the light of 1ts objectives set out in paragraph | and
i accordance with applicable rules of international law.,

The Tribunal reads Article 102(2) as specifying that the “object and purpose™ of
NATTA within the meamng of those terms in Article 31{1) of the Vienna Convention are to be
found by the Tribunal in Article 102(1), and confirming the applicability of Articles 31 and 32 of

the Vienna Convention



2 The Distinction Between Jurisdictional Provisions and Procedural Rules

58 Itis imporiant to distinguish between jurisdictional provisions, /.e., the Iinuts set to
the authority of this Tribunal to act at all on the merits of the dispute, and procedural rules that
must be satisfied by Claimant, but the failure to satisfy which results not in an absence of
jurisdiction ab initio, but rather in a possible delay of proceedings, followed ultimately, should
such non-compliance persist, by dismissal of the claim  Canada argues that all of its objections fall
into the first category, whereas Ethyl is of the view that such objections as may have been valid at

one point fall into the second category and have since been obviated.

59, The sole basis of jurisdiction under NAFTA Chapter 1t in an arbitration under the
UNCITRAL Arbitration Rules is the consent of the Parties. Unlike [CSID and its Additional
Facility Rules, there exist under the UNCITRAL Rules no other jurisdictional criteria ® It is clear
that Ethyl has consented to this arbitration by the very act of commencing it. Normally such act 1s

taken as consent to the arbitration thereby initiated **

60 The fundamental jurisdictional 1ssue here, therefore, is whether Canada has
consented to this arbitration. It has two aspects, as the jurisdictional proceedings have

underscored. One aspect is that of scope: Is Ethyl’s claim within the types of claims that Canada

o

For a discussion of {CS1D’s objective criteria see Vacwum Salt Products Linnted v. The Government of the
Repubiic of Ghana, ICSID Case No. ARB/92/1 (Award of 16 Fcb. 1994}, reprinted in % [CSID Rev -F.ILJ
72 (1994)

See, e g Chustoph Sclhireuer, Commentarv on the 1CS(0 Convendion, 1LICSID Rev - 1L/, 318, para. 277
{1996) (In the context of ICSID. jurisdiction may be established by virtue of an offer (o arbitrate by a hosl
State contained in its legistation or in a treaty, which may be accepted by an tnvestor. The time of mutual
consent is detertuined by the tnvestor's acceptance of the offer. This offer may be accepied through bnnging
a request for arburanion to the Centre )



has consented in Chapter [l to arbitrate? The other aspect s that of conditions to consent To
what extent, if any, 1s Canada’s consent to arbitratton in Chapter 11 conditivned absolutely on the

fultillment of specified procedural requirements at a given time?

3 Does Ethyl Claim a Breach Under Chapter11?
(a) Claim for Breach of Section A
6l On the face of the Notice of Arbitrauon and the Statement of Claim, Ethyi states

claims for alleged breaches by Canada of its obligations under Article 1102 (National Treatment),
Article 1106 (Performance Requirements) and Article 1110 (Expropriation and Compensation).
The Claimant indisputably is an “investor of a Party,” namely the United States, and alleges that 1t
has “incurred loss or damage by reason of, or arising out of,” such breaches, all as required by
Article 1116(1). It likewise is beyond doubt that Claimant has acted within three years of the time
when it “first acquired, or should have first acquired, knowledge of the alleged breach and
knowledge that [it] incurred loss or damage” as stipulated in Article 1116(2). Claimant’s
Statemcnt of Claim satisties prima facie the requirements of Article [ 116 to establish the
jurisdiction of this Tribunal. As was stated in Administrative Decision No. 11 (1922), Decisions
and Opinions, Mixed Claims Commission, United States and Germany (1925) 6-7, quoted in K.S.
Carlston, The Process of International Arbitration 77 (1946) “When the allegations in a petition .
~. .bring a claim within the terms of the Treaty, the junsdiction of the Commmussion attaches.”
See also Ambanielos Case (Greece v. Umited Kingdom), meris: obligation to arbitraie, 1953

[CJ Rep 10, [1-12 (Judgment of May 19) (“{T}he words ‘claims . . . based on the provisions of

the . Treaty of 188¢"  can only mean claims depending for support on the provisions of the
Treaty of 1886 . The fact that a claim purporting to be based on the Treaty may eventually be



tound by the Comimission of Arbitration to be unsupportable under the Treaty, does not of itself
remove the claim from the category of clamms which, for the purposc of arbitration, should be
rezarded as falling within the terms of the Declaration of 1926.7), and United States of America
ex rel. Albert Plegenheimer v. The Hralian Republic, Case No. 20, Decision iNo. 182, 5 Decisions

ftalian-United States Concihation Commussion 18-19 (Sept. 20, 1958).

{b) Relation to Investiment or Trade in Goods

62. Canada asserts that since the MMT Act excludes MMT from importation into
Canada, and prohibits inter-provincial trade in MMT | it should be viewed as affecting trade in
goods and therefore falling within NAFTA Chapter 3, which covers "National Treatment and
Market Access for Goods™ within a broader Part 2 on “Trade In Goods™ {which embraces
Chapters 3 - 8). The argument made is that issues of trade in goods under Chapter 3 give tise to
government-to-government dispute settiement procedures under Section B of Chapter 20, and, 1t
is contended, thereby necessanly exclude the possibility of investor-State arbitration under

Chapter 1.

63, Canada cites no authority, and does not elaborate any argument, however, as to
why the two necessarily are incompatible  Canada confines itself in this regard to a reference to
Article 1112, which simply requires that “[n the event of any inconsistency between this
Chapter [ 1 1] and another Chapter [e.g., 3], the other Chapter shall prevail to the extent of the

mconsistency.”

04 As Ethyl has pointed out, Canada indicated at the Hearing on jurisdiction that this

was not “an ssue that was absolutely critcal to be disposed of at [that] hearing ™ In the

| R



circumstances, further ireatment of this issue, if any, must abide another day. The Tribunal

cannot presently exclude Lthyt's claim on this basis.
(<) Requirement of a “Measure™

63 The bulk of the written and oral proceedings have been devoted to what
constitutes a “measure” within the meanmg of Article 1101, which suipulates that Chapter 1
(including, therefore, Articles 1102, 1106 and 1110, all of which Ethy! clatms Canada has
breached) “applies to measures adopted or maintained by a Party.” (“Measure” appears also
several times in Article 11067, and Article 1110 addresses specifically “a measure tantamount to
nationalization or expropration.”) Succinctly, Canada has argued that no legislative action short
of a statute that has passed both the House of Commons and the Senate and has received Royal
Assent constitutes a “measure” subject to arbitration under Chapter 11, Since at the ime Ethyl’s

claim was “subnutted to arbitration,” 7.¢., 14 Apnl 1997, by delivery of its Notice of Arbitration

Specifically, Atticle 1106(2) and (6}

2. A measurce that requires an investment 1o use a technology to imeet generally applicable
health, safety or environmental requirerents shall not be construed to be inconsistent
with paragraph [(f). For greater centainty, Articles 1102 and 1103 apply to the imcasure.

6. Provided that such measures arc not applied in an arbitrary or unjustifiable manner, or do
not constitute a disguised restriction on international trade or invesiment, nathing in
paragraph 1(b) or {c) or 3{a) or (b) shall be construed to present any Party from adopting
or mamntuning measures, including eoviconmental measures:

(1) necessany Lo secure compliance will faws and regulations thatl are not inconsistent
with the provisions of this Agreement;

(b necessany to profect human, amtmal or plant hfc or health; or

{c} necessary foc the conservation of living or non-living exhaustible natural resources.

e
e



(see Article TI37(1)(c) at note 9, supwa), the MMT Act had not yet received Royal Assent (which

was torthcoming cleven days later), Canada argues that jurisdiction fails

66 [n addressing what constitutes a measure the Tribunal notes that Canada’s

Stewtemer on fmplementation of the North American Free Trade Agreement, Can. Gaz, Part

1CCN), Jan 1994 (heremafter Canadian Statement on Implementation of NAFTA) (at 80) states

that:

The term “measure ™ 18 a non-exhaustive definition of the ways in
which governments impase discipline i their respeciive
Jrrisdictions.

This 15 borne out by Article 201(1), which prowides that:

measure nicludes any law, regelation, procedure, requirenrent or
praciice,

Clearly something other than a “law,” even something in the nature of a “practice,” which may not

even amount to a fegal stricture, may qualify

67 Nonetheless, Canada argues, not without effect, that an unenacted legislative
proposal, which 1s unlikely to have resulted even in a “practice,” cannot constitute a measure. It
15 remnforced in this connection by the fact that Aricles 1803(1) and (2} employ the term

“proposed or actual measure:”

/. 1o the maximum extent possible, each Party shall notify
any other Party with an interest in the matter of any proposed or
actual measure that the Party considers might materially qffect the
operation of this Agreement or othenvise substantially affect that
other Party’s mterests wnder this Agreement.

2. On request of another Party, a Party shall promptly
provide information and respond (o questions pertainung (o any
actual or proposed measure, whether or not that other Party has
been previously notified of that measure.



Canada draws further strength from the reference to “an actual or proposed measure™ in
Article 2004, which provides "Recourse to Dispute Settlement Procedures” by the three NAFTA
Parties themselves  The implication 1s that whereas any of these may compiam of a “propaosed

measure,” an investor cannat.

th [n the end, however, the MMT Act did come into force 24 June 1997 after having
received Royal Assent on 25 Aprid 1997 just eleven days following Claimant’s delivery ot its
Notice of Arbitration. The MMT Act 1s, Canada concedes, a measure within the meaning of
Article 1101(1)™. Canada’s objection, then, is that Ethyl “jumped the gun,” and, having done so,
should be required to commence an entirely new arbitration, which, it is conceded, 1t can (subject

to any scope limitations).

69. The Tribunal notes that the MMT Act, according to the allegations of Claimant’s
Notice of Intent, Notice of Arbitration, and Statement of Claim, was the realization of a legislative
program of the Canadian Government, sustained over a period of ume. As of the date on which
Claimant delivered its Notice of Intent pursuant to Article 1119, on 10 September 1996, Bili C-
94, the onigmal proposal that resulted in the MMT Act and that had died after it had had a second
recading (and been reported back by committee without amendment) due to the prorogation of
Parliament, had been reinstated as Bill C-29 and deemed to have been read the second time,
reported out of committee without amendment and subject to third reading  In other words, the
new Parliament was persuaded by the Government to pick up where the previous one had left off.

Within the 90-day mintmum peniod Ethyl was then required by Article 1119 to wait before

Sce note 28, infra

r
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commencing arbitration, C-29 had passed the House of Commons and been introduced in the
Senate, which, the Tribunal understands from Canada’s legistative expert witnesses, generally

27

concurs in House action = As already noted, by the time Claimant’s Notice of Arbitration was
delivered on 14 April 1997, Bill C-29 had in fact passed the Senate, five days earlier on @ April

1997, and only awaited Royal Assent, which, the Tribunal is given to understand, is granted as a

matter of course once the Government has requested it™

[n any event, the MMT Act s, as of 24 June 1997, a reality, and therefore the Tribunal is

now presented with a claim based on a “measure” which has been “adopted or maintained”™ within

the meaning of Article 1101

() Limitation of Claims to the Terntory of Canada

70 Canada asserts that “Ethyl’s claim in respect of expropriation of its intellectual
property, reputation, and goodwill throughout the world is not within the scope of NAFTA "
since Article 1101(1)(b) applies Chapter 11 only to “investments of investors of another

(NAFTA] Party i the territory of the Party,”*” and Article 1110, one of the three provisions

alleged to have been breached by Canada, likewise addresses nationalizations or expropriations by

Canada’s three witnesses all dealt with the fegislative process. They were Raymond L., du Plessis, for
20 years Law Clerk and Parliamentary Counsel to the Senate of Canada. Hona Nickels, a Congressional
Consuliant in the Uruted States with, inrer alia, 13 years service in the Congressional Rescarch Service; and
Professor Alexander Wavne MacKay, an expert on Canadian constitutional law.
hES : . L .
Canada concedes that a Bill becomes 3 “measure” upon the giving of Roval Assent. even though tire Act may
not cote into force in accordance with its terms for some time. e g, 60 davs as in the case of the MMT Act.
Pages 184 {line 17-183 (line 18) of the transcript of the Hearing oo jurnisdiction.
9 . : e . . .
Article 1L01(c) applies Arucle [ 106 speciftcally (o "all mvestments o1 the territory of the Party.” (Emphasis
added)



a NAFTA Party of "an uwvestment ot an investor of another Party i its territory ™ (Emphasis
added

-~ l

A distinction must be made, however, between the locus of the Claimant’s breach
and that of the damages suffered Tt is beyond doubt that the MMT Act was adopted, and
purports to have, and m fact has, legal force only in Canada. 1t bans MMT from importation into
Canada and prevents its movement between provinces. Ethyl's claim is premised on the legal

force the MMT Act has i relation to tts investment in Canada, 1.¢., Ethyl Canada.

-1
~J

2 Ethyl has argued, however, that the damages resulting to it in consequence of the
MBT Actinclude losses sutfered outside of Canada. As Ethyl itself succinctly notes (at
Paragraph 97 of us Counter-Memorial on Junisdiction), “the Investor [Ethyl] claims that an
expropriation accurred nside Canada, but the Investor’'s resuliing losses were suflered both inside

and outside Canada.”

|
o

Determmation of the extent 1o which the damages claimed by Ethyl are in fact
compensable under Chapter 11 is an issue that can be considered by the Tribunal only in the
context of the ments. At this stage detailed allegations regarding damages have not been
advanced, as is reflected in the Tribunal’s Procedural Order dated 13 October 1997, which
expressly provided that in the submission of Canada’s Statement of Defence “no detailed response
to issues of damages is required ” Indeed, at the Hearing on jurisdiction held 24-25 February
1998 the Parties appeared to concur that if the Tribunal would find that 1t has junisdiction, they

would favor bifurcation of hability and damages, each to be addressed in a separate stage

L]
-



The Tribunal therefore decides that it cannot at this time exclude any portion of the

- - : - S 3D
claim due to considerations of territornalty.

k.

Procedural Requirements

It remains to determine whether our junsdiction fails due to lack of tulfillment by

Ethyl of any of the several procedural requirements to which Canada pomnts.

There is no doubt that Chapter 11 embodies certarn requirements that an
arbitrating investor must meet before a Tribunal can proceed to consider its claim. The question
rather i1s whether the NAFTA Parties intended that any of these conditions must be fulfilted prior
to or simultancously with delivery of a Notice of Arbitration in order for a Tnbunal's jurisdiction

to attach

73 Canada argues that such 1s the case  Ethyl noting that by now all of the
requirernents cited by Canada have been fulfilled, urges the contrary. In effect, it takes the view
that their fulfilment was a prerequisite to its claim being adnussible, and thus impliedly accepts
that a prolonged absence of compliance with them would have justified dismissal of the claim It
contends, however, that our jurisdiction ab initio cannot be denied. Ethyl adds the quite practical
points that Canada has in no way been prejudiced, that Canada concedes Ethyl could now

commence a new arbitration addressed to the MMT Act with all condittons fulfilled, and hence

Accordingly, the Tribunal does not decide what significance. if any. 1s 10 be atributed to the fact that
Article FLO6, Like Arucle [110, includes the phrase "in its terrtony,” whereas Article 1102 does not.



that the sole result vt a disnussal for lack of jurisdiction on these grounds would be the

melticiency, and, as Ethyl sees it, the ijustice, of having to “start all over again.”

{a) The Requirement of Consultation or Negotiation
76. While Canada does not raise the point directly, it could be understood as implying

that Ethyl failed to heed Article 1118, styled “Settlement of a Claim through Consultation and
Negotiation:”

The disputing parties should first attempt to settle a claim
through consultation or negotiation.

77. It 1s ditheult te credit the possibility, however, that Canada would through
consultation or negotiation desist from a course which, according to Claimani’s allegations, was
determined on and persisted i by the Canadian Government through two Parhaments as a matter
of important naticnal policy. Certainly, Canada has given no indication that it would have

retented and the Tribunal discerns none.

78 Inany event, Claimant’s undisputed proof in this phasc of the arbitration is that it
it fact approached Canada as urged by Article 1118 and was rebuffed. Through a witness
aftidavit of Mr_ Jeffrey Paul Smuth, Vice President, Public Affairs, and Deputy General Manager,
Marketing, of the Ottawa office of Hill and Knowlton Canada, sworn to 28 January 1998, Ethyl
details attempts at high levels to achieve a mutually satisfactory solution, beginming with the
introduction of Bill C-94. In particular, Mr Smith confirms that at a meeting held with Canadian
Government officials on 12 November 1996, two months following delivery of Ethyl's Notice of
Intent, “[nJone . claimed to have authority to consult or negotiate” He specifically identified
“dMr. [John] Gero, the senior representative ffom the International Trade Branch,” with whom

counsel for Ethyl had exchanged three fetters dated 5 and 8 {two) November 1996 in his capacity



as Director General, Trade Policy Bureau I[, Department of Foreign Atfairs and International
Trade [t is noteworthy that on 12 November 1996, apparently just moements prior to that
meeting, counsel for Ethyl received a telefaxed message from Mr. Steve Brereton, [nvestment
Trade Policy Division, stating that “apparently it needs to be clanfied that, in our view, today’s

meeting 1s not a consultation.”

(b) Notice of Intent to Arbitrate and The Six-Maonth Rule of
Article 1120 - ) :

79, Claimant’s Ivotice of Intent to Submit a Claim to Arbitration pursuant to
Article 1119 was delivered 10 September 1996, More than seven months efapsed from then until
1 Apnl 1997, when Claimant delivered its Notice of Arbitration and thereby submitted its claim
to arbitrate pursuant to Article 1137(1)(c). Thus the former was delivered “at least 90 days

before™ the latter as required by Arucle 1119

80, Canada's only objection as regards Article 1119 is that it appears to question the
eftectiveness of the Notice of Intent when, in 1ts view, neither at the date of its delivery, nor at the
time of the subsequent delivery of the Notice of Arbitration, could Canada have “breached an
obligation” under Section A of Chapter 11, which is the basis of its consent to arbitration in

Article 1116, because no “measure” was in effect as required by Article 1101

fL1s possibic that the Canadian officials frared that admitting a “consullation” might compromise the position
that Bill C-94, then pending third reading in the House of Comunons. was not 4 “measure

40



Sl Similarly, Canada arguces torcefully that Claimant failed to comply with the
requirement of Article F120 that it s only “provided that six months have elapsed since the events

giving rise to a claim [that} a disputing nvestor may submit the claim to arbitration.”

82 A claim 15 “submutted to arbitration” under the UNCITRAL Arbitration Rules,
according to Article 1137(1)(c), when “the Notice of Arbitration . . 15 received by the disputing
Party. " Claimant’s Nouce of Arbitration was received 14 April 1997, Therefure, according to
(Canada, as of six months carlier, namely 14 October 1996, “events giving rise to a claim™ must
have existed. Canada maintains that since as of 14 October 1996 Bill C-29 was still awaiting third
reading in the House of Commons, hence had not even been introduced in the Senate, and Royal
Assent lay more than six months n the future, no “measure” existed to be breached and hence no

“events giving rise to a claim™ existed.

83 [nitially, there 1s an 1ssue as to whether the phrase “events giving fise to a claim’™ is
intended to include all events {(or elements) required to constitute a clairm, or mstead some, at
least, of the events leading to crystallization of a claim. The argument is made that the object and
purpose of NAFTA, set forth i its Article 102(1)(c) and (&), to “increase substantially investment
opportunities” and at the same time to “create effective procedures . . . for the resolution of
disputes” would not be best served by a rule absolutely mandating a six-month respite following
the final effectiveness of'a measure untif the investor may proceed to arbitration. Had the
NAFTA Parties desired such rigidity, 1t is contended, they explicitly could have required passage
of six months “since the adoptien or maintenance of a measure giving rise to 4 claim.” It
nonetheless remains debatable, we are told, whether as of 14 October 1996 the status of Bill €-29

‘

was sufficient to constitute “events giving risc to a claim ”

i



84 There also 1s anissue as to whether a six-month “cooling otf pertod™ should be
apphcable at all in this case, given the events discussed above. The Tribunal has been given no
reason to behieve that any “consultation or negotiation” pursuant to Article 1118, which Canada
confirms the six-month provision in Article 1120 was designed to encourage,’” was even possible.
[t 15 argued, therefore, that no purpose would be served by any further suspension of Claimant’s
right to proceed. This rule 15 analogized to the international law requirement of exhaustion of
remedies, which s disregarded when it 1s demonstrated that in fact no remedy was available and

33

any attempt at exhaustion would have been futile.

85. The Tribunal finds no need to address these arguments as to Articles 1119 and
1120 since the fact is that in any event six months and more have passed following Royal Assent
to Bill C-29 and the coming into force of the MMT Act. It is not doubted that today Claimant
could resubmit the very claim advanced here (subject to any scope limitations). No disposition 1s
evident on the part of Canada to repeal the MMT Act or amend it. Indeed, it could hardly be
expected. Clearly a dismissal of the claim at this juncture would disserve, rather than serve, the

object and purpose of NAFTA

The Canadian Sietemenc on mplementaion of VAL (at page 154) expressiy states that the six-month rule
“1s intended o pernt tme to reselbve the matier anucably.”

Finnod Shupy Arhitraion dfmdend v U R ) piward of 9 Mo 19349 (Bagge, sole arb ), reprinted i 3
RILAA 1479 (1934) (Finland’s failure o appeal to the Court of Appeal did not mean that it had not
exhausted local iemedics. Such an appeal would have been “obviously futile” because the Court of Appeal
could not have reversed the Boards' finding of facty, Panevervs-Saldurisiis Railway Case, (Estonia v,
Lathuania), P.C L] Rep, Ser A/B |, No. 76, p. 18 (1939) {"Therc can be no need to resort to the municipal
court if . the result must be a repetition of a decision already given.”).



In the specitic circumstances of this case the Tribunal decides that neither

Article 1119 nor Article 1120 should be interpreted to deprive this Tribunal of jurisdiction ™

86, ‘the Tribunal notes, however, that Claimant could have avoided controversy over
these 1ssues by first awaiting Royal Assent to Bill C-29 on 25 Aprit 1997 before delivering its
Notice of Intent to Submit a Claim to Arbitvation, and then allowing another six months to pass
e, unul 25 October 1997, before commencing arbitration. [t thus would have lost just over six
months” delay in proceeding, and thus would be six months further away from a resolution of the

dispute.

87 The Clatrmant may have “jumped the gun” for tactical reasons relating to the
legislative process. The Tribunal notes that the House of Commons debate on Bill C-29 on third
reading commenced 25 September 1996, and Clanmant may have decided to hile uts Notice of
Intent on 10 September 1996 for the purpose of aftecting that debate  This is inferentially
contirmed by the witness affidavit of Me. Smith of Hill and Knowlton, which states
(Paragraph 17) that:

On February 3, 1997 fafter Bill C-29 had passed the
House of Commons], representatives from LEthyf
Corporation appeared before the Senate Standing
Committee on Inergy, the Invironment and Natural
Resources fand] proposed as a means 1o resolve the
dispute that Lthyl Corporation would not proceed with its

Specifically. the Tobunal concludes that this reselis from interpreting those Arucles in good faith in
accordance with the ordinany meaning 10 be given to the terms thereof tn their context and in the light of the
object and purpose of NAFTA. as prescribed by Anticle 31 of the Vienna Convertion, and that, considering
particutarly the circumstances of NAFTA s conclusion. any different interpretation would lead to a result
which is manifestiv absurd or unreasonable within the meaning of Article 32 of the Vienna Convention



prendnrg NAFTA clavm if the Government of Canadea would
not pess Bl (7-29.

Certainly the Notice of Arbitration was delivered nght on the heels of Senate passage of
BUl C-29, ce., five davs tater.

83, Had Ethyl tirst awaited Royal Assent to Bill C-29, and then ided its time another
six rnonths, the Trnbunal would not have been required to deal with this issue. The Tribunal

deemis it appropriate to decide, therefore, that Claimant shall bear the costs of the proceedings on

junisdiction insofar as these issues are involved.

(c) Consent and Walivers Under Asticle 1121

89, Canada argues that jurisdiction here 1s absent because the written consent of Ethyl
to arbitration, and the written waivers by Ethyl and also Ethyl Canada of any rights to certain
other dispute settlement procedures, which were required by Article 1121 (according to its title)
as "Condittons Precedent to Submission of a Claim to Arbitration,” were provided only with the
Statement of Clanm, detivered 2 October 1997, and not with the Notice of Arbitration, delivered
L4 April 1997, which, according to Article 1137(1)(c}, is when the “claim [was] submitted to
arbitration” under Section B. The sufficiency of the consent and waivers thus provided is not

otherwise questioned.

90 ‘The Trnibunal has not gatned any insight into the reasons for the formalities
prescribed by Article 1121, which on their face seem designed to memonialize expressis verbis
what normally 1s the case in any event, namely, that the imtiation of arbitration constitutes consent
to arbitration by the initiator, whereby access to any court or other dispute settlement mechanism

15 precluded {except as atlowed ancillarv to or in support of the arbitration) The Tribunal

4.1



likewise is unminformed as to any reasons tor Ethvl's not having provided the required
documentation with the Notice of Arbiration, and equally 1s unaware of any resulting prejudice to

Canada

9l ‘The Tribunal has httle trouble deciding that Claimant’s unexplained delay in
complying with Article 1121 15 not of significance for jurisdiction in this case. While
Article T121's utle charactenizes its requirements as “Conditions Precedent,” it does not say to
what they are precedent. Canada’s contention that they are a precondition to jurisdiction | as
opposed to a prerequisite to adnussibility, 1s not borne out by the text of Article 1121, which must
govern  Article 1121(3), instead of saying “shall be included in the submission of a claim to
arbitration” — 1n itself a broadly encompassing concept —-, could have said “shall be included
with the Notice of Arbitration” if the drastically preclustve effect for which Canada argues truly
were intended. The Tribunal therefore concludes that jurisdiction here is not absent due to
Claimant’s having provided the consent and walvers necessary under Article 1121 with its

Statement of Claim rathier than with 1ts Notice of Arbitration.

92, Here, too, however, the Tribunal deems 1t appropniate that Claimant be responsible
for the costs of the junisdictional proceedings insofar as they have related to the ssues arising in
connection with Article 1121 No reason appears why the consent and waivers were not
furrushed with the Nouce of Arbitration, which would have been the better practice, Had they

been, a certain part of these proceedings would have been obviated.

id) Has a “New Claim”™ Been Agserted?

93 The Tribunal firally deals with Canada’s contention that reliance in the Statement

of Claim on the MMT Act, which was enacted some six months following deiivery of the Notice



of Arbitration, which Notice was directed at Bill C-29 (which became the MMT Act), and specitic
reference in the Statement of Claim for the first time to the product Greenburn, ™ constitute the

asseruon of “new claims’ which the Trnibunal i1s prohibited from considering

G4 The revised and expanded terminology in the Statement of Claim 15 not intrinsically
of such great significance. This is particularly so, bearing in mind that Article 3 of the
UINICTRAL Arbitration Rules, which 1o this regard remains unmodified by anvthing in Part B,
and which prescribes the form of a notice of arbitration, requires (in (3)(e}} simply that such
notice inciude “The general nature of the claim and an indication of the amount involved, ifany.”
By contrast, Articie |8 of those Rules, hikewise unmodified by Part B, requires {at (1)(b} and {c))
that a staterment of claim set torth a “statement of the facts supporting the claim™ and the “points
in1ssue.” Thus a greater elaboration of detail in the Statement of Claim 1s permissible, 1f not,

indeed, required.

95 The nub of the matter, however, 1s that the specific inclusion of references to the
MMT Act and the product Greenburn in the Statement of Claim 1s not, as the Tribunal sees 1t, to
be viewed as adding “new clanms,” but rather, if anything, as amending the claim previously
described in the Notice of Arbitration. Article 20 of the UNCITRAL Arbitration Rules, which
Part B does not modity, provides that Claimant “may"” so amend “unless the arbitral tribunal
consuders 1t inappropriate to allow such amendment having regard to the delay in making it or
prejudice to the other party or any other circumstances.” An amendment of Ethyl's claim, 1f one

there has been, made as early as i the Statement of Claim hardly can be regarded as involving any

ST
See note 2. supra
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“delay " No prejudice or any vther circumstances are cited by Canada which would tend to
rebut Article 20°s presumption of amendability ” and the Tribunal apprehends none. Theretore, to
the extent, if any, that the Statement of Claim amiends the claim of Ethyl, the Tribunal accepts

such amendment

VI Award

815} For the reasons set forth above the Tribunal awards as follows

6 . . ) o . .
’ Normally it is a statement of claim that is usell amended at a later stage. The issuc of a possible amendment

made by a statement of clanm (o a notice of arbilration anses in the NAFTA context. however, because of the
procedural strictures discussed above.

As pointed out by Baker & Davis, The UNCITRAL drbutration Rules in Pracuice: The txpertence of the fran-
Unered Stares Clanmys Tribunal 91-92 (Klower 1992 -

Ariicle 20 of the UNCITRA Rudes gives parties the night to amend or
supplenent iheir clacns or defenses dureig the course of the arburation. ||
tribunal mav deny an amendment, but ondv if 1 1s Vinappropriate ” because of
“delay in makig " the amendment, prejudice to the other party or “any otiter
crrcumstances.” The amendnent must be rejected if twould cause the claim
ta fail outside the tribunal’s jurisdiction under the arbitration clause or
1greerngnt.

As originaily proposed, drticle 20 would have required a claimant 1o sectire
the perntission of the arbitrators before he could supplement or amend his
clam. The drafling commitiee chose to aput the clayse “with the permission of
the arbitratars ™ 1n order to “makfe] it clear that in principle, the parties were
enticiec ter amend. " [ndeed, despite the seemingly proad authority to
disapprove amendments in Cany pther circumsiances,  the travaux clearly
shaow that the tribunal s autherity is not meant (o discourage legitimare
amendments (o claimy and defenses, but raiher to grevent frivolous or
vexafions amendaients

tFootnotes ommtied ) See also Pellonpdd & Caron, The UNCITRAL Arbitraiion Rules as

Imterpreted and Appfied, 338-410 (Finnish Lavwvers’ Pubiishing 1994}



b
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The Tobunal rejects Canada’s objections to jurisdiction based on Articles 110
(except tor 1121{b) addressed in 2. below), [116, 1119, 1120 and 1121 of

NAFTA

The Tribunal joins to the merits Canada's objections to jurisdiction based on
Articles F11O(1) and t101({b} (as referred to in Paragraphs 70-73, supra), and on
Articles 11i2(1) and Chapter 3 of NAFTA (as referred to 1n Paragraphs 62-54,

supra),

The costs of the Government of Canada and of the Tribunal attributable to the
junsdictional proceedings insofar as they have related to issues raised under
NAFTA Articles 1119, 1120 and 1121 shall be borne by the Claimant, and will be

set forth in the Final Award
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