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r:ax from Mr Bamberger dated 16 July 1894 � 

tollrC.L.Jo>'le$ •� "'-, 

Dear Cl 1ve� 

Cg3 
Re ! Art. 8(6) and (7J 

In my opinion Art. 8 ls replete with major issues that have not been 
subJect to any serious discussion. 
I tnink an awf�I lot is being taken for granted about it. tnat 18 not 
supoorted by its language. I would JJke to offer a few thoughts that 
were triggered by the Dara (7)(f) issue� although that issue is but one 
small part of a set of larger ones. 

Let me begin by POlntlng to the underlying reason for the LsG·s concern 
about para (7)( f). As we 13a Id in our ReDOrt. it was because 
•paragraphs (6) and (7) can result in the suspension of a prospective 
supply interruption while dispute resolutlon is pending, and ... 
paragrai:,h (7) Cc) gives the Secretar-y General no choice but to set a 
conciliation in notion " In other words. the system is non­
discret lonary and inflexible� para (7)(f) would be yet another rule 

added onto this automatic scheme. 

However� nothing in Art.8 or elsewhere in the ECT insulates paras (6) 
and (7) from the Art. 31 dispute settlement procedures. And in order 
for the •non-disru0tion° mandate of para (S) and the procedures of para 
(7) to apply� the �dispute• must be one that is within the scope of 
para (6). That Is, it must be a ·aispute over [al matter arising from 
[the] Transit•. This, in turn. reaulres that the subject matter fall 
within the Art. 8C10){a) definition of uTransit t • which is based on the 
terms •originating in," "destined for," •carriage of," and 11Area of," 
each of which can raise a number of issues. Other important terms used 
in Art_ 8(6) or (7) that require interpretation Jnelude •disputen and 
"'resolvedu . 

Before going forward with my argument > let me take a bit of space to 
discuss these terms that are used in Art.a. 

Terms used in Art.8 

(1) ,.Originating In•. This is a familiar concept in trade treaties, 
including the GATT, and it generally has been applied to mean that 

the goods must be the Rproducts of u a country as distinguished from 
their •coming [directJyJ from• that country, although sometimes the 
two interpretations merge because of processing In the country that 
they directly "come fromM . Under the GATT each iml)Ortin� country 
is allowed to determine 11origin11 according to its own rules. Two 
freciuent Jy used approaches are the "substantial transformat lon ° 

principle and the �value added• (or npercentage-va1ue·) technique_ 
In the US-Canada FTA (and. I believe. sllbsequently in the NAFTA) a 
different approach W2$ adopted ,,; based in the f lrst instance on 
whether the goods move into a new Harmonized system customs 
category (such as the items listed in Annex EM) In a country. The 
WTO Agreement contains an KAgreement on Rules of Origin.w aimed at 

zq zq q,:;,z z z,:- ap n6a.1 xe . .J 
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harmonizatlon. Bu� tnere is nothing In Articles or elsewhere in 
the ECT to Indicate fo� ECT purposes what is meant by "originating 
in• or how Jts meaning Is to be established J especially as concerns 
the first definftion of MTransit u at Art.10(a)(i). 

{2) noestined for�. This concept also Is used In GATT. as for example 
in the article Xt(1) prohibition on restrictions on exportation of 
�roducts -destined for the territory of u another GATT party; 
similarl y ,. art.V on AFreedo111 of Transit• speaks ( in I 1(2)) ot 

transit .. to the territory of
n other parties� and forbids 

dlstinctlons b�sed on •destination•. I do not personally have much 
exoerlence with the ffdestination· concept. but It's my 

unden,tanding that the term refers to the ultimate destination 
(rather than to the next country the goods will pass through):, and 
that a substantial amow,t of technJcal work has been dOne bOth 
within and outside of the GATT with regard to how the destination 
is to be documented. Agaln, I find nothing in Art-8 or elsewhere 
in the ECT that defines "destined for11 for purposes of the ECT, 
especial Jy In the context of the Art.'10(a){i) definition

�
•
R 

(3) uArea of u . Without wishing to pursue the polnt. I oo ant to note 
that the application of the noriginating in" 0oncep and possibly 
of the ndest ined for• concept can• be further com icated by the 
fact that "Area• does not have the same meanl g as 'customs 
territory• (the concept used in the GATT) and • only by chance 

\,-t � coextensive with a particular CP's customs territory, or any 
other definition of its •territory" used by the CP. 

(4) •rransit• and •a Transit". Although defined. the definftion as 
"the carriage ... of Energy Materials and ProdUcts0 does not give 
any sense of whether •the carriage• is I itnited by t lme, vo1u.me. 
aual ity or cha.rac:ter of goods (the detinlt ion does not even say 
•an" Energy Mater ia I or ProductL contractua I coverage. or any 
other criterion. 

(5) •Dispute• and {6) "resolved". I will not repeat previous argument. 

suffice it to say that 1n my opinion the meaning of these terms is 
open to diSDute. and the lack of a clear meaning for alf of the 
other terms mentioned above intersect with these two terms to 

, ) further eioud their meaning. 
�-i .... 

How to define the Terms 

The meanings of these terms can be left to the Art. 31 arbitrators. but 
I do not think they have been given much to go on, either in the 
language of the ECT or. in case that language is found to be ambiguous. 
in the travaux preparatofres. 

An obvious aJternative might be for the Charter Conference to provide 
further deflnition. But can it do so? There is no express ECT 
authorization to do so. The explicit power that comes closest to an 
authorizat ion Is probably Art. 39(3)(b) : •facilitate the 
imprernentatlon .•. of the provisions of this Treaty ... • This ls a 
less clear authorization than might be wished, and It would not 
surprise me to hear it argued that the further definition is not merely 
the impfementa�ion of existing provisions. but rather the adoption of 
ne.w ones that impose substantial obf igat ions other than those a CP had 
meant to undertake. Treaty amendment could prove necessary. 
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The Effects on Concl liation 

According to Art.31(1) and ("'\ Ls°"::re to try to settle disputes 
concerning the application ;;;--,;;\�rpretation of the ECT through 
dlplomatic channeJs 7 and if a dispute isn·t settled that way within a 
reasonable period of time. either party can sUbmlt the di·spute to an ad 
hoc tribunal wider Art.31. 

Art.8(6) says that when a dispute that is within the scope of that Dara 
arises. the CP of the Tr·ansit state is not to cause or al low the supply 
interruption except where permitted by an agreement� conciIJator·s 
decision� or nother resoJution referred tou in (7)(e).* 
ff the Transit state disagrees �ith the contentiQr1 that the dispute is 
within the scope of para(Gl ---e.g. , because the goods allegedly didn't 
•originate• in the -Area" of the complaining CP - the complaining CP 
apparently c:an fol low simultaneous ly both the Art.31 route and the 
Art.8(7) route. But at some poJnt the Art.31 panel would render a 
decision. which might or might not be consistent with the outoome of 
the conciliation. 

I �ssume that an Art .. 31 ruling in favor of the Transit state would 
•resolve

0 the dispute In the sense of Art.8(7)Cd)� so that the 
Art.8(7)(e) undertaking would become inoperative. (Would it however be 
void ab initlo?) 
S�ppose instead that the complaining state did not Immediately pursue 
Art.31 diplomacyfoispute resolut ion (in Which case, could the Transit 
state later clalm laches?)� but d id make an Art. 8(7)(b) referral. The 
para(7)(c) obligation of the secretary-General is With regard to 0such 
a notification.• which refers back �the dispute" In paraC7)(b) and In 
conseQuenee to �a dispute referred to in paragraph (S)" in para(7)(a). 
Does this mean that the secretary-General might decline to appoint a 
concillator if he agreed with the Transit state·s interpretation that 
the dispute in question is not within the scope of para(S)7 Jf he too� 
that position. the eompfalning state could presumably resort to Art.31, 
and in doing so could challenge the Secretary-General •s interpretation 
and seek to inst I gate the conci I iat ion or a lternat Ivel y pursue the 
princi�ar diSDute exclusively. 
Let us asswne. however� that the secretary-General limits his role to a 
small •m• minlsterial one and initiates the conciliation. May the 
conci I iator examine the Jurisdictional question? (There is no 
mechanism through which he can obtain an advisory opinion.) If he does 
so and reaches a conclusion, cannot the disagree ing party thereupon 
lnitiate an Art.31 proceeding over that conclusion? 

or, suppose that the Transit state declines to �ncillate, or 
alternatfve1Y� that it does conciliate and in either case the 
conci J iator agrees with the complaining party and makes the interim 
decisions provided for in para(7)(d) in a manner contrary to the 
Interests of the Transit state. Presumably, the Transit state could at 
that point initiate an Art.31 proceeding (unless, in this case. the 
complaining state coufd successful ly claim laches). 

And so* aJ I through the conci I iation process there is the potential tor 
collateral litigation, which can have substantive effects that interact 
with those attributable to the conc iliation process. I submit that the 
likelihood of this litigation is greatly increased by the inflexibility 
and non-discretionary nat�re of the Art.8(6)-(7) process. 

* However� para(7)(d) simply says "until the dispute is resolved.• 

-- -£-. _,..,. ... 
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The T, e-ln wi th Art . 8(7)(f) 

As I sa i d  at the beg i nn i ng ,  the para C7) (f)  Issue 1s  but one sma l f part 
of a set of l arger issues_ - I f  para {7) (f)  reads as a ru le ,  it adds to 
the l i t igat jon r jsks because i ts app l i cat ion can be cha l l enged . And i f  

that rut e  injects and re l ies UPon undef ined, debatab l e  not ions . i t  adds 
a 1 1 the more to those r i sks. The auest ions whether one Md ispute• J s  
the same as another one , and whether a •Trans i t "  i s  the •same" or a 
� d i fferen t "  Trans i t . are not go i ng to be easy to reso l ve .  r ronica l l Y ,  
the l awyer is warn i ng the c l ient not to estab l ish a soheme that wi  1 1  
increase the a l ready h i gh r isks of l i tg i ousness assoc i ated wi th th i s  
Art i c l e .  

Best wishes � 

Cra ig 

• � T ... r- · · - . ... ....  

I . _ _/ 
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Fa-x from Mr . Bamberger to Cl i 'Ve Jones dated 1s Ju ly 

C l i ve ., 

I believe the LSG l aWyers who were present shared the v i ew that the 
Artic l e  8{7) (f)  prov is ion is fW1damenta 1 1 y f l awed > and creates a 
ser ious r i sk that the conc i l iat ion procedures can be m isused for 
di latory purposes due to the uncond i t ional�  nond iseretionary nature of 
the Art lcle 's  dispute referral and non-curta i lment prov is ions. The 
unQual ified nature of those prov isions requires clar ity in subparagraph 
Cf), s i nce i t  is  the on ly poss i ble except ion to them. 

do not bel i eve that your current proposed change moves in the 
d i rect J on of c larify i ng the mean i ng of the sUbDaragraph . You say that 
the on l y Quest ion  of re levance is  whether the •same trans i t "  Is  
invo l ved and that i f  "other prob lems" were invo l ved . they ushou l d  have 
been raised• in the f irst d ispute procedure . 

But Art ic le  10{a) does not def i ne �Trans i t "  in a way that al lows one to 
speak mean ingfu l l y  ot the "samea Trans i t. Under the defin i t i on, 
�Transit•  can be anyth i ng between the carriage of a s ingle mo lecule and 
the ongo i ng del ivery of .mass i ve amounts over an extended t imetrarne . 
There is simp l y  no detai l ae to what is meant . 

I n  most of the Artic le ,  the context suggests reference to an ongoing 
re lationsh ip . l am not sure whether the subparagraph (7) (f) use of ua" 
Trans it  wou l d  be read as convey 1:ng a d i fferent sense , but if  so i t  

wou l d  seem to oo f nt in a d i rect i on that aggravates rather than lessens 
the r isk of dilatoriness; i .e �by emphas i z ing ( tho In  a very unclear 
way) the d i st i net ,ons of separate urrans J ts•  w i t h i n  the overa l l  
re J at J onsh fp of ongo ing carriage . A ru l e  of "trans lt-spec l f i c  d isputes• 
would open the door to repeated challenges to the different Rtransits• . 

I don ' t  f i nd i n  t he Art i c le , furthermore ? any bas.i s for avo i ding the 
activat ion of eonci I i at i on or the effect lveneS$ of the suspens ion of 
supp ly  disrupt i on .  on the ground that a party should have "raised 
prob l ems" in a prior d ispute . Besides . the party may g i ve very 
plaus l b l a reasons (changed facts. facts no t previous l y  known � etc . .  ) 
for not having done so . And i f  the on ly  quest ion of re levance is  
whether the trans i t  i s  the same (i.e . .  not whether the dispute ra ises 

· the same i ssuesL why shou l d  he not be free to argue whatever he 
w ishes? 

I do not th i nk you can escape t he re l evance of the age-o l d  (a l be i t  
comp l ex}  Jurisprudent i a l pr inc i p l es that suround the Quest i ons of 
respeated I i t l gat i on .  The mean i ng of •Trans i t 11 i ntersects with these 
i ssues . i nc .l ud i ng whether a d i spute i s  the "same .. .  

l cannot see how your proPOsed new l anguage avo J ds any of the outcomes. 
I described i n  my 1 1  Ju l y  note .  Your language on ly app l ies unt i l "the 
prev ious d i spute has - been reso l ved " .  and i n  my 1 1  Ju t y  scenar ios they 
would have been reso l ved . but such resolut ion would have mere ly  led to 
further de l ays, because •newa disputes could then be brought . 
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Note for 1ire a.Uenuon of Mr Bambemer 

S,uhject: Transit Disputes 

The main features of any transit contract will be volume, quality and transport charges. 
\ The po.int of the Article 8 dispute procedure is to prevent transit countries interrupting or 

curtailing transit as a means of imposing their point of view in disputes about these 
parameters, before conciliation has been attempted. Only when the conciliation steps in 
Article 8(7) have been gone through and failed to aclrieve a resolution (ie. 12 months 
after the conciliators interim decision) is the transit couney allowed to interrupt. 

The pUipose of the (form.er) Article 8(7)(f) is to prevent the send.mg or receiving country 
from delaying that final interruption by raising new disputes. Otherwise there would be 
no pressure on them to agree to a resolutioo� and an.y reasonable demands by the transit 
coun.try could be resi$1:ed indefinitely. The conciliator has no power to impose a 
permanent solution.. 

So Article 8(7)(.f) ml.1St provide that no new dispute can be raised about that transit until 
the previous dispute is resolved. It does not matter whether it is or is not :in substance the 
same dispute; only whether it is the same transit. If there are other problems with the 
transit7 then they should have been raised :in the first dispute procedure. 

Combining niy suggestion and the LS G's earlier proposal, I suggest the following= 

''Where a dispute concenrin.g a Transit has already been the subject of the conciliation 
proced.Ul"es set out :in this Article� no new dispute conceming that Transit may be referred 
to the Secretary General ua.der paragraph 7(a) above unless the previous dispute has been. 
:resolved. ..,. 

cc: Ms Weis 
vv 

Clive Jones 
Secretary General 
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