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CHAPTER | — INTRODUCTION
A. THE PARTIES

1. The Claimants in the present arbitration are Guanlsic America, Inc., a company
incorporated in the United States of America, with principal place of business at
Loockerman Square 32, Suite L-100, Dover, Delawddajted States of America
(hereinafter, GAI”), and Rurelec Plc, a company constituted underldiwvs in force in the
United Kingdom, with its principal place of busisest Prince Consort Housé' Bloor, 27-
29 Albert Embankment, London SE1 7TJ, United Kinmgdthereinafter, Rurelec’, and

together with GAl, the Claimants”). The Claimants are represented in these prongedi

by:

Nigel Blackaby, Freshfields Bruckhaus Deringer US LLP
Noah D. Rubins Freshfields Bruckhaus Deringer US LLP
Lluis Paradell, Freshfields Bruckhaus Deringer US LLP
Caroline Richard, Freshfields Bruckhaus Deringer US LLP
Jeffery Commission Freshfields Bruckhaus Deringer US LLP
Francisco Abriani, Freshfields Bruckhaus Deringer US LLP
Belinda McRae Freshfields Bruckhaus Deringer US LLP

2. The Respondent in the present arbitration is tlweiftional State of Bolivia (hereinafter,

“Bolivia” or the “Respondent). The Respondent is represented in these procgedhy:

Hugo Raul Montero Lara, Attorney General

Elizabeth Arismendi Chumacerg Deputy Defense Attorney and Legal Counsel to
the State

Eduardo Silva Romerg Dechert (Paris) LLP

José-Manuel Garcia RepresgDechert (Paris) LLP

Alvaro Galindo Cardona, Dechert LLP

Juan Felipe Merizalde Dechert LLP

Ana Carolina Silva, Dechert (Paris) LLP

B. BACKGROUND TO THE ARBITRATION

3. The Claimants commenced these proceedings by adéNaftiArbitration dated 24 November
2010 pursuant to Article 3 of the United Nationsn@aission on International Trade Law
Arbitration Rules, as revised in 2010 (hereinaftee “UNCITRAL Rules™), Article 1X of
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the Treaty between the Government of the UniteteStaf America and the Government of
the Republic of Bolivia Concerning the Encouragemand Reciprocal Protection of
Investment (hereinafter, th&JS-Bolivia BIT”), and Article VIII of the Agreement between
the Government of the United Kingdom and Northeelahd and the Government of the
Republic of Bolivia for the Promotion and Proteatiof Investments (hereinafter, theK-
Bolivia BIT ”, and together with the US-Bolivia BIT, th@teaties’ or “BITs”").

4. The Claimants alleged that the nationalisationiedrout by the Bolivian State of GAl's and
Rurelec’s 50.001% shareholding iBmpresa Eléctrica Guaracachi S.Ahereinafter,
“EGSA"), a company incorporated under the laws of Bali\as well as the failure to obtain
justice through the Bolivian court system, causedry to the Claimants quantified at
USD 142.3 million. Moreover, they argued that Bmalivseized further assets owned by
Rurelec’s subsidiary,Energia para Sistemas Aislados Energais S(Aereinafter,
“Energais’), resulting in a further loss of USD 661,535. Tdfere, they commenced these

proceedings so as to obtain adequate and effemivpensation from the Tribunal.

! Notice of Arbitration, 74; Statement of Claim, $3Claimants’ Post-Hearing Brief, 1.
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CHAPTER Il - PROCEDURAL HISTORY

By letter dated 24 November 2010, pursuant to ki of the US-Bolivia BIT and Article
VIII of the UK-Bolivia BIT, the Claimants served é¢hRespondent with a Notice of

Arbitration, which was received by the latter onN@vember 2010.

By letter dated 12 January 2011, the Claimants iapg Mr Manuel Conthe as the first

arbitrator.

On 28 March 2011, given that the deadline of 30sdagm the appointment of the first
arbitrator had elapsed without the Respondent afipgi an arbitrator, the Claimants
requested that the Secretary-General of the Pemh&wrt of Arbitration (hereinafter, the
“PCA”") designate an appointing authority to appointgeeond arbitrator.

On 27 April 2011, the Secretary-General of the P@désignated H.E. Judge Gilbert
Guillaume as appointing authority in this arbitoatifor all purposes under the UNCITRAL

Rules.

On 3 May 2011, the Respondent sent a letter appgimr Raul Emilio Vinuesa as the

second arbitrator. Such appointment was acceptéaeb@laimants on 10 May 2011.

. On 20 June 2011, in light of the Parties’ inability agree on the appointment of the
presiding arbitrator, the appointing authority wasquested to proceed with such
appointment. As requested, by letter dated 8 Aug04tl, H.E. Judge Gilbert Guillaume

appointed Dr José Miguel Judice as the presidibgrator.

. On 9 December 2011, taking into account the agretreached between the Parties, the
Parties communicated a copy of the Terms of Appa@nt and Procedural Order No. 1
(hereinafter, theProcedural Order No. 1”) to the PCA, which providednter alia, that the
languages of the arbitration would be English amarish, that the PCA would act as
registry and administering authority for the pratiags, and that the place and legal seat of
the proceedings would be The Hague. In additiomc&ural Order No. 1 set forth the

following procedural calendar:
“12. Pleadings: Number, Sequence, Time Limits
12.1. The Claimants shall file its Statement ofif@lan 1 March 2012.

12.2. The Respondent shall file its Statement &ri3e, pursuant to the UNCITRAL Rules,
on 1 August 2012.
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12.3. The Claimants shall file its Reply, in ac@rde with Article 24 of the UNCITRAL

Rules, on 1 November 2012.

12.4. The Respondent shall file its Rejoinder, aroadance with Article 24 of the
UNCITRAL Rules, on 1 February 2013.

12.7. An oral hearing will be held from 1 to 10 A@@013 (exclusive of the weekend) at

which the Parties will present their experts anthesses, and make oral submissions.

On 1 March 2012, the Claimants submitted, in acocd with Procedural Order No. 1, their
Statement of Claim in English, accompanied by v@gnstatements, the expert report of Dr

Manuel Abdala, and all other evidence relied uppsupport of their Statement of Claim.

On 23 March 2012, the Claimants submitted, in ata&oce with Procedural Order No. 1, a

Spanish translation of the documents mentionelarptevious paragraph.

By letter dated 26 June 2012, the Respondent irddrpoth the Tribunal and the Claimants
that, on 13 June 2012, the Office of the Attornesn&al had determined that the public
tender to retain the services of external counadl heen unsuccessful, since none of the
tendering firms had met the required conditions. &sconsequence, the Respondent

requested a two (2) month extension for the subomssf its Statement of Defence.

On 2 July 2012, after considering the Claimantgjuarents against granting such an
extension, the Tribunal issued Procedural Order 2Nd.he Tribunal decided to grant a 45-
day extension. In addition, it urged the Partiesydo agree within a deadline of 30 days on

a calendar for further submissions that would equire postponing the scheduled hearing.

On 9 August 2012, following the Parties’ failureremch an agreement and the expiry of the
aforementioned deadline, the Tribunal issued PruoedédOrder No. 3, wherein it was

decided that the procedural calendar would be lasve

“(a) The Respondent shall file its Statement ofehsé, pursuant to the UNCITRAL
Rules, on 14 September 2012;

(b) The Claimants shall file their Reply, in accande with Article 24 of the
UNCITRAL Rules, on 5 December 2012;
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(©) The Respondent shall file its Rejoinder, inardance with Article 24 of the
UNCITRAL Rules, on 22 February 2013; and

(d) An oral hearing will be held on 1-10 April 2018xclusive of the weekend) at
which the Parties will be able to examine experd witnesses, and make oral

submissions.

By letter dated 9 August 2012, the Respondent iméal the Tribunal that it had retained
Dechert (Paris) LLP as external counsel. Moreowerequested that the Tribunal bifurcate
the proceedings (hereinafter, tiieeguest for Bifurcation”) pursuant to Article 23(3) of the
UNCITRAL Rules, on the following grounds: (i) theemely contractual nature of the
Claimants’ claims; (ii) the Claimants, by resortittgthe Bolivian courts, have exercised a
choice under the fork-in-the-road clause providadif the US-Bolivia BIT, such that the
arbitration should proceed only in respect of thgamalisation claim; and (iii) the premature

nature of the claims raised by the Claimants.

On 13 August 2012, the Tribunal issued Procedurde©ONo. 4 wherein the Claimants were
granted until 23 August 2012 to submit any commémeéy might have on the Request for

Bifurcation. The procedural calendar set forth ind@dural Order No. 3 was maintained.

By e-mail of 23 August 2012, the Claimants requeshat the Tribunal grant an extension
of the deadline set forth in Procedural Order Naurtil 27 August 2012, in order ttnéve
an opportunity to consult with the Claimants’ repeatatives with respect to the

Respondent’s request

By e-mail of 23 August 2012, the presiding arbdragranted the extension requested by the

Claimants.

On 24 August 2012, the Tribunal issued ProcedurdeONo. 5, wherein it confirmed the
extension granted by the presiding arbitrator byash while maintaining the procedural

calendar set forth in Procedural Order No. 3.

By letter dated 27 August 2012, the Claimants sttiethitheir Response to Respondent’s
Request for Bifurcation and submitted new evidenteupport thereof. The Claimants
requested that the Tribunal reject such Requesh@ifollowing grounds: (i) the Request for
Bifurcation was a dilatory tactic contrary to th@gedural agreement reached by the Parties

set forth in Procedural Order No. 1, (ii) bifurcatiwould not achieve any greater efficiency
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or economy, and (iii) bifurcation was also inappiafe as the jurisdictional objections could

not be separated from the merits of the dispute.

23. By letter dated 29 August 2012, the Respondent @elauged receipt of the Claimants’
Response to the Request for Bifurcation and mas#zias of clarifications and corrections to
the Tribunal on the matter, asserting that ther@daits had raised new claims (hereinafter,

the “New Claims)).?

24. On 30 August 2012, the Tribunal issued ProcedurdeONo. 6, disregarding the last letter
sent by Respondent given its untimely nature. th9Drder, the Tribunal acknowledged the
difficulty of deciding on the Request for Bifuroai due to the lack of complete information

on the position of the Parties and concluded dsvist

“(@) The calendar of submissions, defined througbmmon agreement by
Procedural Order No. 1 as amended by Procedurale@dNos. 2 and 3, is
maintained and therefore Respondent shall filéSitstement of Defense on 14
September 2012, and the other Submissions withviols and in accordance

with the defined calendar;

(b) On 14 September 2012, either as part of itdeBtant of Defense or in a
separate Memorial on Jurisdiction, the Responddmatlsset forth in full its

objections to the jurisdiction of the Arbitral Tabal;

() On 15 October 2012, the Claimants shall file Gounter-Memorial on

Jurisdiction;
(d) On 31 October 2012, the Respondent may file@yFon Jurisdiction;

(e) If a Reply has been filed, the Claimants migydiRejoinder on Jurisdiction on
15 November 2012;

() Once the Parties have fully pleaded the judsidnal issues, as set forth in the
above calendar, the Tribunal will decide whethej {p bifurcate the
proceedings and hold specific hearings on the glictsonal issues, (ii) to refuse
the requested bifurcation and therefore to decide its own jurisdiction
following the scheduled hearings on the merits, (iof to decide on its

jurisdiction without the need for any hearing;

2 According to the Respondent, “New Claims” areg#ie violations of the BITs on the part of Boliviadonnection with:
(i) electricity spot prices; (i) power or capacipayments; and (iii) the two Worthington enginexcdérding to the
Respondent, these claims were not raised in thiedNot Dispute dated 13 May 2010 or in the NotitArbitration dated 24
November 2010.
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(g) To allow the possibility referred under f) )i@bove, and in accordance with
Article 17(3) of the UNCITRAL Rule 2010, Partie® aequested to state on
their Memorial and Counter-Memorial whether theyub request an oral

hearing on jurisdiction, even if the Arbitral Tribal considers it unnecessary.

25. By e-mail of 30 August 2012, the Respondent reqakeshat the Tribunal reconsider the
decision adopted in Procedural Order Notd&kihg into account the arguments submitted in
good faithi in its letter dated 29 August 2012. Furthermdiee Respondent requested a
further 45-day extension, until 29 October 201jlits Statement of Defencédking into
account (i) the inclusion of New Claims by the @lants in the Statement of Claim, (ii) the
recent hiring of the legal team of Dechert and) (iiiat the Respondent has only received the
electronic damages model of Dr Manuel Abdala, Céats’ expert, last Wednesday, 29

August 2012[Tribunal’s translation].

26. By letter dated 3 September 2012, the Claimanteobégl to the Respondent’s request on
two grounds: (i) the Respondent had been in passess$ the Statement of Claim since 1
March 2012, which was enough time to have submitteftatement of Defence, and (i) the
delay and the request for an additional extenstoaubmit its Statement of Defence were
both unjustifiable and unfair. They requested titret Respondent adhere to the calendar

established in Procedural Order No. 6.

27. On 3 September 2012, the Tribunal issued Procedimdér No. 7, whereby, in order to
ensure the conditions necessary for the Respondesutbmit its Statement of Defence, the
Tribunal decided to modify the schedule of submission the merits, whilst not making any
change to the schedule of submissions on jurigtictHence, the Tribunal set a new

calendar:
“a) On 5 October 2012, the Respondent shall fiResponse;
b)  On 4 January 2013, the Claimants shall file IRep
c) On 13 February 2013, the Respondent shall fikepinder;

d) On 14 March 2013, each Party shall providehvatcopy to the Tribunal and
the PCA: (a) the names of the witnesses whosenstateor report has been
submitted by the other Party with the request tthety be available for cross-
examination at the hearing; and (b) as the case b&ya request for the Tribunal to
permit the appearance at the hearing of withesskesses statement or report has
been submitted by the Party.
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By subsequent e-mails between the Parties andrtbenil dated 14 September 2012, it was

agreed that the Respondent would file its MemanmJurisdiction on 17 September 2012.

On 17 September 2012, the Respondent filed its Miamon Jurisdiction, together with
witness statements and relevant supporting evidédioee again, the Respondent reiterated
its request that the Tribunal bifurcate the prooegsl on the following grounds:
“(a) Claimants have commenced an arbitration thah#shan undue joinder of Treaties and
claims into a single proceeding before a singlbunal; (b) Rurelec is neither an ‘investor’
nor holds an ‘investment’ in Bolivia in the term$ the United Kingdom Treaty; and
(c) Bolivia is entitled to deny the benefits of thated States Treaty to Guaracachi America

pursuant to Article XIl theredf{Tribunal’'s Translation].

By letter dated 22 September 2012, the PCA inforntked Respondent that the
abovementioned documents had been received anthéh@tibunal had decided to continue

the proceedings pursuant to the timetables sdt fiofProcedural Orders Nos. 6 and 7.

By e-mail of 23 September 2012, the Respondentrnméd the PCA thatit has made a
formal request that a true bifurcation be orderewahat the scheduled deadlines regarding
the merits of the case, including that of October2B12 for the submission of the

Respondent’s Statement of Defense, be set’aside

By letter dated 24 September 2012, the PCA informhedRespondent that the Tribunal,
“considering that there are no new facts that wqusdify amending the calendars set forth

in its prior orders, maintained the deadlines established in Proadbrders Nos. 6 and 7.

By letter dated 4 October 2012, the Respondentestqd an extension of 10 days, until
Monday, 15 October, to the deadline to file its fese on the merits on the following
grounds: (i) the New Claims raised by the Claimantse sufficiently complex from a
technical standpoint that their expert had beerblento complete his work; (ii) the expert
appointed by the Respondent had only had one namlone week to prepare an answer to
such report, whereas the Claimants’ expert had dadeast 15 months between the
submission of the Notice of Arbitration and thet&taent of Claim to prepare his report; and
(i) were such extension to be granted, it woudd affect the procedural calendar set forth
in Procedural Order No. 6. Additionally, the Respemnt proposed a new procedural calendar
whereby, if the extension requested were grantedpuld give up 10 days for the purpose
of preparing its Rejoinder, thus ensuring that@emants’ right to file their Reply was not

curtailed.
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By subsequent e-mails of the same date, the Tribdeeided to grant the extension
requested by the Respondent. Furthermore, it totk of the consequences suggested by the

Respondent with respect to the reduction of theogddor filing its Rejoinder.

By subsequent e-mail, the Claimants regretted aoinly had the opportunity to comment on
the extension requested by the Respondent beferértbunal decided thereon. On the other
hand, they requested that the Tribunal grant agyOecttension as from the date of receipt of
the Statement of Defence, until 26 October 2012submit their Counter-Memorial on

Jurisdiction, as otherwise they would have only d€ys as from the reception of the

Statement of Defence to file their Counter-MemooialJurisdiction.

In response to this request, by e-mail of 4 Oct@fdr2, Respondent informed the Tribunal
that such an extension would affect the subseqises set forth in the procedural calendar,
as Bolivia was to file its Reply on Jurisdiction 8h October 2012, i.e., five days following
receipt of Claimants’ Counter-Memorial on Jurisitint Accordingly, it argued that it should
be able to file its Reply on Jurisdiction no eartigan 9 November 2012. However, in view
of other commitments that posed a conflict with bswlate, it requested that, were the
Claimants’ extension to be granted, it be allonedubmit its Reply on Jurisdiction by 23
November 2012.

By e-mail of 5 October 2012, the Claimants consgmteBolivia's proposal, provided that
they were allowed to file their Rejoinder on Juigsion by 17 December 2012.

On 9 October 2012, the Tribunal issued ProcedurdeONo. 8. The Tribunal accepted, “as
a strict and final exception”, the Respondent’suest that the deadline for the filing of its
Statement of Defence be extended until 15 OctobéR 2together with the consequences
suggested by the Respondent with respect to thectied of the period for the filing its
Rejoinder. Finally, the Tribunal accepted the agrest reached by the Parties with respect
to the extensions for the filing of their submissoon jurisdiction. Therefore, a new

schedule was established, for submissions on thigsnas well as on jurisdiction as follows:

“a) On 15 October 2012, the Respondent shall féa Btatement of Defence;

b) On 26 October 2012, the Claimants shall file ith€ounter-Memorial on

Jurisdiction;

¢) On 23 November 2012, the Respondent may fikplyRn Jurisdiction;
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d) If a Reply has been filed, the Claimants may dilRejoinder on Jurisdiction on 17
December 2012;

e) Once the Parties have fully pleaded the jurisoii@l issues, as set forth in the above
calendar, the Tribunal will decide whether (i) tdfuscate the proceedings and hold
specific hearings on the jurisdictional issueg, ti refuse the requested bifurcation and
therefore to decide on its own jurisdiction follogithe scheduled hearings on the

merits, or (iii) to decide on its jurisdiction witlat the need for any hearing;

f) On 13 January 2013, the Claimants shall file Rem the merits;

g) On 13 February 2013, the Respondent shall fiRepinder on the merits; and

h) On 14 March 2013, each Party shall provide, watltopy to the Tribunal and the
PCA: (a) the names of the withesses whose statesneeport has been submitted by
the other Party with the request that they be @l for cross-examination at the
hearing; and (b) as the case may be, a requesttlier Tribunal to permit the
appearance at the hearing of witnesses whose seaiteon report has been submitted
by the Party.

On 15 October 2012, the Respondent filed its Stem¢nof Defence and supporting

documents, as stated in Procedural Order No. 8.

By letter dated 19 October 2012, the Claimants ewkedged receipt of the above
documents and requested the valuation model prépayethe Respondent’s expert in

electronic format.

On 22 October 2012, the Respondent made the vatuegport available to the Claimants in

electronic format as requested.

On 26 October 2012, the Claimants submitted th@urBer-Memorial on Jurisdiction in

accordance with the schedule set forth in Procédnder No. 8.

On 23 November 2012, the Tribunal issued Proceddrdér No. 9. The Tribunal accepted
the possibility of holding a hearing on jurisdictiwithin the period between 21 January and
8 February 2013 and lasting a maximum of three.ddgsvever, it would not alter the dates
scheduled for the hearing on the merits, if any Wwalsl. At the same time, it invited the

Parties to make any comments on this proposal dyd¥gmber 2012.
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By e-mail of 23 November 2012, the Respondent r&gdethat the Tribunal grant a three-
day extension, until 26 November 2012, for the sigbion of its Reply on Jurisdiction, as
agreed by the Claimants on the condition that tlén@nts would be granted an equivalent

period to file their Rejoinder.

By subsequent e-mails of the same date, the Claswamfirmed and the Tribunal accepted

the agreement invoked by the Respondent.

On 26 November 2012, in accordance with the abormgoreed agreement, the Respondent

filed its Reply on Jurisdiction.

By letter dated 27 November 2012, the Claimantsrstied their comments as requested by
the Tribunal in Procedural Order No. 9. They infednthe Tribunal that due to other

professional commitments, they would be unavailaiolehe dates proposed for the holding
of a hearing on jurisdiction, and restated thesifpan that a single hearing should be held on

both jurisdictional objections and the merits of tase.

By letter of the same date, the Respondent alsmisigiol its comments regarding a possible
hearing on jurisdiction. In this regard, the Regpent (i) expressed its disagreement with the
failure to suspend the proceedings on the meiitgroposed that the hearing on jurisdiction
be held on the dates scheduled for the hearingp@merits; and, finally, (iii) informed the
Tribunal that its representatives would be avadafdr a hearing on jurisdiction on 4-5

February 2013, and suggested that the hearingldem@aris.

On 30 November 2012, the Respondent filed its ReplyJurisdiction, together with all

relevant supporting documents.

By letter dated 12 December 2012, the Claimantedthat due to certain alleged actions by
Bolivia Mercados Energéticos Consultor¢sereinafter, MEC”) had ceased providing

technical services to Compass Lexecon.

On 17 December 2012, the Tribunal issued Proce@nddr No. 10, whereby it decided that
no hearing on jurisdiction would be held and canéd the extensions previously agreed

upon by the Parties.

On 20 December 2012, the Claimants filed their Regr on Jurisdiction, together with all

relevant supporting documents.
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By e-mail of 2 January 2013, the Claimants inforntled Tribunal that the Parties had
reached an agreement on the submission of the Repthe Merits. Thus, the Claimants
would file their Reply on 21 January 2013, whergssRespondent would file its Rejoinder
on 20 February 2013. By subsequent e-mails of #meesdate, the Respondent confirmed

and the Tribunal accepted such agreement.

By letter dated 2 January 2013, the Claimants diewhe attention of the Tribunal the
Decision on Jurisdiction adopted Treinver S.A. v. Argentine Repubtlated 21 December

2012, as they deemed it relevant to certain kegasmf this arbitration.

By letter dated 14 January 2013, the Respondenidaea its comments with respect to the
Teinver S.A. v. Argentine Repuldase.

On 21 January 2013, the Claimants filed their Replyhe Merits, together with all relevant

supporting documents.

On 25 January 2013, the Tribunal issued Proce@@ndér No. 11. The Tribunal accepted the
extensions previously agreed upon by the Partidsadmitted the Parties’ allegations on the
Teinver S.A. v. Argentine Repuldse, such that those were henceforth to be treatpdrt

of the their written submissions.

By subsequent letter from the PCA of the same dh&eParties were required to make an

additional deposit so as to cover future arbitraggpenses.

By letter dated 25 January 2013, the Respondepbneled to the Claimants’ letter dated 12
December 2012 regarding MEC. Bolivia denied theirGdats’ allegations that it had

intimidated or otherwise caused MEC to resign ftbeir role in this arbitration.

By e-mail of 6 February 2013, the Respondent ingatrthe Tribunal that the Parties had
reached an agreement on an extension of the deadbin the submission of the Rejoinder

on the Merits.
By e-mail of 7 February 2013, the Claimants conéidithe abovementioned agreement.

By letter dated 12 February 2013, the Respondebigied a Request for a Document

Production Order and a Request @autio Judicatum Solvi
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On 14 February 2013, the Tribunal issued Proceddrdér No. 12, whereby it accepted the
extension previously agreed upon by the Partiesuagdd the Claimants to comment on

both Requests submitted by the Respondent.

By letter dated 15 February 2013, and within thadiiee set forth in Procedural Order

No. 12, the Claimants filed their Response to thgust for a Document Production Order.

By letter dated 20 February 2013, and within thadiiee set forth in Procedural Order No.
12, the Claimants filed their Response to the Re&igioeCautio Judicatum Solvi

On 21 February 2013, the Tribunal issued Proceddrdér No. 13, whereby it accepted the
abovementioned agreement reached by the Partiedemndied not to order the Claimants’
production of the “agreement” and “further docunagioh” requested by the Respondent.
Moreover, it confirmed that there was no conflidt interest whatsoever between the

Tribunal and Salvia Investments (the funder).

By letter dated 1 March 2013, the Tribunal accepbed the hearing be moved to Paris and
held on 2-6 April, with 8 April held in reserve.

By subsequent e-mails, the Parties agreed thaheheing be held in Paris on 2-5 and 8
April, with 9 April held in reserve. Furthermordiet Respondent informed the Tribunal that
the Parties had reached an agreement on a breziseah of the deadline for the submission

of the Rejoinder on the Merits.

As previously agreed upon, on 3 March 2013, thepBadent filed its Rejoinder on the

Merits.

By letter dated 3 March 2013, the Respondent regdeshat the Tribunal declare
inadmissible the excerpts of the reports of Mr Ahdaf Compass Lexecon that had been
prepared first by MEC and later Wastudios de Infraestructuréhereinafter, EdI”), since
the individuals who had prepared these had not lokgmified.

On 11 March 2013, the Tribunal issued Procedurale©No. 14, wherein it dismissed the
Request forCautio Judicatum Solyidue to insufficient evidence of the Claimantdégéd

insolvency.

On 11 March 2013, the Tribunal issued Procedurale©ONo. 15. The Tribunal confirmed
the prior agreement and accepted that the headrftell in Paris on the dates agreed upon
by the Parties. In addition, it requested thatl#yarch 2013, the Parties submit the lists of
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their respective witnesses and experts who woutskapduring the hearing, and proposed
that a telephone conference call be held amongtibeinal, the PCA and the Parties on 26
March 2013.

By letter dated 14 March 2013, the Claimants redpdrto the request that the excerpts of
the Compass Lexecon Report that had been prepgrédth MEC and Edl be declared
inadmissible. They opposed Bolivia’'s request arglied that the Respondent itself had also
failed to identify the individuals who had prepatbd relevant excerpts of reports attributed
to theComité Nacional de Despacho de Calpareinafter, theCNDC").

By letters dated 14 March 2013, both Parties prdvithe Tribunal with their respective lists

of witnesses and experts.

On 21 March 2013, the Tribunal issued Procedurde©ONo. 16, whereby it decided that it
would be useful to have representatives of MEC, Bdd CNDC appear at the hearing. For
such purpose, it requested that the Parties coti@ctrelevant representatives of these
entities and provide the Tribunal with their contdetails by 25 March 2013. The PCA

contacted MEC'’s representative.

On 26 March 2013, in accordance with ProceduraleOfdo. 15, the aforementioned

telephone conference call was held among the Taibtime Parties, and the PCA.

On 27 March 2013, the Tribunal issued Procedurale©iNo. 17, wherein it settled the
matters on which agreement could not be reachetieleet the Parties during the telephone
conference call, includingnter alia, the duration of opening statements, the scope and
allocation of time for the examination of withessesl experts, and the submission of new
documents by the Claimants. With respect to therlathe Tribunal decided to allow the
Claimants to submit the new documents and thatRéspondent should be granted an

opportunity to comment on these.

As stated in Procedural Order No. 17, the Claimantsmitted their new documents on 27

March 2013, and the Respondent provided its comsr@nthese on 28 March 2013.

By letter dated 29 March 2013, the Claimants reoeghat the Tribunal allow them to
respond to the submissions made by the Respondénitsvcomments of 28 March 2013.
Moreover, considering the length of these submissidghe Claimants requested that the
Respondent identify the excerpts of Professor Damayds work on which it intended to

rely during the hearing.
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By subsequent e-mail of the same date, the Tribooatluded that there was no need for
additional comments by the Claimants and decideddmit the documents submitted by
them, with the exception of Exhibits C-363 to C-36%e Tribunal also decided to admit the
documents submitted by the Respondent, with thepian of Exhibit R-169.

On 1 April 2013, the Tribunal issued Procedural €drio. 18, whereby it confirmed the
foregoing decision and requested that the Respomdiamntify the excerpts of Exhibits R-170
and R-171 on which it intended to rely during tleating.

On 2-5, 8 and 9 April 2013, the hearing on jurisidic and the merits was held in Paris.

On 12 April 2013, the Tribunal issued Procedurati€drNo. 19, whereby it confirmed the

agreement reached by the Parties regarding theissibomof post-hearing briefs.

By e-mails dated 17 May 2013, both Parties subthitteir agreed corrections to the hearing

transcripts.

By e-mails dated 24 May 2013, the Parties inforrttesl Tribunal that they had agreed to
submit their post-hearing briefs one week latentthee date established in Procedural Order

No. 19. The Tribunal accepted this agreement bgequent e-mail.

On 31 May 2013, both Parties submitted their pestring briefs and costs submissions,

together with all supporting documents.

By letter dated 24 June 2013, the Claimants subdatcopy of the award lnman Caspian

Oil v. Kazakhstan

By letter dated 26 June 2013, the PCA invited tegd@ndent to comment on the Claimants’
letter, noting that, following receipt of the Respent’s comments, the proceedings would

be deemed closed.

By letter dated 30 June 2013, the Respondent coteishem the Claimants’ letter and the

Claimants’ costs submission.
By letter dated 8 July 2013, the Claimants objetbethe content of the Respondent’s letter.

By e-mail of 9 July 2013, the Presiding Arbitratooted the Claimants’ letter and the

proceedings were thus closed.
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By letter dated 20 December 2013, the Respondepiested that the Tribunal re-open the
proceedings and allow the submission of certainensd$ relating to Mr Abdala’s

participation in thé?an American Energy v. Bolivigoceedings.

By letter dated 27 December 2013, the Claimantpospd the Respondent’s request to re-

open the proceedings.

On 2 January 2014, the Tribunal issued Procedur@¢iONo. 20, wherein it declined to re-

open the proceedings.
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CHAPTER Ill - FACTUAL BACKGROUND
A. INTRODUCTION

95. GAIl, a company incorporated in the United StatesApferica, and Rurelec, a company
constituted under the laws of the United Kingdowtjrng in their capacity as Claimants in
these arbitration proceedings, submit claims foonemic compensation against the
Plurinational State of Bolivia, by virtue of thestatus as investors from the United States
and the United Kingdom in accordance with the Tesabetween these two States and

Bolivia.

96. The Claimants have brought these arbitration pidiogs in order to obtain compensation
from Bolivia for the damages allegedly caused bydifimations made to the regulatory
framework governing the electricity sector, thdui@ of the Bolivian judiciary to provide

justice and, ultimately, the nationalisation oftbotvestors’ 50.001% stake in EGSA.

B. FACTUAL CONTEXT PRIOR TO THE PRIVATIZATION OF EGSA

97. According to the Claimants, during the 1980s, Balifaced an economic crisis marked by a
drop in investments, savings, exports, consumptma a decreasing GDP, as well as by
periods of hyperinflation, a large foreign debt. &this situation also threatened to produce
an imbalance in the balance of payments, which dvoethder impossible any attempt at the

future growth of the county.

98. Therefore, the Claimants state that, in 1985, thkvBin Government, with the support of
several multilateral organisations and agenciesiddd to implement a structural reform
program consisting in the elimination of local ericontrols, the reduction of tariffs, the
encouragement of currency floating, the promotibthe private sector, the privatization of

State-owned companies, and the reduction of theederf economic regulatidh.

99. Starting in 1991, the effects of the reforms cobkl clearly observed. As of that year,
according to Claimants, the Bolivian economy exgered considerable growth. This
development also coincided with funding from intgranal institutions to boost the Bolivian
economy, in turn benefiting the electricity secttw, which part of such funding was

allocated.

3 Statement of Claim, §21; Reply on the Merits, Beke Transcript (English), Day 1, 2 April 2013,22536:1.
* Statement of Claim, 122. See Transcript (EngliBlay 1, 2 April 2013, 36:1-36:10.
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100.Nonetheless, from the Claimants’ viewpoint, thedsiallocated were not enough. Bolivia’'s
electricity sector accounted for 50% of the counstmxports, and took up 40% of public
investment. This meant that, without a continuaoigction of funds from international

institutions, the sector remained at constant’isk.

101.While the Respondent asserts that the Boliviartridély sector at the time was sustainable,
the Claimants allege that the electricity sectaetavarious problems, such as a worldwide
lack of funding (which entailed the reduction of Itiateral funding for the electricity
sector), the freezing of new investments (due éostispension during the economic crisis of
the application of the 9% rate of return on investinestablished in the National Electricity
Code), and the limited technical abilities of thatisgnal Electricity Management Agency,

the entity responsible for the regulation of elieity services’

102.The Claimants contend that these difficulties fdrtiee Bolivian electricity sector and the
National Electricity CompanyEmpresa Nacional de Electricidadhereinafter, ENDE”),
the State electricity producer, into a difficulbdincial position and made it necessary to
restructure the sector with the benefit of finahei@ and technical capacity from foreign

investors®

103.However, the Respondent asserts that ENDE wasatigedt electricity generator in the
country and also had highly qualified persofrad modern electrical units. Moreover,
ENDE had reported positive financial results thiod®95 (the year of the capitalization)
and had a generation capacity of 498 M.

104.The Claimants deny that ENDE enjoyed such a goaitipon and argue that its financial
results do not truly reflect the reality of theusition. Thus, between 1986 and 1993, the
Government had to absorb part of ENDE’s debt, dogeits liabilities by using USD 102

million of YPFB and treasury funds. Furthermorentrary to Bolivia’s assertions,the joint

5 Statement of Claim, 123-24.

5 Statement of Defense, 1126, and 31; RejoindeherMerits, 1130-40. In addition, the Responderitndahat the good
condition of the electricity sector was confirmey the Energy Sector Management Assistance Prog(hereinafter,
“ESMAP”), and by neighboring countries. Therefore, itirdathat capitalization was not an emergency measur

7 Statement of Claim, 25.
8 Statement of Claim 726. See Transcript (EngliBay 1, 2 April 2013, 36:13-38:6.

® In this regard, the Claimants affirm in their Reph the Merits, 121, that Bolivia has only chatjed the qualification of
the personnel hired by ENDE. Thus, the Respondentbcepted the fact that the General Electriditydborate was limited
(in terms of technical capacity) due to budget trarsts.

10 statement of Defense, 1130, 32-33.

11 statement of Defense, 133.
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report of the United Nations Development Prograerémafter, UNDP”) and the World
Bank described ENDE'’s financial position as “stegih’® Therefore, a considerable
injection of funds was necessary to ensure theepraton of the electricity sector in

Bolivia.

105.The Respondent for its part denies the foregoisgréisns and reaffirms that ENDE yielded
positive financial results as set forth in its asmeports. In addition, the Respondent asserts
that the Bolivian electricity sector was able taafice itself, except during the period used by
the Claimants (1983-1985). In fact, the UNDP andrM/8ank deemed ENDE to be one of

the most efficient electricity generation and traission companies.

C. THE NEwW REGULATORY FRAMEWORK FOR THE BOLIVIAN ELECTRICITY
SECTOR

1. Legal Framework

106.At the beginning of the 1990s, Bolivia implementlebad reforms aimed at attracting
foreign investors and establishing a new regulatoamework that would foster the
involvement of the private sector and competitiorihe energy sector and, in particular, in

the electricity industry?

107.In this vein, in September 1990, Bolivia enactedwlL&o. 1182 (hereinafter, the
“Investment Law”) for the purposes of “stimulating” and “ensuringétional and foreign

investments in Bolivia, as reinforced by treafies.

108.Subsequently, in 1992, Bolivia passed Law No. 1@@&0einafter, thePrivatization Law"),

chiefly targeted at the privatization of small 8tatvned enterprises.

109.In 1994, the Bolivian Government enacted a new lhaw No. 1544 (hereinafter, the
“Capitalization Law”), through which the private sector was allowed participate in

international public tenders and bid for equityeoiiigs, thus acquiring shares in the main

12 Reply on the Merits, 119; Joint UNDP/World Banlogham of Assistance with the Management of the @n&ector,
“Bolivia: Restructuring and Capitalization of théeEricity Supply Industry - An Outline for ChangeReport No. 21520 of
12 September 1995, p. 24 (Exhibit61); Witness Statement of Juan Carlos Andrade, 2aaigr?013, Y14.

13 Rejoinder on the Merits, 1140-44.

14 statement of Claim, 127; Reply on the Merits, §924Claimants’ Post-Hearing Brief, 127. See Traps¢English), Day
1, 2 April 2013, 36:13-38:6. 39:14-41:3; Transc(ipnglish), Day 6, 9 April 2013, 1338:17-1338:23.

15 Statement of Clainf]27.



RL-160
PCA Case No. 2011-17
Award
Page 29 of 208

State-controlled entiti€$, including ENTEL (telecommunications), YPFB (hydadgons),
ENDE (generation and transmission of electricigNAF (mineral-ore processing), LAB
(airlines), and ENFE (railways}.

110.The statutory privatization scheme allowed privatestors to acquire a 50% interest in the
abovementioned entities, as well as to obtain cbmiver the management of the relevant
State-owned companies in exchange for a certairuatmaf capital. The remaining 50%
(which investors were not allowed to acquire) wlscated to a public fund, created to

guarantee Bolivian pensiofs.

111.The cornerstone of the regulatory framework was MNav 1604 of 1994, (hereinafter, the
“Electricity Law "), which established the basic framework for themy of electricity. In
addition, an independent entity was created, theectBtity Superintendency
(Superintendencia de Electricidadereinafter, theSSDE’), charged with the enforcement
of the Electricity Law and the management of theeticity sector’ and the National Power
Dispatch CommitteeQomité Nacional de Despacho de Cargareinafter, the CNDC”),
which was subject to the oversight of the SSBE.

112 Afterwards, in further development of the objecsivaf the Electricity Law, the Wholesale
Electricity Market Operation RegulationRdglamento de Operacion del Mercado Eléctrico
Mayoristg hereinafter, ROME 1995’) and the Prices and Tariffs RegulatiofReglamento
de Precios y Tarifgshereinafter RPT 1995) were jointly issued in 1995. Finally, in
2001, Supreme Decrees No. 26093 and No. 26094 spablia new ROME and RPT
(hereinafter, ROME 2001” and “RPT 2007),% which replaced the prior ones.

18 Statement of Claim, 29; Statement of Defense, Ra8pinder on the Merits, 147.
17 statement of Claim, 129.

18 Statement of Claim, 129; Statement of Defense2 f4idd 44.

19 statement of Claim, §38.

20 statementof Clainf]38; Memorial on Jurisdiction, 212.

2 Memorial on Jurisdiction, 19214-216.

22 Memorial on Jurisdiction, 1222, and 225.
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2. Guarantees Afforded by the Regulatory Framework

113.The new regulatory framework included a series wdrgntees based on the principles of
efficiency, transparency, quality, continuity, atplity and neutrality, enshrined in Section
3 of the Electricity Law?

114.These guarantees were in line with the guidelines down by the UNDP and the World
Bank, which may be summed up as follow&)“ensure that the interconnected system
would be operated at the minimum level of costovahg appropriate reliability and
environmental standards; (b) promote—through comtipat and private sector
participation—an efficient and reliable electricisppply and the efficient use of electricity;
(c) open the sector to private initiative and stygdren market competition, open access to
networks, improve efficiency, and attract freshidgdor its development; (d) set tariffs that
reflect operational and financial costs, while atiog an explicit and direct system of
subsidies for basic supplies of electricity to ®rdow income households, and for the
expansion of the service; (e) establish a regulgtarstitutional and legal environment to
enable the utilities to compete on equal basis; &hcensure that these policy directives
would be followed through the creation of an efext transparent and independent
regulatory framework that clearly states the rightel responsibilities of the different sector

players’®

D. CREATION OF EGSAFOLLOWING THE CAPITALIZATION OF ENDE

115.The Capitalization Law provided for the transfertibé assets of State-owned enterprises,
including ENDE, to new companies that would receiveinflow of private capital through

an international public tender process.

116.Additionally, the Electricity Law set forth thata@fNational Interconnected Syste8igtema
Interconectado de Electricidadhereinafter, SIN”), which had been until then composed of
vertically-integrated companies, would now be gplib generation companies, transmission
companies, and distribution companies. Thus, tsetaf ENDE were separated and three

new generation companies were created: Coranig\l4drmoso, and EGSA. Three power

% See Electricity Law (Exhibi€-5). See Transcript (English), Day 1, 2 April 2013;¥8-41:22.

24 gstatement of Claim, §42; See Joint UNDP/World Bdilergy Sector Management Assistance Program, Viaoli
Restructuring and Capitalization of the ElectricBupply Industry—an Outline for Change”, Report N#1520, 12
September 1995, (Exhib@-61).
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plants belonging to ENDE were transferred to thietacompany: Guaracachi in Santa Cruz,

Aranjuez in Sucre, and Karachipampa in Potosi.

117.In 1994, the international public tender processyhich 50% of the capital of EGSA was

tendered, was commenced.

E. INVESTMENTS PURPORTEDLY MADE BY THE CLAIMANTS

118.0n 29 June 1995, Energy Initiatives, Inc., a USsgliary of General Public Utilities Power
Inc. (hereinafter, GPU"), was declared the successful bidder in the aimeveioned
international public tender, with a bid of USD 43F.million in exchange for a 50%

shareholding in EGSA, which at that time held tire¢ aforementioned gas plafits.

119.Pursuant to the Terms and Conditions of the terthersuccessful bidder could be—or, in
the Claimants’ opinion, had to be—a company whade gurpose was to hold the shares of
the company which was the subject of the teAléccordingly, Energy Initiatives set up a

subsidiary, GAI, one of the Claimants in these peatings®

120.Later, on 28 July 1995, after EGSA was grantedlectrécity generation license for a period
of 30 years for each of the plants (renewed foratiditional years) as well as license
agreements, Bolivia, GAl, and EGSA entered into api@lization Agreement. This
Agreement provided that payment had in fact beedensnd determined the allocation of
the new capital: 90% was to be allocated, withimeseyears, to capital investments that

would increase generation capadiy.

121.In 1998, in order to increase electricity generatapacity, EGSA’s shareholders and Board
of Director$® approved the purchase of two General Electric &ftiustrial gas turbines,

known as GCH-9 and GCH-10. These were installethénSanta Cruz plant and started

% statement of Defense, 140. See Transcript (EnglBzy 1, 2 April 2013, 38:6-38:19.

26 statement of Claim, 153; Statement of Defense, Mépinder on the Merits, 148; Claimants’ Post+teaBrief, 129. See
Transcript (English), Day 1, 2 April 2013, 47:9-44:

27 Statement of Claim, §57; Claimants’ Post-HearingB{29. See Terms of Reference (Exhi, Article 2.3).

28 Statement of Claim, §57; Claimants’ Post-HearingBY29. See Certificate of Incorporation of GAt. of 13 July 1995
(Exhibit C-11), and Proof of Subscription of 50% of the sharfeErapresa Eléctrica Guaracachi SAM (EGSA) by GAd In
for USD 47.131 million of 28 July 1995 (Exhib@-12); Letter from the Central Bank of Bolivia to theifter of
Capitalization of 28 July 1995 (Exhik-13). See Transcript (English), Day 1, 2 April 2013;141-47:24 and Day 6, 9 April
2013, 1339:15-1340:3.

2 statement of Claim, 158. See Capitalization Agrertnclauses 5.1 and 8 (Exhifiit14). See Transcript (English), Day 1,
2 April 2013, 47:24-48:3.

%01t is worth clarifying that at this point the Qfaants had no control over EGSA (they only held 58%e shares), so that
the Board was not chiefly composed by shareholafetse current Claimants.
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operating in 1999. According to the Claimants, tosstituted a new investment of USD 65

million and produced a capacity increase of 149\.f#

122.This meant that, by 1999, EGSA had an aggregatacggpof 397.6 MW and had made,
according to the Claimants, investments of USD 7@iftion in Bolivia (representing
154.3% of the USD 47.1 million in new capital whiElSA had receivedy. Given that
these investment exceeded those required by thei®@8stment obligation established in
the Capitalization Agreement, GAl was allowed tquire in 1999 an additional 0.001% of
EGSA's capital, thus gaining control over the comgaand over the appointment five out

of seven members of the Board.

123.In 2001, GPU merged with First Energy Corp., anotd® company. Then, in 2003, First
Energy Corp. sold its interest in GAI to Boliviatégrated Energy Limited (hereinafter,
“BIE™), a British Virgin Islands company which is ité@ subsidiary of Integrated Energy
Limited (hereinafter, IEL ), a company incorporated in the United Kingddm.

81 statement of Claim, 160; Reply on the Merits, §488See Transcript (English), Day 1, 2 April 2048;22-49:23.

%2 Statement of ClaimY63. See Gover Barja and Miguel Urquiol@apitalizacién y Privatizacién en Bolivia: Una
aproximacion a una evaluacipRebruary 2003 (Exhibi£-96); Witness Statement of Lanza, 119.

33 Statement of Clainf]65; Statement of Defense, {44; Rejoinder on teats) 149. See Transcript (English), Day 1, 2 Apri
2013, 48:4-48:13.

34 Statement of Clair/66. See Transcript (English), Day 1, 2 April 2048:14-48:17.



RL-160
PCA Case No. 2011-17
Award
Page 33 of 208

Figure 1: EGSA’s Shareholding Structure until 2001

merger
(2001)

49.999% 50.001%

124.0n 8 October 2004, by means of a sale agreememnebpt Rurelec and EGSA, Rurelec
acquiredEnergia para Sistemas Aislados ESA Shkreinafter, ESA”), a subsidiary of
EGSA which was subsequently converted by RurelecEnergais®

125.According to the Claimants, a few months later2@95, Rurelec, through its wholly owned
British Virgin Islands subsidiary Birdsong Overselisnited (hereinafter Birdsong”),
entered into an agreement with IEL for the acgeisibf 100% of the shares of BIE for USD
35 million, thereby indirectly acquiring 100% of G According to the Claimants, this sale
closed on 6 January 2006, after which Rurelec hayplieed indirect ownership, through
Birdsong and BIE, of 100% of GAl. Nonetheless, the Respondent argues, based on the

% See Purchase and Sale of ESA, by and between.B&GRurelec (Exhibi€-103).

* Initially, it can be noted that in the Statemeh€taim, 167, the amount indicated is USD 41.2iomll However, as shown
in the Memorial on Jurisdiction, Y113, the Clainsamave rectified such amount in the e-mail date§d@ember 2012. See-
email (ExhibitR-2).

37 Statement of Claim, 67; Claimants’ Post-HearimigiB1159-63. See Agreement for the purchase afesh(ExhibitR-
61); Certificate of Incorporation of Birdsong Oversdamited (ExhibitC-30) and BIE (ExhibitC-25); Share certificates
evidencing the shares in GAI held by Birdsong OsassLimited (ExhibitC-29) and BIE (ExhibitC-27); Share certificate
evidencing that Birdsong held 100% of the shareBI& (Exhibit C-35). See Transcript (English), Day 1, 2 April 2013,
48:17-48:21.
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documents submitted by the Claimants, that the—sil¢here really was any—was not
completed before 29 June 2009. Accordingly, thegakl investments by EGSA prior to that
date cannot be attributed to Rurelec in any Hay.

Figure 2: Final Shareholding Structure of EGSA

RURELEC PLC
(United Kingdom) INTEGRATED merger

Claimant. Acquired 50.001% of EGSA through its subsidiaries ENE'ZE\L() LTD.
on 6 January 2006 (according to the Claimants) or (United Kingdom)
not befor 29 June 200¢ (according to the Responde

A 4

BIRDSONG OVERSEAS LTD.
(British Virgin Islands)

sale

l

A 4

BOLIVIA INTEGRATED ENERGY LTD. (BIE)
(British Virgin Islands)

Acquired 100% of GAI ire003

PR A

sale (2003 >
A v
GUARACACHI AMERICA, INC. (GAI)
(U.S.A)

Claimant. Company created for the purpose of holding sharE&SA since
1995 and owner of the additional 0.001% of EGSA&i999

49.999% l 50.001%

, until
sale (8 October 2004) # 2004

A

_

126.The Claimants state that, with Rurelec as the nejomshareholder, EGSA increased its
electricity generation capacity by 185MW, investangpother USD110 million. In particular,
between 2006 and 2008, new technology was incomubrgseven Jenbacher natural gas
engines for the Aranjuez plant and a new GE 6FAtgdsine for the Guaracachi plarit)in

% Memorial on Jurisdiction, 134; Respondent’s Pasadihg Brief, 136.

% Statement of Claim, §70; Reply on the Merits, §%481See 2008 Annual Report of EGSA (ExhiBiB2, pp. 7, 22 and
25); 2009 Annual Report of EGSA (Exhil@t36, pp.12 and 22). See Transcript (English), Day Ap@l 2013, 54:25-56:3.
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addition, in 2009, EGSA completed the constructadnits fourth electricity generation
plant—the second in the city of Santa Cruz—knownh&sSanta Cruz co-generation plant.
The new plant had two turbines, GCH-7 and 8, whiati to be moved out of the Guaracachi
plant to make space for the Combined Cycle Gas if@rproject (hereinafter, CCGT”").

These works involved an additional investment oDUS5 million*°

127.It bears noting that, following the installation néw Jenbacher engines in the Aranjuez
plant, EGSA removed and sold four Worthington eagitfwhich were older and ran on
diesel, thereby consuming a larger amount of flRllirelec purchased two of them through
the acquisition of EGSA’s subsidiary, Energ“éifor USD 550,000. Once decommissioned,
the engines were dismantled and stored in the E&%ilities in Sucre. The other two

engines were sold to European Power System&’AG.

128.The last technological project undertaken by EGS#s whe CCGT. This project began in
2007 and was scheduled to start operations in N0 2However, it was then postponed to
November, which deadline was not met either. Thepgae of the project—apart from
obtaining better economic and financial results—wes enhance the sustainable
development of Bolivia through the development ¢htesof-the-art combined cycle
technology, in accordance with the United Natiomsnfework Convention on Climate
Change. This project resulted in a series of fir@rmenefits for EGSA, which, according to
the Claimants, would be shared with the State (thinothe Vice-Ministry of Environment

and Territorial Planning) in 2007, in accordancthwie applicable rules.

129.Furthermore, EGSA participated in certain projeotprovide electricity to certain portions
of the Bolivian population who were not receivindeguate supply (the so-called Rural
Electrification Project¥). Since 2006, EGSA also subsidized low-income dessial

“0 Reply on the Merits, 144.

41 Statement of Claim, 1173-74. See Audited Finargtialements of ESA, 27 May 2004 (ExhiBi100) Audited Financial
Statements of ESA, 30 May 2004 (Exhi6i102); Proof of fund transfer from Rurelec to EGSA, @8tober 2004 and 4
March 2005 (ExhibiC-104).

42 Statement of Claipf[73-74.
43 Statement of Claipf|88. On the CCGT project, consult also ClaimaRtst-Hearing Brief, {139-54.

4 statement of Claim(183-84; Reply on the Merits, 1151-53. Concerrtligse projects, the Claimants refer to those
performed in San Matias, arguing that the statesnemhde by Mr Paz regarding the fact that at thee twh the
nationalisation, EGSA had made no improvement wdeas to the distribution of electricity in the aret was not their
responsibility pursuant to the Agreement for thppby of electricity to rural areas. See Transc(iglish), Day 1, 2 April
2013, 56:18-58:10.
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consumers by approximately USD 2.7 million throulgé so-called “Dignity Tariff”, which
was renewed in 2010 through the Dignity Tariff Agmreent’

130.The Respondent alleges that, with the exceptiaghetUSD 47 million paid by GAl in 1995
for the capitalization of EGSA, the Claimants hawade no capital contribution of their
own. Rather, all of the abovementioned investméntsew electricity generation capacity
were funded either with the resources of EGSAfiteelwith banking debt incurred by it.
Additionally, the Respondent contends that sevdealelopments led to the depletion by
2007 of the operating capital of EGSA, leading EG8Aee its value progressively reduced

until the date of the nationalisatih.

131.In addition, the Respondent maintains that the C@®Ject was considerably delayed, over
budget, and totally unfinished at the time of thionalisatiorf’ On the other side, the
Claimants argue that the amounts invested in thigept were in line with the budget
approved by the shareholders and directors of E@&#ch was increased in 2008 and
approved again) and included a further increaggower with respect to what was initially

forecasted. Moreover, the project was 95.1% coreglby the time of the nationalisatigh.

132.The Respondent nevertheless considers that thewgtness and documentary evidence

proving their assertions which has not been chgdidrby the Claimants.

4 Statement of Claipf[87; Statement of Defense, 11338-344.

4 Memorial on jurisdiction, 1122-125; Statement @éfense, 145-51; Respondent's Post-Hearing Bfjéf, The
Respondent provides the following as examplesdoh sicts: the distribution of all of EGSA’s profés dividends, the 2001
sale of the turbines GCH-3 and 5 decreasing pramtuctapacity by 40 MW, the intent to decapitaliz8FA in 2004 by
trying to transfer the 7 engines to the plants mmjuez and Karachipampa for the purposes of getlem to Rurelec
together with ESA or the intent to dismantle theR<A unit in 2010; Rejoinder on the Merits, 150. $esnscript (English),
Day 1, 2 April 2013, 157:5-157:9ranscript (English), Day 6, 9 April 2013, 1428:1420:19

4T First Witness Statement of Paz, 1164, 68, and 72.

8 Reply on the Merits, 1147-50. See Progress Repothe Combined Cycle Turbine Project, 26 March@(Exhibit C-
313. See Transcript (English), Day 1, 2 April 2018;19-58:25, 61:19-62:2.

49 Rejoinder on the Merits, 1151-92. As examples GSE’s disinvestment, Respondent refénser alia, to the following:
the sale of the GCH-3 and GCH-5 units (these weeentost efficient units, and their sale was notegirat installing more
efficient technology, since the money obtained wistributed as profits among shareholders, andJdmbacher engines
were installed five years later), the attempt tooee the KAR-1 unit (a decision which was reverggthe Board of EGSA
after the nationalisation), the sale of the pldathia Santa Cruz industrial complex (challenged RIPE representatives at the
Board of EGSA) or the sale of the engines of thanjuez plant to ESA (according to the Respondentthie purposes of
finally selling them to Rurelec). As examples of &8s difficult economic situation, the Respondeafers,inter alia, to the
liquidity issues acknowledged by the Claimants thelwes, the problems with payments to suppliees)abk of generation
of “robust” profits between 2005 and 2009, or thstribution of dividends higher than the profitme® 2006. Finally,
Bolivia denies the fact that EGSA received goothgat by rating agencies (deeming this an attemponduse the Tribunal),
and also denies that the rates at which EGSA ahtigin funds until 2009 reflected a healthy ecormoaindition.
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F. REGULATORY AMENDMENTS DURING THE 2007-2008”ERIOD

133.The Claimants assert that GAI invested in EGSAhmnlasis of the regulatory framework
developed since 1990 and the guarantees providedy Later, Rurelec decided to invest
(as further detailed below) in EGSA on the basishef existing regulatory framework and
the guarantees, as well as Bolivia’s purported cttmemt (in the 2006 Dignity Tariff

Agreement, renewed in 2010) to maintain the reguyadramework described abov.

134.Nonetheless, despite this purported commitmentivBBoproceeded as of 2007 to modify the
regulatory framework in respect of the method apensation and ultimately proceeded

with an unexpected total nationalisation of thetaret

135.The Respondent disagrees with the Claimants’ viBwstart, it denies that there was any
creeping expropriation which would have startedhwihe amendment to the regulatory
framework and finished with the nationalisation BESA> A creeping expropriation is
characterized byd' set of measures that, in isolation, do not héeedffect of expropriating
the investment, but do have that effect when tedgethef [Tribunal’'s Translation]. There
is no such thing in the present case: the Natisadin Decree did not constitute the final

step of a creeping expropriatioh.

136.According to the Respondent, the Dignity Tariff Agment did not contain a stabilization
clausé® and the first owners of GAIl had already envisagkd possibility of a
nationalisation, given that Power Inc., a compaalphging to the GPU Group, took out a
policy against expropriations with the Overseasvd®e Investment Corporation on 27
December 1998 In addition, the nationalisation was included ihe t 2006-2010
Government Program (in line with the nationalisatfwolicy developed by Evo Morales),
was openly discussed by the press, and was addriessegotiations between EGSA and the

Ministry of Hydrocarbons and Energy in early 20@8d not in 2008, nor lasting until April

%0 Statement of Claim, 119-15. See Transcript (Engl®ay 1, 2 April 2013, 63:13-64:16.

5! Statement of Claim, 779-15; Reply on the Merits, §ee Transcript (English), Day 1, 2 April 2013;7225:16, 63:3-
63:13, 64:17-64:23; Transcript (English), Day &@il 2013, 1359:21-1360:12.

52 Reply on the Merits, 2. See Transcript (Engli§igy 6, 9 April 2013, 1407:10-1408:7.
%3 Rejoinder on the Merits, 11130-132. See Trans(Epglish), Day 1, 2 April 2013, 187:14-187:21.
54 Statement of Defense, 11342-344, and 384-394jrRigioon the Merits, 11293-297.

% Statement of Defense, 143; Respondent’s PostdteBrief, 180. See Expropriation Insurance Agreerbgrand between
Power Inc. and OPIC, 27 December 1995 (Exlibit4).
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2010, as the Claimants alleged) in which, amongrothmatters, the possibility that the State

obtain a majority interest in EGSA was discused.

137.Lastly, the Respondent maintains that Bolivia made guarantee that it would not
nationalise the electricity sectbrand, in any event, the Claimants have not subechiiey

evidence of sucfhf
1. Modification of the Capacity Price Calculation

138.The first modification of the regulatory frameworkich allegedly affected the Claimants’

investment is that related to the capacity pricedmafter, PBP’).>

139.Initially, the calculation method was establishgdioth ROME 1995 and RPT 1995. The
starting point for the calculation of the capagitice was the FOB price of a new generation
unit, a turbine. Certain additional costs relatedts installation, connection, and entry into
operation were added to the FOB price. These auditicosts could not exceed 50% of the
equipment’s catalogue value. A “discount ratdaga de actualizaci@h established by the
Electricity Law was then used to convert this tatalestment cost for new equipment into a

monthly sum per kilowatt of installed capacity.

140.Subsequently, ROME 2001 and RPT 2001 introducednaber of modifications regarding

the PBP calculatiof. Such modifications were developed in Operating eRul

% Statement of Defens&8, and Section 2.2.1; Rejoinder on the Merit99Y1.06, 109-114. See 2006-20Rgrama de
Gobierno del Movimiento al Socialismo-InstrumentlitRo por la Soberania de los Pueblos (MAS-IPEBP6-2010
“Bolivia digna, soberana y productiva para viviretil published in 2005 (ExhibiR-52); El plan de gobierno mas
progresista propone: Nacionalizar por etapaBolpress, 11 November 2005 (Exhib#62); Letter of the Minister of
Hydrocarbons and Electricity to EGSA, 21 April 20@Xhibit R-59). See Transcript (English), Day 1, 2 April 201881-
158:3, 183:9-184:3.

57 Statement of Defens®169-81; Rejoinder on the Merits, 1115.

%8 The Claimants mention (at 1104 of the Statemer@laim) the existence of an e-mail sent by MarietBe Souviron,
Bolivian Ambassador in the United Kingdom, statithgit she was unaware of the possibility of the eppation of
Rurelec’s interest in EGSA. However, Respondengdhthat a copy of such e-mail was not submittethbyClaimants and
that, if it had been submitted, it would still besufficient evidence, since it would only proveddficer's unawareness of the
nationalisation plans. The Respondent explains MoviEarl has now changed his story: senior officgfrshe Ministry of
Foreign Affairs of the United Kingdom would havenéiomed that the Ambassador was unaware of theomaisation.
Nevertheless, this is not evidence of the purpodedfirmation and in any case, even if such exjstedvould only
demonstrate that a Bolivian diplomat in the Unikédgdom was not aware of the nationalisation. Sirfyl Mr Aliaga states
that he received guarantees from members of thedBd&ENDE at a barbecue, without giving any namresxplaining how
such guarantees would amount to commitments b@thie (Rejoinder on the Merits, 11116-117).

%9 Set forth in Article 49 e) of the Electricity Lawn accordance with RPT 1995 and RPT 2001, it findd as the unitary
cost of increasing the installed capacity. It iaanount to the Capacity Marginal Cost.

80 Article 15 of the RPT 1995. In addition, once theestment cost has been determined one shouleéguido carry out a
number of operations detailed in the above mendander until de PBP is reached. See Transcripgl{&r) Day 1, 2 April
2013, 46:19-46:21.

51 For a further explanation on the modificationsddticed, consult Memorial on Jurisdiction, 1258.
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No. 19/2001, issued by the CNDC (Resolution appmtobg the SSDE No. 121/2001).
Nevertheless, the most relevant aspect to bear imd nn these proceedings is the
introduction by means of this Operating Rule oeavricomplementary equipment” category
to be considered in the calculation of the TotastCaf the Investment (neither of ROME
2001 nor in RPT 2001 having made any provisioneffog). This new category entailed a
20% increase on the FOB priteadded prior to the application of the 50% factentioned
above® This implied that the investment cost could reapto 180% of a certain turbine’s
FOB price®

141.Following subsequent modifications to OperatingeRNb. 19/200%> on 8 February 2007,
the CNDC issued Operating Rule No. 19/2007 (Remolutapproved by the SSDE
No. 040) by which the 20% “complementary equipmédrgad was eliminated from the PBP

calculation®

142.According to the Claimants, this measure resulted 1L7% decrease in capacity prices and
had a considerable impact on EGSA’s cash flows. CThemants also allege that the
Resolution failed to comply with procedural requients set forth in the la%.However,
according to the Respondent, the creation of tlhenfdementary equipment” head was due
to certain specific circumstanc®sThe Respondent thus proceeded with its eliminatiore
these specific circumstances had ceased to exisinaaccordance with a study performed
by the consulting firm Bates White, since there wadonger any economic justification to
add a further 20% “complementary equipment” amdarthe turbine’s FOB price prior to
adding the 50% for additional costs.

143.0n 22 March 2007, EGSA commenced an administrafweceeding before the
Superintendency of Electricity against the abovdimaed measure. On 10 May 2007, the
motion was denied in Resolution SSDE No. 54/200i.32 May 2007, EGSA filed an

appeal of this decision before tHgistema de Regulacion Sectori@iiereinafter, the

62 Operating Rule No. 19/2001, Rule 7; StatementlainG 190; Memorial on Jurisdiction, 1259.

53 Statement of Claim, 190.

54 Memorial on Jurisdiction, §259.

5 Memorial on Jurisdictiorf262.

56 Statement of Claim, 191; Memorial on Jurisdictifa70. See Transcript (English), Day 1, 2 April 2084:23-64:25.

57 Statement of Claim, 191; Reply on the Merits, fC&jmants’ Post-Hearing Brief, 1117; Compass LereReport, 1134-
38 and 126-136; Witness Statement of Aliaga, 13®né&¥s Statement of Andrade, 1145-50. See TrahgEmglish), Day 1,
2 April 2013, 65:8-65:25.

58 Memorial on Jurisdiction, §259.

8 Memorial on Jurisdictionf1259-268. See Report prepared by Bates White d4i@d 18 January 2007 on Revision of
Operating Rule N° 19 (ExhibiR-34).



RL-160
PCA Case No. 2011-17
Award
Page 40 of 208

“SIRESE’). This motion was again denied in Resolution N612. Consequently, on 3
April 2008, EGSA filed an action before the Supre@wurt of Bolivia. In parallel, EGSA

also commenced a proceeding regarding the allegexegural defects of Resolution SSDE
No. 040, which had been implemented by ResolutiNiDC 209/2007. Both proceedings are

still pending’®
2. Moaodification of the Spot Price Calculation

144.The second modification having allegedly affecteel €laimants’ investment is that relating
to spot prices. Initially, ROME 1995 and RPT 19%ablished the price to be paid to
generators for power dispatched in the spot mdtkehe CNDC determined the spot price
by calculating the total remuneration for each gfamsing the integral of the power injected
into the Main Interconnection System over an hourise, multiplied by the Short Term
Marginal Cost of Powef’ The Marginal Cost was in turn established by thstIMarginal

Generation Unif?

145.Following the signature in 1999 of the licenseshatizing EGSA to carry out power
generation activities for a 30-year term, the CNB@bpted Operating Rule No. 3/1999
(Resolution approved by SSDE No. 266/1999), whistaldished that all thermal units
required to cover power demand during peak hounsidcbe deemed the Marginal
Generation Unif> Afterwards, with the enactment of ROME 2001 andrR®01, the spot
price calculation method was adjusted, settingifarhew definition of Marginal Cost which

excluded Forced Generation Units, i.e. those wHiahtechnical reasons, were required to

0 Statement of Claim, 1192-94; Memorial on Jurisditt272; Reply on the Merits, 75; Claimants’ tRésaring Brief,
11120. See Transcript (English), Day 1, 2 April 2083:8-65:25.

" Article 63, ROME 1995; Article 2, RPT 1995. Pumsugo RPT 1995, the spot market is defined as filaeket of short
term electricity purchase and sale transactiorishawing been contemplated in the supply agreenients

2 According to the Claimants (at 1190 of the Statenué Claim), such payments were uniform for alhgeting units,
whereas the Respondent asserts (at 1228 of the hétmio Jurisdiction) that such uniformity did reotist.

3 Article 63, ROME 1995. Pursuant to Article 1 of RE& 1995, the Marginal Cost is defined as “the ¢as} to supply one
additional kilowatt-hour (kWh) of power, at a céntéevel of power demand and considering the geaimgrand transmission
park to be fixed [...]" [Tribunal's Translation].

7 Statement of Claim, 145; Memorial on Jurisdictif@18. Pursuant to Article 1 of ROME 1995, the Migay Generation
Unit is meant to be “the last generation unit cépaid meeting a demand increase, dispatched bZMNieC in accordance
with the procedures set forth in this Regulatiof¥ithunal’'s Translation. See Transcript (Englishiyl, 2 April 2013, 42:2-
42:3.

S Operating Rule No. 3/1999, paragraph 4.
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dispatch in a specific geographic area despiterdiheer-cost sources of power supply
within the SIN’®

146.Following an additional modification made in 2008Q@perating Rule No. 3/1999jn June
2008, the Bolivian Government amended OperatingeRNd. 3 again in Supreme Decree
No. 29599, which was subsequently adopted by R&splapproved by the SSDE No.
283/2008. This new amendment excluded liquid fueitsu(such as diesel units) from

consideration as potential Marginal Generating Uhit

147.According to the Claimants, this change causediact®n in the profit margin of the most
efficient companies (such as EGSAHowever, from the Respondent’s point of view, the
main objective of the change (adopted in consoltasind with the agreement of electricity
sector companies themselfsvas to optimize the pricing system in accordanité the
principle of supply efficiency (Article 3 of the &dtricity Law) and to further environmental

policy goals™

148.According to the Respondent, such a change wassage(as stated by the regulators of the
electricity market) in order to put an end to tleeyerse effect produced by the least efficient
units, which distorted the spot price of electyicéind produced a windfall profit for all
electricity producers to the detriment of consuméree above change thus created an

incentive for generation companies to replace @isotliesel generators and install new

units &

8 Article 1, ROME 2001. In this sense, the concdpForced Generation Unit” is introduced, such lgeimderstood as the
“unit resulting from the generation in a mandatagy due to minimum performance requirements in raa,adisplacing
lower cost generation in the system” [Tribunal’ afslation].

" Memorial on Jurisdiction, 1226-227.

8 |n this sense, there is disagreement betweendh@® The Claimants consider in their Statemérilaim, 1191, that
until 2008 all thermal units were candidates fdeston as the Marginal Generation Unit, a factt isadenied by the
Respondent in its Memorial on Jurisdiction, 1228] & its Rejoinder on the Merits, 1271, due to dfeve mentioned
modifications. See Transcript (English), Day 1, iA2013, 66:2-66:23.

 Statement of Claim, 196; Reply on the Merits, ClEgimants’ Post-Hearing Brief, 1109; Witness Staist of Aliaga,
1137; Witness Statement of Andrade, 1155-56; Sedditbss Statement of Andrade, 123. See Transé&imilish), Day 1, 2
April 2013, 66:24-68:5.

80 Statement of Defense, 1329; Second Witness Statesh@uispe, 113. Nevertheless, the Claimantgalie their Reply,
11184-87, that such assertion is misleading. Mr Addrcontested when such modification was proposddansequently,
EGSA cannot be understood to have approved itSeeend Witness Statement of Andrade, 137, and kSraftSession No.
236 of the CNDC dated 30 June 2008 (Exhibi87). The Respondent considered that it acceptedibath Statement of
Defense, 1329, as well as in its Rejoinder on therits] 1291, that Mr Andrade voted against such ification.
Nevertheless, that is not the relevant issue, lwatt the CNDC is a self-regulatory authority thabptd rules by simple
majority.

81 Rejoinder on the Merits, 1273.
82 Memorial on Jurisdiction, §9230-236; Statemerefense, 11316-323; Rejoinder on the Merits, 1274
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149.As stated by the Claimants, the inefficient unitsshich Bolivia refer®’ were inherited by
EGSA and subsequently put on sale in 2004 through, Bbut EGSA was prevented from
concluding such sale at the last minute. In anye,cise Claimants assert that, given the
creation in 2003 of the stabilization fund for etemty prices, consumers were not
prejudiced by the regulatory framework that wasplace prior to the introduction of
Resolution No. 288! Moreover, it is also not true that the pre-exigtiagulatory framework

created incentives for the use of inefficient gatien units, but quite the contralfy.

150.Nevertheless, the Respondent insists that the @t#Brare wrong. Even if the stabilization
fund was aimed at preventing excessive variationslectricity prices for consumers, the
purpose of the spot price modification was veryfeddnt. It sought to prevent price
distortion by excluding certain units from the cdétion of marginal costs because they
were excessively inefficient. In addition, many @thcountries have adopted similar

measures, which show that this measure is reasafiabl
3. Nationalisation of EGSA by Bolivia

151.According to the Claimants’ version of events, oMay 2010, at about 6:00am, Bolivian
military personnel appeared suddenly and withoutnimg and forced their way into
EGSA's officess’ A banner was put up with the messaghACIONALIZADO
(“NATIONALISED”) and another one with the acronyrhEBNDE. In addition, on that same
day, President Evo Morales issued Supreme Decree ON®3 (hereinafter, the
“Nationalisation Decreé), ordering the nationalisation of the 100% of GAshareholding
in EGSA and transferring these shares to ENDE.

152.Nevertheless, the Respondent maintains that thenadisation was foreseeable antiwas

performed in a peaceful and orderly marinend military personnel was only used in order

83 Statement of Defense, 1305.

84 Reply on the Merits, 1178-83; Second Witness Bt of Andrade, 33. Regarding the stabilizatibriadffs, the
Claimants hold that such fund did not affect thetgpice level received by electricity generatessBmlivia suggests, and
likewise, it is also erroneous that EGSA has imdtfiy accumulated funds in the Stabilization Fund.

8 Reply on the Merits, 179; Second Witness Statewfefsindrade, 135.
8 Rejoinder on the Merits, 11279-280. See Trans(Epglish), Day 1, Tuesday, 2 April 2013, 253:1 556

87 Statement of Claim, 15; Reply on the Merits, §965Claimants’ Post-Hearing Brieg, 13; First WiseStatement of
Earl, 1158-59. The Claimants insist that there na<ertainty whatsoever to believe that exprommativas going to be
imminent. In any event, when Evo Morales was etteted the platform for the nationalisation of hydidons sector was
concocted, there were no signals in 2005 that léetrizity sector could be subjected to the ststette control. Not until the
end did the Claimants realize that EGSA was gainet expropriated. In this regard, see First Wirgstement of Earl,
140; Second Witness Statement of Earl, 138, andad®;Second Witness Statement of Aliaga, 153-8@. Banscript

(English), Day 1, 2 April 2013, 21:22-22:22.

88 Statement of Claim, 115, and 98; Reply on theit8€f93; Claimants’ Post-Hearing Brief, {32.
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to “guarantee the peaceful transfer of the companyigrob and avoid thefts during the
transition of materials or information that wouldgvent EGSA from continuing operations

[Tribunal’s Translation]. In short, it was a nornpabcedurd?

153.Following the facts described above, EGSA’s sesimff was called to a meeting, and
ENDE proceeded, in accordance with Article 3 of Netionalisation Decre®, with the
appointment of a new financial manager and legalsad, which office was entrusted to

Mr Jerges Mercado.

154 .Pursuant to the provisions set forth in Articlel(bf the Nationalisation Decree, ENDE
was to pay for the expropriation of GAl. Such comgrgtion was to be determined through a
valuation process (carried out by an entity setebiethe Government) lasting a maximum
of 120 days, after which payment was to be ntadedditionally, Articles 2(V) and 5
provided that liabilities incurred by EGSA (incladi financial, tax, environmental liabilities,

etc.) would be deducted from the amount of comp@rsto be established.

155.Between July 2010 and March 2011, the Claimantgeraskat four meetings were held
between Rurelec and certain Government represesgatincluding the Minister of
Hydrocarbons and Energy, the Vice Minister of Hiety, the Attorney General, and
ENDE’s General Manager, amongst others—in orderytéo reach an agreement and have
the Bolivian authorities make an offer of compeimgatfor the expropriation. Nevertheless,
according to the Claimants, in only one of the nmggst (held on 8 November 2010) the
Claimants were informed of EGSA’s purported negatralue (an assertion which was not

repeated in subsequent meetings). In the end,feoaffcompensation was matfe.

156.In response to the Claimants’ assertions, the Relpa insists that Bolivia followed the
procedure legally set forth for the fixing of famompensation due to the Claimants. In this
vein, it retained an independent consulting firmJihy 2010 to perform the statutory audit
(which was eventually prepared by PROFIN Consuit@e\. within the 120-day deadlirié)

8 Statement of Defense, 185-86, and 89; First witristatement of Paz, 182; Rejoinder on the MeH&19-120. See
Transcript (English), Day 1, 2 April 2013, 184:28519; Day 6, 9 April 2013, 1412:20-1412:23, 14168-6:4, 1416:12-
1416:13, 1431:19-1432:2.

% See Nationalisation Decree (Exhibi3).
9! Statement of Claim, 103; Statement of Defens@] J3ee Transcript (English), Day 1, 2 April 20184:17-184:23.

92 Statement of Claim, 1103; Reply on the Merits,. @& Claimants hold that they did not take pathavaluation process
and the results thereof were never disclosed. &aes@ript (English), Day 6, 9 April 2013, 1329:42921.

% Statement of ClaimY9106-110; Witness Statement of Aliaga, 1156-58n&¥s Statement of Earl, {161-62; Witness
Statement of Andrade, 764.

9 Statement of Defense, 195-101. Semfin valora acciones de Elféd_os Tiempos, 13 August 2010 (Exhilstt81). See
Transcript (English), Day 1, 2 April 2013, 185:18€16; Transcript (English), Day 6, 9 April 2013,0185-1801:24.
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and held five (and not four) meetings for the deieation of fair compensatioR. The
problem was that EGSA had a negative value andviBolherefore had no obligation

whatsoever to provide compensation.

157.The Claimants assert that EGSA’s profits amounved$D 5.8 million in 2010, as stated in
the financial statements which were approved byBbard of Directors in March 2011
following a positive assessment by PriceWaterhouosp€rs.’ Despite such approval, on 20
April 2011, Nelson Caballero, head of ENDE, regegést new audit of EGSA’s Financial
Statements for 2010. According to the Claimants, tiew audit sought to reduce EGSA’s
profits and thereby indirectly reduce the amounta@mpensation that the Claimants would
receive for the expropriation. The second audiectéd a loss of USD 2.3 millici.The
Respondent does not deny that this second auditplaee, but it insists that it was totally
unrelated to the nationalisation, and that it dad have the objective that the Claimants
allege it had?

158.Following EGSA’s nationalisation, Energais requdstbe release of the Worthington
engines so that they could be shipped to its feslilocated in Argentina. However,
according to the Claimants, such request was desiieck EGSA'’s Board of Director and its
General Manager considered that those assets $adeén nationalised pursuant to Decree
No. 0493 and thus belonged to the Bolivian St&te.

159.Given the above, Energais and Rurelec’s lawyers &@mnous letters to the Government
requesting the return of the engines, since theysidered that they could not have been
included within the Nationalisation Decree giventthitle thereto had been transferred to
Energais in 2004

% Statement of Defens®§104. See ExhibR-78.
% See Transcript (English), Day 1, 2 April 2013, 73284:9, 186:10-186:17.

9 Statement of Defensef[f114-115; Claimants’ Post-Hearing Briefs, 7155-58e EGSA’'s 2010 Audited Financial
Statements, 25 March 2011 (Exhi6209).

% Statement of Defensé[114-115. SeeProyecto Ciclo Combinado ‘Enredado’ en la SituaciGontable de EGSA
Reporte Energia No. 59ated 16-30 June 2011 (Exhikit194); Witness Statement of Lanza, 1154-55; WitnesteSent
of Blanco, 7143-44.

% Statement of Defens§106; Bejarano’s Second Statement, 19; Rejoinuéne Merits, 11121-128.
190 statement of Claim, 11111-112. See Transcriptl{ngDay 1, 2 April 2013, 70:5-70:11.

101 statement of Claim, §113. See Freshfields’ notéheoAttorney GeneralPfocurador General del Estajiodated 25
October 2011 (ExhibitC-199); Freshfields’ note to the Attorney Gener&@rdcurador General del Estajlodated 29
November 2011 (Exhibi€-201).
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160.The Respondent acknowledged during the arbitratqedings that Bolivia had never
expropriated the engines and offered to return therthe Claimant8’ This offer was
subsequently accepted by the Claimants during #erifg. This claim was therefore
withdrawn by the Claimants from the present arbirg™ as has also been confirmed by

the Responderit?

102 Rejoinder on the Merits, 11416-422. See EGSAteréb Energais dated 26 February 2013 (ExIRbii67).
193 gee Transcript (English), Day 1, 2 April 2013,18971:1.
194 Respondent’s Post-Hearing Brief, 1172. See Tripigéinglish), Day 1, 2 April 2013, 256:16-257:1.
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CHAPTER IV — APPLICABLE PROVISIONS

161.The dispute at issue this arbitration is basedhenalleged violation by Bolivia of certain
provisions of the US-Bolivia BIT and the UK-BoliviBaT.

A. US-BoLivia BIT
162.The relevant provisions of the BIT are reproduceld\w in both authentic versions:

ARTICULO | ARTICLE |

A efectos del presente Tratado sEor the purposes of this Treaty,

entiende:
(a) Por “sociedad”, cualquier entidad (a) “company” means any entity
constituida conforme a la legislacionconstituted or  organized  under

pertinente, persiga o no fines de lucro gpplicable law, whether or not for profit,
sea de propiedad o control privado cand whether privately or governmentally
estatal, lo cual comprende lasowned or controlled, and includes a
sociedades anodnimas, los fideicomisosprporation, trust, partnership, sole
las sociedades colectivas, las empresgsoprietorship, branch, joint venture,
individuales, las sucursales, lasassociation, or other organization;
empresas de riesgo compartido, las

asociaciones u otras empresas.

(b) Por “sociedad de una Parte”, una(b) “company of a Party” means a
sociedad constituida u organizadacompany constituted or organized under
conforme a la legislacion de esa Parte. the laws of that Party;

(c) Por “nacional” de una Parte, una (c) “national” of a Party means a
persona fisica que sea nacional de eszatural person who is a national of that
Parte conforme a su legislacionParty under its applicable law;
pertinente.

(d) Por “inversion” de un nacional o (d) ‘“investment” of a national or
sociedad, cualquier tipo de inversibrcompany means every kind of investment
gque posea o controle directa oowned or controlled directly or
indirectamente ese nacional o sociedadidirectly by that national or company,
lo que comprende las inversiones quand includes investment consisting or
adopten las siguientes formas daking the form of:

consistan en ellas:

(i) las sociedades;

(ii) las acciones u otras formas de
participacién en el capital de una
sociedad, y los bonos, las
obligaciones y otras formas de
intereses sobre las deudas de una
sociedad;

(i) a company;

(i) shares, stock, and other forms
of equity participation, and bonds,

debentures, and other forms of debt
interests, in a company;



(i) los derechos contractuales,
como los contratos llave en mano o
de construccion o gerencia, los
contratos de producciéon o de
participacion en los ingresos, las
concesiones u otros contratos
parecidos;

(iv) la propiedad tangible,

comprendidos los bienes raices, y
la propiedad intangible,

comprendidos los derechos, como
los arriendos, las hipotecas, los
privilegios de acreedor y las

prendas;

(v) la propiedad intelectual, que

comprende: los derechos de autor y
derechos conexos, las patentes, los
derechos en las variedades de
vegetales, los disefios industriales,
los derechos en el disefio de
estampados de semiconductores,
los secretos comerciales,

comprendidos las conocimientos
técnicos y la informacién comercial

reservada, las marcas de fabrica y

servicio, y los nombres
comerciales, y

(vi) Los derechos conferidos
conforme a la ley, como las

licencias y los permisos;

(La lista de los puntos (i) al (vi)
indicada arriba es ilustrativa y no
exhaustiva.)

Por “inversiéon abarcada”,

(€)

la (e)
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(iif) contractual rights, such as
under turnkey, construction or
management contracts, production
or revenue-sharing contracts,
concessions, or other similar
contracts;

(iv) tangible property, including

real property; and intangible
property, including rights, such as
leases, mortgages, liens and
pledges;

(v) intellectual property, including:
copyrights and related rights,
patents, rights in plant varieties,
industrial  designs, rights in
semiconductor layout designs,
trade secrets, including know-how
and confidential business
information, trade and service
marks, and trade names; and

(vi) rights conferred pursuant to
law, such as licenses and permits;

(The list of items in (i) through (vi)

above is illustrative and not
exhaustive.)
“covered investment” means an

inversién de un nacional o sociedad dévestment of a national or company of a
una Parte en el territorio de la otra Party in the territory of the other Party;

Parte;

(H Por “empresa estatal”, la sociedad (f) “state enterprise” means a company
gue sea propiedad de una Parte o quawned, or controlled through ownership

esa Parte controle por
participacion en el capital;

medio denterests, by a Party;

(g) Por “autorizacién de inversion”, la (g) “investment authorization” means an
autorizacién concedida por la autoridadauthorization granted by the foreign
de una Parte en materia de inversionemvestment authority of a Party to a
extranjeras a una inversion abarcada @overed investment or a national or
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a un nacional o sociedad de la otracompany of the other Party;
Parte;

(h) Por “acuerdo de inversion”, el (h) “investment agreement” means a
acuerdo por escrito entre laswritten agreement between the national
autoridades nacionales de una Parte wuthorities of a Party and a covered
una inversion abarcada o un nacional anvestment or a national or company of

sociedad de la otra Parte, the other Party that
(i) por el que se conceden (i) grants rights with respect to
derechos con respecto a recursos natural resources or other assets
naturales u otros bienes que controlled by the national
controlen las autoridades authorities and

nacionales, y

(i) del que dependen la inversion, (i) the investment, national or
el nacional o la sociedad para company relies upon in
fundar o adquirir una inversion establishing or acquiring a
abarcada. covered investment;

(i) Por “Convenio del CIADI", el (i) “ICSID Convention” means the
Convenio sobre Arreglo de DiferenciagConvention on the Settlement of
Relativas a Inversiones entre Estados ipvestment Disputes between States and
Nacionales de Otros Estados, hecho édationals of Other States, done at
Washington el 18 de marzo de 1965; Washington, March 18, 1965;

() Por “Centro”, el Centro (j) “Centre” means the International
Internacional de Arreglo de DiferenciasCentre for Settlement of Investment
Relativas a Inversiones, fundado por eDisputes Established by the ICSID
Convenio del CIADI; y Convention; and

(k) Por “Normas de Arbitraje de la (k) “UNCITRAL Arbitration Rules”
CNUDMI", las normas de arbitraje de la means the arbitration rules of the United
Comision de las Naciones Unidas para élations Commission on International
Derecho Mercantil Internacional. Trade Law.

ARTICULO I ARTICLE Il

1. Con respecto a la fundacién, lal. With respect to the establishment,
adquisicion, la expansion, la direcciénacquisition, expansion, management,
la explotacion, el funcionamiento y laconduct, operation and sale or other
venta u otra enajenacion de ladisposition of covered investments, each
inversiones abarcadas, cada Partdarty shall accord treatment no less
otorgar4 un trato no menos favorablegavorable than that it accords, in like
gue el que otorga, en situacionesituations, to investments in its territory
equivalentes, a las inversiones en sof its own nationals or companies
territorio de sus propios nacionales o(hereinafter “national treatment”) or to
sociedades (en adelante, “tratoinvestments in its territory of nationals
nacional”) o a las inversiones en suor companies of a third country
territorio de los nacionales o las(hereinafter “most favored nation
sociedades de terceros paises (emeatment”), whichever is most favorable
adelante, “trato de la nacion mas(hereinafter “national and most favored
favorecida”), cualquiera que sea el masation treatment”). Each Party shall
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favorable (en adelante” trato nacional ensure that its state enterprises, in

y de la nacién més favorecida”). Cadaprovision of their goods or services,
Parte garantizard que sus empresaaccord national and most favored nation
estatales, en el suministro de sus bienéi®atment to covered investments.

0 servicios, otorguen el trato nacional y

de la nacibn mas favorecida a las

inversiones abarcadas.

2. (a) Cada Parte podra adoptar 02. (a) A Party may adopt or maintain
mantener excepciones a las obligacionesxceptions to the obligations of
contraidas conforme al anterior parrafoparagraph 1 in the sectors or with
1 en las materias 0 en los sectoremespect to the matters specified in the
especificados en el Anexo al present&nnex to this Treaty. In adopting such an
Tratado. Al adoptar dichas excepcionesxception, a Party may not require the
una Parte no podra exigir ladivestment, in whole or in part, of
desinversion total o parcial de lascovered investments existing at the time
inversiones abarcadas que existan en #ie exception becomes effective. (b) The
momento de la entrada en vigor de cadabligations of paragraph 1 do not apply
excepcion. (b) Las obligacioneso procedures provided in multilateral
contraidas conforme al parrafo 1 no seagreements concluded under the
aplicaran a los procedimientos previstosuspices of the World Intellectual
en los acuerdos multilateralesProperty Organization relating to the
concertados bajo los auspicios de lacquisition or maintenance of
Organizacion Mundial de la Propiedadintellectual property rights.

Intelectual, relativos a la adquisicion o

conservacion de los derechos de

propiedad intelectual.

3. (&) En todo momento, cada Part&. (a) Each Party shall at all times
otorgard a las inversiones abarcadas umccord to covered investments fair and
trato justo y equitativo y una proteccionequitable treatment and full protection
y seguridad plenas, y en ningun caso leand security, and shall in no case accord
otorgard un trato menos favorable qudreatment less favorable than that
el que exige el derecho internacionalrequired by international law. (b)
(b) Ninguna de las Partes menoscabarBleither Party shall in any way impair by
en modo alguno, mediante la adopciénnreasonable and discriminatory
de medidas irrazonables ymeasures the management, conduct,
discriminatorias, la direccion, la operation, and sale or other disposition
explotacion, el funcionamiento o laof covered investments.

venta u otra enajenacion de las

inversiones abarcadas.

4. Cada Parte proporcionard medios4. Each Party shall provide effective
eficaces de hacer wvaler lasmeans of asserting claims and enforcing
reivindicaciones y hacer cumplir losrights with respect to covered
derechos con respecto a las inversiongsvestments.

abarcadas.

5. Cada Parte se encargara de que sb. Each Party shall ensure that its laws,
ordenamiento juridico y sus practicas yegulations, administrative practices and
procedimientos  administrativos  deprocedures of general application, and
carcter general, asi como susadjudicatory decisions, that pertain to or
decisiones judiciales, cuando se refieraaffect covered investments are promptly
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a las inversiones abarcadas o lapublished or otherwise made publicly
afecten, se publiguen o pongan available.
disposicion del publico con prontitud.

ARTICULO Il ARTICLE IlI

1. Ninguna de las Partes expropiara niL. Neither Party shall expropriate or
nacionalizara directamente unanationalize a covered investment either
inversibn abarcada, ni lo haradirectly or indirectly through measures
indirectamente por la aplicacibn detantamount to  expropriation  or
medidas equivalentes a la expropiacionationalization (“expropriation”) except
0 nacionalizacion (“expropiacion”), for a public purpose; in a non-
salvo con fines de interés publico, simliscriminatory manner; upon payment of
discriminacién, contra el pago de ungprompt, adequate and effective
indemnizacion pronta, adecuada Yyompensation; and in accordance with
efectiva, y de conformidad con el debiddue process of law and the general
procedimiento legal y los principiosprinciples of treatment provided for in
generales de trato previstos en ehrticle Il, paragraph 3.

péarrafo 3 del Articulo Il.

2. La indemnizacion se pagara sir2. Compensation shall be paid without
demora, equivaldra al valor justo en eldelay; be equivalent to the fair market
mercado de la inversion expropiadavalue of the expropriated investment
inmediatamente antes de que se tomanmmediately before the expropriatory
la accion expropiatoria (“la fecha de action was taken (“the date of
expropiacion”) 'y sera enteramenteexpropriation”); and be fully realizable
realizable y libremente transferible. Eland freely transferable. The fair market
valor justo en el mercado no quedar&alue shall not reflect any change in
afectado por ningin cambio de valowalue occurring because the
cuando la accién expropiatoria llegue aexpropriatory action had become known
conocerse antes de la fecha dbefore the date of expropriation.
expropiacion.

3. En caso de que el valor justo en . If the fair market value is denominated
mercado se exprese en una moneda a freely usable currency, the
libremente utilizable, la indemnizacioncompensation paid shall be no less than
pagadera no serd inferior al valor justothe fair market value on the date of
en el mercado en la fecha dexpropriation, plus interest at a
expropiacion, mas los interesescommercially reasonable rate for that
devengados desde la fecha deurrency, accrued from the date of
expropiacion hasta la fecha de pago, axpropriation until the date of payment.
una tasa comercialmente justificada

para esa moneda.

4. En caso de que el valor justo en él. If the fair market value is denominated
mercado se exprese en una moneda girea currency that is not freely usable,
no sea libremente utilizable, lathe compensation paid--converted into
indemnizacion pagadera (convertida ethe currency of payment at the market
la moneda de pago al cambio que rijaate of exchange prevailing on the date
en el mercado en la fecha de pago) nof payment--shall be no less than: (a) the
sera inferior a: (a) El valor justo en elfair market value on the date of
mercado en la fecha de expropiaciorexpropriation, converted into a freely
convertido en una moneda librementesable currency at the market rate of
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utilizable al cambio que rija en elexchange prevailing on that date, plus
mercado en esa fecha, mas (b) Lob) interest, at a commercially
intereses a una tasa comercialmenteeasonable rate for that freely usable
justificada para dicha monedacurrency, accrued from the date of
libremente utilizable, devengados desdexpropriation until the date of payment.

la fecha de expropiacion hasta la fecha

de pago.

ARTICULO IX ARTICLE IX

1. A efectos del presente Tratado, pat. For purposes of this Treaty, an
diferencia relativa a inversiones senvestment dispute is a dispute between a
entiende una diferencia entre una Parte Rarty and a national or company of the
un nacional o sociedad de la otra Partether Party arising out of or relating to
gque surja de una autorizacion dean investment authorization, an
inversion, acuerdo de inversion anvestment agreement or an alleged
supuesta infraccién de cualquier derechbreach of any right conferred, created or
conferido, generado o reconocido por efecognized by this Treaty with respect to
presente Tratado con respecto a una covered investment.

inversion abarcada, o que se relacione

con dicha autorizacion, acuerdo o

infraccion.

2. El nacional o la sociedad que se&. A national or company that is a party
parte en una diferencia relativa ato an investment dispute may submit the
inversiones podra someterla para sulispute for resolution under one of the
resolucion a uno u otro de losfollowing alternatives:

procedimientos siguientes:

(& A los tribunales judiciales o(a) to the courts or administrative
administrativos de la Parte que sedribunals of the Party that is a party to
parte en la diferencia, o the dispute; or

(b) Conforme a cualquier procedimientgb) in accordance with any applicable,
previamente  acordado para lapreviously agreed dispute-settlement
resolucion de diferencias, o procedures; or

(c) Conforme a los términos del parrafqc) in accordance with the terms of
3. paragraph 3.

3. (a) Siempre y cuando el nacional o I8. (a) Provided that the national or
sociedad en cuestion no haya sometidmmpany concerned has not submitted
la diferencia para su resolucion segun ghe dispute for resolution under
inciso a) o el b) del péarrafo 2, y hayarparagraph 2 (a) or (b), and that three
transcurrido tres meses a partir de lamonths have elapsed from the date on
fecha en que surgio la diferencia, dichavhich the dispute arose, the national or
nacional o sociedad podra someter l@ompany concerned may submit the
diferencia para su resoluciéon mediantalispute for settlement by binding
el arbitraje vinculante: arbitration:

(i) Al Centro, si éste esté disponible, (i) to the Centre, if the Centre is
0 available; or
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(i) De no estar disponible el Centro, (ii) to the Additional Facility of the
al Mecanismo Complementario del Centre, if the Centre is not available;
Centro, 0 or

(i) Conforme a las Normas de (i) in accordance with the
Arbitraje del CNUDMI, o UNCITRAL Arbitration Rules; or

(iv) Si convienen en ello las dos (iv) if agreed by both parties to the
partes en la diferencia, a cualquier dispute, to any other arbitration
otra institucion de arbitraje o  institution or in accordance with any
conforme a cualesquiera otras other arbitration rules.

normas de arbitraje.

(b) Un nacional o una sociedad, aunquéb) A  national or company,

haya sometido la diferencia al arbitrajenotwithstanding that it may have
vinculante conforme al inciso (a) de estsubmitted a dispute to binding
parrafo, podra pedir el desagravioarbitration under paragraph 3 (a), may
provisional por mandato, que noseek interim injunctive relief, not
signifique el pago de dafos y perjuiciosnvolving the payment of damages,
a los tribunales judiciales o before the judicial or administrative

administrativos de la Parte que sedribunals of the Party that is a party to
parte en la diferencia, antes de que sihe dispute, prior to the institution of the
entable el procedimiento de arbitraje carbitral proceeding or during the

durante su transcurso, a fin deproceeding, for the preservation of its
conservar sus derechos e intereses.  rights and interests.

4. Cada Parte consiente por el presenté. Each Party hereby consents to the
en someter la resolucién de cualquiesubmission of any investment dispute for
diferencia relativa a inversiones para sisettlement by binding arbitration in
resolucion al arbitraje vinculante, segunaccordance with the choice of the
la opcién del nacional o sociedadnational or company under paragraph 3
conforme a las clausulas i, i y iii, inciso(a)(i), (i), and (iii) or the mutual

a del parrafo 3, o segun el acuerdagreement of both parties to the dispute
mutuo entre las dos partes en lainder paragraph 3 (a)(iv). This consent
diferencia conforme a la clausula iv deland the submission of the dispute by a
mismo inciso y parrafo. Estenational or company under paragraph 3
consentimiento, y el sometimiento de Ig) shall satisfy the requirement of:
diferencia por un nacional o sociedad

segun el inciso a del parrafo 3, reunira

los requisitos de:

(&) El Capitulo Il del Convenio del(a) Chapter Il of the ICSID Convention
CIADI (Competencia del Centro) y las(Jurisdiction of the Centre) and the
Normas del Mecanismo Complementariddditional Facility Rules for written

acerca del consentimiento por escrito deonsent of the parties to the dispute; and
las partes en la diferencia, y

(b) El Articulo Il de la Convencion de(b) Article Il of the United Nations
las Naciones Unidas sobre elConvention on the Recognition and
Reconocimiento y la Ejecucién de lagnforcement of Foreign Arbitral
Sentencias  Arbitrales Extranjeras Awards, done at New York, June 10,
hecha en Nueva York el 10 de junio d&958, for an “agreement in writing.”
1958, acerca del “acuerdo por escrito”.
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5. Los arbitrajes segun las clausulas (ii)p. Any arbitration under paragraph 3
(i) o (iv), inciso a del parrafo 3, (a)(ii), (iii) or (iv) shall be held in a state
tendran lugar en un Estado que sethat is a party to the United Nations
Parte en la Convencion de las Nacione€onvention on the Recognition and
Unidas sobre el Reconocimiento y l&nforcement of Foreign Arbitral Awards,
Ejecucién de las Sentencias Arbitralesione at New York, June 10, 1958.
Extranjeras, hecha en Nueva York el 10

de junio de 1958.

6. Las sentencias arbitrales6. Any arbitral award rendered pursuant
pronunciadas conforme al presentéo this Article shall be final and binding
Articulo seran definitivas y vinculanteson the parties to the dispute. Each Party
para las partes en la diferencia. Cadashall carry out without delay the
Parte cumplirdA sin  demora lasprovisions of any such award and
disposiciones de dichas sentencias provide in its territory for the
tomara en su territorio las medidas dekenforcement of such award.

caso para la ejecucion de las mismas.

7. En las actuaciones que atafien a laé. In any proceeding involving an

diferencias relativas a inversionesjnvestment dispute, a Party shall not
ninguna Parte sostendra como defensassert, as a defense, counterclaim, right
reconvencion, derecho de indemnizaciéof set-off or for any other reason, that
ni por ninguna otra razén el hecho dendemnification or other compensation

gue se haya recibido o vaya a recibirséor all or part of the alleged damages

indemnizacibn u otra compensaciémas been received or will be received
total o parcial por los supuestos dafiospursuant to an insurance or guarantee
en virtud de un contrato de seguro @ontract.

garantia.

8. A efectos del inciso b, parrafo 2 de8. For purposes of Article 25 (2) (b) of
Articulo 25 del Convenio del CIADI ythe ICSID Convention and this Article, a
del presente Articulo, la sociedad de uneompany of a Party that, immediately
Parte que, justo antes de ocurrir loshefore the occurrence of the event or
sucesos que dieran lugar a la diferencisgvents giving rise to an investment
constituia una inversiobn abarcada, sealispute, was a covered investment, shall
tratara como sociedad de la otra Parte. be treated as a company of the other
Party.

ARTICULO XlI ARTICLE XII

Cada Parte se reserva el derecho &ach Party reserves the right to deny to
denegar a una sociedad de la otra Parta company of the other Party the benefits
los beneficios del presente Tratado f this Treaty if nationals of a third

dicha sociedad pertenece a nacionalesountry own or control the company
de un tercer pais o esté bajo su controhnd:

y si:

(a) La Parte denegante no mantienga) the denying Party does not maintain
relaciones econdmicas normales con @ormal economic relations with the third
tercer pais, o country; or

(b) La sociedad no lleva a cabo(b) the company has no substantial
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actividades comerciales importantes ebusiness activities in the territory of the
el territorio de la Parte por cuya Party under whose laws it is constituted
legislacién esta constituida uor organized.

organizada.

B. UK-BoLiviA BIT
163.The relevant provisions of the BIT are reproduceldw in both authentic versions:
ARTICULO | ARTICLE 1

Definiciones Definitions
Para los fines del presente Convenio For the purposes of this Agreement;

(a) el concepto “inversiones” significa(a) “investment” means every kind of
toda clase de bienes capaces desset which is capable of producing
producir rentas y en particular, aunqueeturns and in particular, though not
no exclusivamente, comprende: exclusively, includes:

(i) bienes muebles e inmuebles y (i) movable and immovable property
demés derechos reales, como and any other property rights such
hipotecas y derechos de prenda; as mortgages, liens or pledges;

(ii) acciones, titulos y obligaciones (i) shares in and stock and

de sociedades o participacion en los debentures of a company and any

bienes de dichas sociedades; other form of participation in a
company;

(i) derechos a fondos o a (i) claims to money or to any
prestaciones bajo contrato que performance under contract having
tengan un valor econémico; a financial value;

(iv) derechos de propiedad (iv) intellectual property rights and
intelectual y goodwill; goodwill;

(v) cualesquiera concesiones de tipo (v) any business concessions granted
comercial otorgadas por las Partes by the Contracting Parties in
Contratantes de conformidad con sus accordance with their respective
respectivas leyes, incluidas las laws, including concessions to
concesiones para la exploracion, search for, cultivate, extract or
cultivacion, extraccion o explotacion  exploit natural resources.

de recursos naturales.

Un cambio de la forma de inversion dé change in the form in which assets are
los bienes no afecta su condicion davested does not affect their characters
inversiones. Las inversiones realizadass investments. Investments made before
antes de la fecha de entrada en vigor afie date of entry into force as well as
como las realizadas después de those made after entry into force shall
entrada en vigor se beneficiaran de lagenefit from the provisions of this
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disposiciones del presente Convenio. Agreement;

(b) el concepto “rentas” designa las(b) “returns” means the amounts
cantidades que corresponden a ungelded by an investment and in
inversion de capital y en particular,particular, though not exclusively,
aungque no exclusivamente, comprendecludes profit, interest, capital gains,

beneficios, intereses, ganancias ddéividends, royalties and fees;
capital, dividendos, canones y
honorarios.

(c) el concepto “nacionales” designa; (c) "nationals" means:

(e) el concepto "territorio" designa:

(i) en relacion con el Reino Unido:
personas naturales que deriven su
status como nacionales del Reino
Unido en virtud de las leyes vigentes
en el Reino Unido;

(i) en relacion con la Republica de
Bolivia: los bolivianos que tengan

tal calidad en virtud de su

Constituciéon  Politica y demas

normas vigentes sobre la materia en
su territorio.

(i) en relacion con el Reino Unido:
corporaciones, firmas, o]
asociaciones incorporadas o]
constituidas en virtud de las leyes

vigentes en cualquier parte del
Reino Unido o en cualquier
territorio al que el presente

Convenio se extienda conforme a las
disposiciones del Articulo XI;

(i) en relacion con la Republica de
Bolivia: corporaciones, firmas, o
asociaciones incorporadas o]
constituidas en virtud de las leyes
vigentes en cualquier parte de la
Republica de Bolivia;

() en relacion al Reino Unido: Gran

Bretafia e Irlanda del Norte y
cualquier territorio al que el

presente Convenio se extienda
conforme a las disposiciones del
Articulo XI;

(i) in respect of the United Kingdom:
physical persons deriving their
status as United Kingdom nationals
from the law in force in the United
Kingdom;

(i) in respect of the Republic of
Bolivia: Bolivians who have such
status under their  political
constitution and other provisions in
force on the matter in their territory.

(d) el concepto “sociedades” designa: (d) "companies" means:

(i) in respect of the United Kingdom:
corporations, firms and associations
incorporated or constituted under
the law in force in any part of the
United Kingdom or in any territory
to which this Agreement is extended
in accordance with the provisions of
Article 11;

(i) in respect of the Republic of
Bolivia: corporations, firms and
associations incorporated or
constituted under the law in force in
any part of the Republic of Bolivia.

(e) "territory” means:

(i) in respect of the United Kingdom:
Great Britain and Northern Ireland
and any territory to which this
Agreement is extended in
accordance with the provisions of
Article 11;



RL-160
PCA Case No. 2011-17
Award
Page 56 of 208

(i) en relacion con la Republica ¢ (i) in respect of the Republic
Bolivia: todo el territorio que se  Bolivia: all the territory which is
encuentra bajo la soberania y wunder the  sovereignty and

jurisdiccién del Estado boliviano. jurisdiction of the Bolivian State.
ARTICULO I ARTICLE 2
Fomento y proteccidn de inversiones Promotion and Protection of
Investment

(1) Cada Parte Contratante fomentara y1) Each Contracting Party shall
creard condiciones favorables parancourage and create favourable
nacionales o sociedades de la otra Parnditions for nationals or companies of
Contratante para realizar inversiones déhe other Contracting Party to invest
capital dentro de su respectivo territoricapital in its territory, and, subject to its
y, conforme a su derecho de ejercer logght to exercise powers conferred by its
poderes conferidos por sus respectivdaws, shall admit such capital.

leyes, admitira dicho capital.

(2) A las inversiones de capital d€2) Investments of nationals or

nacionales o sociedades de cada Parempanies of each Contracting Party
Contratante se les concedera en caddnall at all times be accorded fair and
ocasion un trato justo y equitativo yequitable treatment and shall enjoy full
gozardn de plena proteccién protection and security in the territory

seguridad en el territorio de la otraof the other Contracting Party. Neither

Parte Contratante. Ninguna de las do€ontracting Party shall, in any way,

Partes Contratantes de ningun modnpair by unreasonable or

podra perjudicar mediante medidasliscriminatory measures the

arbitrarias o discriminatorias, la management, maintenance, use,
administracién, mantenimiento, usognjoyment or disposal of investments in
goce 0 enajenacion en su territorio dés territory of nationals or companies of
las inversiones de capital de nacionalegbe other Contracting Party. Each

0 sociedades de la otra Parte€Contracting Party shall observe any
Contratante. Cada Parte Contratantebligation it may have entered into with
cumplira cualquier otro compromisoregard to investments of nationals or
qgue haya contraido en lo referente a lasompanies of the other Contracting
inversiones de capital de nacionales Barty.

sociedades de la otra Parte Contratante.

ARTICULO IlI ARTICLE 3
Trato nacional y clausula de la nacién National Treatment and Most-
mas favorecida favoured-nation Provisions

(1) Ninguna de las Partes Contratante€l) Neither Contracting Party shall in its
sometera en su territorio las inversioneterritory subject investments or returns
de capital y rentas de nacionales gf nationals or companies of the other
sociedades de la otra Parte Contratant€ontracting Party to treatment less
a un trato menos favorable del que davourable than that which it accords to
concede a las inversiones de capital ipvestments or returns of its own
rentas de sus propios nacionales myationals or companies or to
sociedades, o a las inversiones davestments or returns of nationals or
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capital y rentas de nacionales companies of any third State.
sociedades de cualquier tercer Estado.

(2) Ninguna de las Partes Contratante€) Neither Contracting Party shall in its
sometera en su territorio a los nacionalegerritory subject nationals or companies
y sociedades de la otra Parteof the other Contracting Party, as
Contratante, en cuanto se refiera a laegards their ~management, use,
administracién, uso, goce o0 enajenaciéenjoyment or disposal of their
de sus inversiones de capital, a un traiovestments, to treatment less favourable
menos favorable del que se concede a $han that which it accords to its own
propios nacionales y sociedades o a lomtionals or companies or to nationals
nacionales y sociedades de -cualqui@r companies of any third State.

tercer Estado.

ARTICULO V ARTICLE 5
Expropiaciéon Expropriation

(1) Las inversiones de capital d€l) Investments of nationals or
nacionales o sociedades de una de lasmpanies of either Contracting Party
Partes Contratantes, no podran, en ahall not be nationalised, expropriated
territorio de la otra Parte Contratante,or subjected to measures having effect
ser nacionalizadas, expropiadas equivalent to nationalisation or
sometidas a medidas que en sus efectopropriation (hereinafter referred to as
equivalgan a nacionalizacion  o'expropriation”) in the territory of the
expropiacion (en lo sucesivo se denomimgher Contracting Party except for a
“expropiacion”), salvo por causas depublic purpose and for a social benefit
utilidad puablica y por un beneficio sociarelated to the internal needs of that
relacionados con las necesidadeBarty and against just and effective
internas de dicha Parte Contratante y aompensation. Such compensation shall
cambio de wuna justa compensaciGamount to the market value of the
efectiva. Dicha compensacion deberavestment expropriated immediately
responder al valor de mercado de labefore the expropriation or before the
inversiones de capital inmediatamentenpending expropriation became public
antes de la fecha de hacerse efectiva kaowledge, whichever is the earlier,
expropiacion o de hacerse publica Ishall include interest at a normal
inminente expropiacion cualquiera queommercialor legal rate, whichever is
sea la anterior, comprendera losapplicable in the territory of the
intereses conforme al tipo normaéxpropriating Contracting Party, until
comercial o legal, cualquiera haya dehe date of payment, shall be made
aplicarse en el territorio de la Partewithout delay, be effectively realizable
Contratante que efectud la expropiaciorand be freely transferable. The national
hasta la fecha en que se efectuara et company affected shall have the right
pago; el pago se efectuara sin demoré& establish promptly by due process of
serd  efectivamente realizable  Yaw in the territory of the Contracting
libremente transferible. El nacional oParty making the expropriation the
sociedad afectado tendra derecho degality of the expropriation and the
establecer puntualmente, poamount of the compensation in
procedimientos juridicos, en el territorioaccordance with the principle set out in
de la Parte Contratante que efectle Inis paragraph.

expropiacion, la legalidad de la

expropiacion 'y el monto de Ila

compensacion conforme a los principios
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establecidos en este parrafo.

(2) En el caso de que una Part¢2) Where a Contracting Party

Contratante expropie los bienes de unexpropriates the assets of a company
sociedad, incorporada o constituidavhich is incorporated or constituted

conforme a las leyes vigentes eumnder the law in force in any part of its

cualquier parte de su territorio y en laown territory, and in which nationals or

gue nacionales o sociedades de la ot@mpanies of the other Contracting

Parte Contratante tengan acciones, |®arty own shares, it shall ensure that
misma asegurard la satisfaccion de lathe provisions of paragraph (1) of this

disposiciones prescritas en el parraférticle are applied to the extent

(1) de este Articulo, en lo que respectareecessary to guarantee  prompt,
garantizar la puntual, adecuada yadequate and effective compensation in
efectiva compensacion en lo referenteraspect of their investment to such
las inversiones de capital de losationals or companies of the other
nacionales o sociedades de la otra Part@ontracting Party who are owners of

Contratante que son propietarios déhose shares.

dichas acciones.

ARTICULO VIII ARTICLE 8
Arreglo de Diferencias entre un Settlement of Disputes between an
Inversionista y un pais Receptor Investor and a Host State

(1) Las diferencias entre un nacional ¢1) Disputes between a national or
una sociedad de una Parte Contratantegpmpany of one Contracting Party and
la otra Parte Contratante concernienteghe other Contracting Party concerning
a una obligacion de la Ultima conforme @an obligation of the latter under this
este Convenio y en relacion con unAgreement in relation to an investment
inversion de la primera que no hayaof the former which have not been
sido arregladas legalmente yegally and amicably settled shall after a
amigablemente, pasado un periodo geriod of six months from written
seis meses de la notificacion escrita dabtification of a claim be submitted to
reclamo, seran sometidas a arbitrajénternational arbitration if either party
internacional si asi lo deseara cualquier#o the dispute so wishes.

de las partes en la diferencia.

(2) En el caso de que la diferencia s€) Where the dispute is referred to
refiera a arbitraje internacional, elinternational arbitration, the investor

inversionista y la Parte Contratante ermnd the Contracting Party concerned in
la diferencia podran consentir erthe dispute may agree to refer the
someter la controversia: dispute either to:

(@ al Centro Internacional de (a) the International Centre for the
Arreglo de Diferencias Relativas a Settlement of Investment Disputes
Inversiones (teniendo en cuenta, (having regard to the provisions,
cuando proceda, las disposiciones where applicable, of the Convention
del Convenio sobre Arreglo de on the Settlement of Investment
Diferencias Relativas a Inversiones Disputes between States and
entre Estados y Nacionales de Otros Nationals of other States, opened for
Estados, abierto a la firma en signature at Washington DC on 18
Washington el 18 de marzo de 1965, March 1965 and the Additional
y la Facilidad Adicional para la Facility for the Administration of



Administracion de Procedimientos de
Conciliacion, Arbitraje e
Investigacion; o

(b) al Tribunal de Arbitraje de la
Camara de Comercio Internacional;
0]

(¢) a un é&rbitro internacional o
tribunal de arbitrajead hoca ser
designado por un acuerdo especial
0 establecido conforme a las Reglas
de Arbitraje de la Comisién de las
Naciones Unidas sobre el Derecho
Comercial Internacional.
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Conciliation, Arbitration and Fact-
Finding Proceedings); or

(b) the Court of Arbitration of the
International Chamber of
Commerce; or

(c) an international arbitrator orad
hoc arbitration tribunal to be
appointed by a special agreement or
established under the Arbitration
Rules of the United Nations
Commission on International Trade
Law.

Si, después de un periodo de seis meffesfter a period of six months from
a partir de la notificacién escrita delwritten notification of the claim there is

reclamo, un procedimiento alternativano

agreement to an alternative

no hubiese sido acordado, las partes erocedure, the parties to the dispute
la diferencia tendran la obligacion deshall be bound to submit it to arbitration
someterla a arbitraje conforme a lasinder the Arbitration Rules of the

Reglas de Arbitraje de la Comisién dé&nited
las Naciones Unidas sobre el Derechimternational

Commission on
Trade Law as then in

Nations

Comercial Internacional vigentes en estrce. The parties to the dispute may
momento. Las partes en la diferenciagree in writing to modify these Rules.

podran acordar por escrito la
modificacion de dichas Reglas.
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CHAPTER V — THE PARTIES’ ARGUMENTS ON JURISDICTION

A. ALLEGED JOINDER AND/OR CONSOLIDATION OF CLAIMS WITHOUT THE
RESPONDENT S CONSENT

The Respondent’s Arguments

164.The Respondent claims it has not provided its aunf® investors from the United States
and investors from the United Kingdom to join onsolidate claims arising under different
BITs into a single arbitration proceeding beforgirggle tribunal. Likewise, it considers that

it is for the Claimants to prove such consent @ngart of the Respondeffit.

165.Nevertheless, the Respondent asserts that neithi@leAlX of the US-Bolivia BIT nor
Article 8 of the UK-Bolivia BIT (invoked by the Cimants as providing consent in the
context of these proceedint§ contain Bolivia’s consent to jointly settle disps between
foreign investors and Bolivia on the basis of atyeother than the one applicable to such

foreign investors?’

166.In addition, Bolivia deems the dispute settlememovigions in the Treaties to be
incompatible, as under the US-Bolivia BIT only tietional or company who is a party to a
dispute against the State may commence arbitratibite the UK-Bolivia BIT allows either
disputing party to do so. This means that Boliviayrfile counterclaims against investors
under the UK-Bolivia BIT, but lacks such power untiee US-Bolivia BIT:*®

167.Consequently, the Respondent believes that theufaib lacks tationae voluntati%
jurisdiction over the present dispute, given thai@ants’ failure to provide sufficient
evidence of the Respondent’s consent thereto. ptaed by international case law and
legal scholars, and in accordance with the treatgrpretation rules set forth in Articles 31
and 32 of the Vienna Convention on the Law of Tiesathereinafter, theV'CLT "), no two
claims may be joined or consolidated into a sipgteeeeding without the express consent of
the State”

195 Memorial on Jurisdiction, 117; Respondent’s Posatiihg Brief, 11125-26, 30, and 35. See TranscHpylish), Day 1, 2
April 2013, 161:14-162:4; Transcript (English), D&y9 April 2013, 1418:22-1419:7.

106 Memorial on Jurisdictiorf21; Notice of Arbitration, 1757-63; StatemenCtdim, 11135-141.
197 5ee Transcript (English), Day 1, 2 April 2013, 164165:1.
1% 5ee Transcript (English), Day 1, 2 April 2013, Bs868:12.

109 Memorial on Jurisdiction, 1123-26.
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168.In the Respondent’s view, the Claimants draw airdisbn between “consolidation” and
“joinder” of claims;*® according to which only consolidation requires ¢gress consent of
the Staté!* However, the Claimants fail to explain why sucingent is not necessary in the

case of a joinder of claims?

169.Thus, the Respondent considers that the scopeaté Sonsent under a treaty cannot be
unilaterally modified by an investdr: but rather, that such consent is determined by the
scope of the offer to arbitrate made by the St&eliia) under the relevant treaty.
Therefore, the investor may only accept what hashtmffered by the Staté! and Bolivia
has made no offer in these proceedings that wdldd/ ahe Claimants to choose whether to

commence one or two arbitration proceeditgs.

170.Furthermore, while the Claimants argue that Bolivias quoted no legal authority
whatsoever in support of its objection on lack ofigent to consolidatiol’ the Respondent
believes that such an assertion entails a “falfmtdg as it is “absurd” to insist that the
requirement of consent to a tribunal’'s jurisdintionsut be supported by some legal

authority*’

171.0n the other hand, the Respondent considers thatases on which the Claimants rely are
fundamentally distinguishable from this arbitratiom these cases, the States did not object
to the tribunal’s jurisdiction on the basis of @ikaof consent to the joinder of disputes.

Therefore, the “implied” State consent in such sas®not be applied to these proceedings

10 counter-Memorial on Jurisdiction, 6.
11 Counter-Memorial on Jurisdiction, 16. See TramsEnglish), Day 1, 2 April 2013, 162:5-162:23.
12 Reply on Jurisdiction, 122. See Transcript (Emgli®ay 1, 2 April 2013, 167:13-168:2.

13 Reply on Jurisdiction, 124.

114 Reply on Jurisdiction, 126. Sé€S Inspection and Control Services Limited (United dtiam) v. Argentine Republic
(PCA Case No. 2010-9), Award on Jurisdiction, 1®rkary 2012 (Dupuy, Bernardez and Lalonde) (Exhiiit29);
Impregilo S.p.A v. Argentine Repub{I€SID Case No. ARB/07/17), Dissenting OpiniorPobfessor Brigitte Stern, 21 June
2011 (ExhibitRL-119).

115 Reply on Jurisdiction, 127-31. In such regar@ Respondent believes thaauder and CME cases illustrate this
situation, since, in such cases, investors institttvo different arbitrations against the Czechu®ép under two different
treaties, as the Czech Republic had only consehgr@to. Hence, had investors in such cases wighednsolidate the
proceedings, they should have had the express mons¢he State, given that the applicable treatiiésnot contain the
consent of the State to the joinder. LikewisePan Americancase, the Respondent maintains that claimantsrdiss
content, since the tribunal never stated that, dlaidnants chosen to commence a single proceedsigad of two, they
would not have needed Argentina’s consent.

116 Counter-Memorial on Jurisdiction, 7.

17 Reply on Jurisdiction, 133.

118 Reply on Jurisdiction, 138.
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to alter the scope of Bolivia’s conséfit.Likewise, the Respondent submits thatDinke
Energy the relevant treaties were binding upon the sammies'® whereas in these

proceedings each Claimant invokes a different aurersuant to a different Treafy.

172.Similarly, the Respondent contends that Boliviasisent cannot be presumed, since, as
other investment tribunals have held, a State’'seohmust be “clear and unambiguoﬁ%”.
To hold otherwise would suggest that a State pgarty treaty consents to everything that is

not expressly prohibited therein, which the Respoindescribes as “absurtf®.

173.Lastly, Bolivia submits that its consent cannot deerridden by procedural efficiency
considerations. According to the Respondent, thain@ints confuse procedural matters
under Article 17(1) of the UNCITRAL Rules with othgurisdictional matters (the
non-existence and scope of Bolivia’s conséffthccordingly, the UNCITRAL Rules do not
allow a tribunal to overlook a State’'s consent, bather confirm that such consent is
necessary under Article 17(5) thereof. Finally, ifdal believes that, should only one Party

be excluded from the proceedings, such Party shueiRurelec¢?

The Claimants’ Arguments

174.The Claimants allege that that there has been nwotidation of claims in these
proceedings. According to the legal authorities aade law submitted by the Claimants,
“consolidation” is defined as “a procedural devamenbining two or more proceedings into
one proceeding with the result that the other hidls cease to function, and therefore
express consent is required to consolidate prongsdi”® From the Claimants’ standpoint,
however, these proceedings present a differenatgitu involving two investors who have

decided to jointly submit several claims in thetexh of a single proceeding. As a result, the

119 Reply on Jurisdiction, 140; Respondent’s Post-idgaBrief, 133. See Transcript (English), Day 1Al 2013, 166:1-
166:19; Transcript (English), Day 6, 9 April 201319:25-1420:5.

120 seeDuke Energy Electroquil Partners & Electroquil S».Ecuador(ICSID Case No. ARB/04/19), Award, 18 August
2008 (Kaufmann-Kohler, Gémez Pinzén and van deig)B&xhibit CL-53).

121 Reply on Jurisdiction, 146(c); Respondent’s Pasasitig Brief, T31.

122 Reply on Jurisdiction, 142; Respondent’s Post-igaBrief, 134. Se®lama Consortium Limited v. Republic of Bulgaria
(ICSID Case No. ARB/03/24), Decision on Jurisdigfi@ February 2005 (Salans, van den Berg and Veéaehibit CL-
110). See Transcript (English), Day 1, 2 April 201838B-163:15.

123 Reply on Jurisdiction, T44.
124 Counter-Memorial on Jurisdiction, §12.
125 5ee Transcript (English), Day 1, 2 April 2013, Bz070:18.

126 counter-Memorial on Jurisdiction, 6. S@anfor Corporation v. United States of Amerid@&rminal Forest Products
Ltd. v. United States of Amerigg NCITRAL), Order on Consolidation, 7 Septembef20(van den Berg, Robinson and
L.C de Mestral) (ExhibiCL-115).
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case law on which Bolivia relies is inapplicableth® present case, as it deals with the

consolidation of two separate arbitrations intingle proceeding®’

175.Similarly, the Claimants contest Bolivia's argumémat the Tribunal lacks jurisdiction over
the dispute given the lack of express consent byStiate to a joinder of claims in a single
proceeding when such claims have been brought thgreit claimants under different
treaties. They argue that the Respondent has failetioke any case law or legal authorities
in support of its position because there is nogutent in which claims brought by different

claimants have been dismissed on the grounds iofjtie submissiort?®

176.Instead, the Claimants submit that claims are oféebmitted jointly in multi-party
arbitrations, even under different legal instrursemirovided that these are compatible (as
the Claimants believe is the case in these proogsdvith the US-Bolivia and UK-Bolivia
BITs).** The Claimants further reject the possibility thatounterclaim could be filed under
the UK-Bolivia BIT. In fact, the only incompatibiii alleged by Bolivi&® does not arise, as
the Claimants have submitted the dispute underdlesant dispute settlement provisions set
forth in each Treaty>

177.Finally, the Claimants consider that, in the inséref justice and efficiency, the Tribunal
should settle the dispute in a single proceeding;esa separate filing of claims would

require the Claimants to invest much more moneyeffait and would lead to duplicative

127 As explained by the Claimants at 16(a) and (hefCounter-Memorial on Jurisdiction, the c@s@ American Energy
LLC and BP Argentina Exploration Company v. The eht@ie Republic(ICSID Case No. ARB/03/13), Decision on
Preliminary Objections, 27 July 2006, and the ¢aktE Czech Republic B.V. v. The Czech RepbINCITRAL), Partial
Award, 13 September 2001 (Kuhn, Schwebel y Harigkhipit RL-33, CL-74), cited by Bolivia, refer to arbitrations in
which the claimants filed two different arbitratipnoceedings and then requested the consoliddtemedf. However, in this
case, the Claimants have not filed two differequests for arbitration, but have acted jointly.

128 Claimants’ Post-Hearing Brief, 168. See Transdfptglish), Day 6, 9 April 2013, 1355:17-1356:1.

129 counter-Memorial on Jurisdiction, 18-9; ClaimaPtsst-Hearing Brief, 1174, and 76. S#&ero Foresti, Laura de Carli
and others v. The Republic of South Afft@SID Case No. ARB(AF)/07/1), Award, 4 August 20(Lowe, Brower and
Matthews) (ExhibitCL-134); OKO Pankki OYJ, VTB BarfGermany) AG and Sampo Bank Plc v. Republic ofrizsto
(ICSID Case No. ARB/04/6), Award, 19 November 2Q@Jjnen, Fortier and Veeder) (ExhiliL-120); ltera International
Energy LLC and Itera Group NV v. GeorgffCSID No. ARB/08/7), Decision on Admissibility oAncillary Claims, 4
December 2009 (Danelius, Orrego Vicuiia and Stenhé¢x CL-128); Sociedad General de Aguas de Barcelona S.A. and
InterAguas Servicios Integrales del Agua S.A. e HAngentine Republi§ICSID Case No. ARB/03/17), Decision on
Jurisdiction, 16 May 2006 (Salakuse, Kaufmann-Kohled Nikken) (ExhibiCL-117); Pac Rim Cayman LLC v. Republic of
El Salvador(ICSID Case No. ARB/09/12), Decision on the Reslemt’s Preliminary Objections, 2 August 2010 (Veede
Tawil and Stern) (Exhibi€L-133); Rumeli Telekom A.S. and Telsim Mobil Telekomunikeklizmetleri A.S. v. Republic of
Kazakhstan(ICSID Case No. ARB/05/16), Award, 29 July 2008yB, Lalonde and Hanotiau) (Exhib@L-52); Duke
Energy Electroquil Partners & Electroquil S.A. vcilador (ICSID Case No. ARB/04/19), Award, 18 August 2008
(Kaufmann Kolher, Gomez Pinzén and van den Berghifit CL-53); Perenco Ecuador Ltd. v. The Republic of Ecuador
and Empresa Estatal Petroleos del Ecuaffeetroecuador) (ICSID Case No. ARB/08/06), Dedisia Jurisdiction, 30 June
2011 (Tomka, Kaplan and Thomas) (Exhiblt-137).

130 Memorial on Jurisdiction, 729.

131 Counter-Memorial on Jurisdiction, 110; Claimamsst-Hearing Brief, 1172-73.
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proceedings and to a possible inconsistency betfgare awards. Therefore, the Tribunal
must allow the Claimants to submit their claimsilyi, especially considering that Bolivia
has failed to explain how a joint submission ofimk& would adversely affect the

proceedings or to otherwise indicate which of theirGants should be excluded.

178.The Claimants consider that there is no reasoretieve that, upon signing the Treaties,
Bolivia did not account for the fact that multipdaims could be heard in a single
proceeding. It is undisputed that multiple investaray jointly file claims in the context of a
single proceeding without being specifically authed to do so under the relevant
investment treaty, and even if the State opposds jsinder of claims. Likewise, an investor
may file arbitration proceedings under differergdkinstruments, on the basis of the consent
which has been provided for each of such legatungnts, and even if such instruments do

not expressly provide for this possibilit.

179.Additionally, whether the Claimants may be jointigard in the same proceedings is a
procedural rather than a jurisdictional questiam.this regard, the Tribunal has broad
discretion to rule upon this issue under the UNCALRRules and Procedural Order No. 1.
The advantages of a unified proceeding in termeffafiency and consistency are undisputed

and, in any event, Bolivia has not provided a singhson to proceed otherwise.

180.The Claimants consider that Bolivia has abandoned dlaim on the argument
incompatibility of the BITS* as well as its argument that “consolidation” igsatie in these
proceedings. By opposing these proceedings, Balinlg seeks to delay a final award, as it
has not even contested the fairness and efficienggintly settling claims that have been

jointly submitted, nor has it explained how sucimgier of claims would adversely affect
it.135

181.In any event, the Claimants believe that theirmstamay be analyzed from the standpoint of
either of them, as the damages are the same. Stimultribunal consider these claims from

GAI's standpoint, it would find that GAI would hawkrectly lost the market value arising

132 Counter-Memorial on Jurisdiction, 911-13; Clainsaftost-Hearing Brief, 77. See Transcript (Engli€ay 1, 2 April
2013, 136:16-138:16.

133 Rejoinder on Jurisdiction, 15-7. In this regaté Claimants cite several cases in support of #mgument, such as
Chevron Corporation and Texaco Petroleum Compankhe. Republic of EcuadgiUNCITRAL — PCA Case No. 2007-2),
Sergei Paushok, CISC Golden East Company and CadS©okvieftegaz Company v. Mongolia (UNCITRAL Arbttom),
andAbaclat and others v. The Argentine RepufilZSID Case No. ARB/07/5), Decision on Jurisdiotend Admissibility,
4 August 2011 (Tercier, Abi-Saab, van den Bergh(Ex CL-138). See Transcript (English), Day 1, 2 April 2013624-
137:9; Transcript (English), Day 6, 9 April 201356:13-1356:15.

134 See Transcript (English), Day 6, 9 April 2013, 122-1358:21.

135 Rejoinder on Jurisdiction, 111.
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out of the spot price and effective means claimghout having to consider any question
pertaining to Rurelec, as Rurelec’s loss would bigredy compensated by a full damages
award in favour of GAIL On the other hand, showid Tribunal decline jurisdiction over
GAI’s claims, then it might consider analyzing Reres stake in EGSA, which is the same
as GAl's. As regards regulatory measures, the $ossaurred by both of the Claimants
would also be the same. If the Tribunal considewsefec’s claims, then Rurelec’s loss
would be the market value of its shareholding inSAGas of the valuation date, as well as
the related loss arising from the effective meamd spot price claims. In this context, it
would not be necessary to consider any other mpéigaining to GAI, as GAI’s loss would
have been entirely redressed by a full damagesdawaiavour of Rurelec. If the Tribunal
were to decline jurisdiction over Rurelec’s clairmsshould have to consider GAI's claims.
The valuation of GAI's shareholding in EGSA is g@me as Rurelec’s; hence, the damages

calculation for both Claimants would be the sdrfie.

B. ALLEGED LACK OF RURELEC’SCAPACITY AS AN INVESTOR, AS WELL AS OF A
PROTECTED INVESTMENT

The Respondent’s Arguments

182.Bolivia considers Rurelec lacks standing to hagedispute with Bolivia heard in this
arbitration, as Rurelec cannot be regarded an Sitawveand has not made any “investment”
pursuant to the UK-Bolivia BIT. Therefore, Boliviaalleged consent could not have been

provided.

183.First, and relying on international case law and WCLT, the Respondent claims that
Rurelec has the burden of proof with respect th blo¢ alleged existence of an “investment”
and its status as an “investor”. Rurelec must ptbaéit acquired a direct ownership interest
or, if allowed for under the UK-Bolivia BIT, an iiréct ownership interest in EGSA prior to
the dispute. However, neither of these points e proven and the Tribunal should thus

decline jurisdiction over the disput&.

136 Claimants’ Post-Hearing Brief, 11164-66. See Traps¢English), Day 6, 9 April 2013, 1353:15-1355:6

137 Memorial on Jurisdiction, 1135-37; Respondent’'stitearing Brief, 138. Sekimited Liability Company AMTO v.
Ukraine (SCC Case No. 80/2005), Final Award, 26 March 2008mades, Runeland and Soderlund) (ExHrhit34);
Salini Construttori S.P.A. and ltalstrade S.P.A Jardania (ICSID Case No. ARB/02/13), Award, 31 January 2006
(Guillaume, Cremades, Sinclair) (Exhi-35); Hussein Nuaman Soufraki v. United Arab Emirai€sSID Case No.
ARB/02/07), Award, 7 July 2004 (Fortier, SchwebeldaEl-Khoseri) (ExhibitRL-37); Phoenix Action, Ltd. v. Czech
Republic(ICSID Case No. ARB/06/5), Award, 15 April 2009t¢8, Bucher and Fernandez-Armesto) (ExhiRiit-38);
Brandes Investment Partners, LP v. Bolivarian Réipubf Venezuela(ICSID Case No. ARB/08/3), Decision on the
Respondent’s Objection Under Rule 41(5) of the EC8Ltbitration Rules, 2 February 2009 (Briner, Stard Bockstiegel)
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184.Secondly, in the Respondent’s view, the documariisngted by the Claimants do not prove
an investment by Rurelec in GAIl in January 2006sulsing arguendo that such
documentation were sufficient, which the Responagsputes, it would merely prove the
possible acquisition of an indirect ownership iegerin EGSA on 29 June 2009, the date on
which the chain of control between EGSA and Rureleuld have been establish€.
Using this date, the major capital investments emv rproductive capacity undertaken by
EGSA between 2006 and 2008 which the Claimantsatedly cite, would have taken place
before Rurelec held any ownership interest in EGBAany event, the date on which the
possible acquisition of an indirect ownership stakght have taken place is irrelevant, as
there is no document demonstrative actual paymanthie investment, and therefore no

investment exists.

185.Thirdly, if Rurelec had invested in EGSA, such awestment would be an indirect
investment made through Birdsong, BIE, and GAI. Bl Birdsong Overseas Limited are
incorporated under the laws of the British Virgislahds:>® a territory to which the
provisions of the UK-Bolivia BIT are not applicable addition, as an indirect investment,
and in contrast to the situation under the US-BaIRIT, it would not be protected under the
UK-Bolivia BIT. In this regard, Respondent clainmsit the US-Bolivia BIT contains a broad
definition of investment which includes “every kiraf investment owned or controlled
directly or indirectly by that national or comparl{® whereas the UK-Bolivia BIT makes no

reference to a direct or indirect investment hajdin

186.0n the other hand, according to the Responderigsgretation of Articles Il to V of the US-
Bolivia BIT, protected investments must be “of’ ioatls or companies “of’ each
Contracting Party, thus requiring a direct owngyglkeiationship between the investment and
the national of a Contracting Party for the latter be considered an investor. This
interpretation is supported by the terms “own” dadner” included in Article V(2) of the
US-Bolivia BIT which, according to the Respondentiterpretation, imply ownership or

legal right to hold the shares.

(Exhibit RL-39); Inceysa Vallisoletana S.L. v. Republic of El SatvgdiCSID Case No. ARB/03/26), Award, 2 August 2006
(Oreamuno Blanco, Landy and von Wobeser) (ExIihit40).

13 The Respondent believes that it is such dateshaild be taken as a reference, rather than tleal@ged by the
Claimants, as it appears on the Share Certifitateevidences the ownership interests of BirdsorBJiE (ExhibitC-35).

139 Memorial on Jurisdiction, Y51. See Certificatelraforporation of BIE (ExhibitC-25); Certificate of Incorporation of
Birdsong (ExhibitC-29).

140 Memorial on Jurisdictiorf[62; Article 1(4) of the US-Bolivia BIT.
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187.Since the UK-Bolivia BIT makes no reference to &dir or indirect” ownership, the case law
cited by the Respondent requires that the protectesstment be direcf! Moreover, the
Respondent stresses that 13 out of the 22 BITsedidoy Bolivia contain said phrase,
whereas 8 do not. Thus, if the parties to the UKiBo BIT had intended to protect
indirect—and not just direct—investments, they wvdollave made a specific reference

thereto, as was the case in other treaties.

188.Hence, Respondent submits that an indirect investmeEGSA is not protected under the
UK-Bolivia BIT.*? It also considers that the cases cited by then@lais did not consider
the existence of terms confirming the inclusiomnalirect investments in the relevant treaties
(as is the case, in the Respondent’s opinion, utidelJK-Bolivia BIT). Nor did such cases
consider the State’s position upon signing differte@aties or the difference between direct

and indirect investment§?

189.The Respondent further argues that the provisidnthe UK-Bolivia BIT only protect
“capital” investments?* This argument has been upheld by case law andim®at light of
the inherent meaning of the term “investmefit’"Consequently, a contribution in cash or
some other economic contribution is required forirarestment to be protected under the
UK-Bolivia BIT. As stated by the Respondent, Rucelmade no capital investment in

Bolivia pursuant to the UK-Bolivia BIT.

190.Even assuming that Rurelec is an investor and tti@tUK-Bolivia BIT protects indirect
investments, the Respondent submits that Rurelscn@de no contribution “within” the

territory of Bolivia. It further states that thestinction drawn by the Claimants between

141 Memorial on Jurisdictionf[75. Sed\guas del Tunari S.A. v. Republic of Boli(iaSID Case No. ARB/02/3), Decision on
Respondent’s Objections to Jurisdiction, 21 Oct@®5 (D. Caron, Alberro-Semerena and C. AlvarExhibit RL-28).

142 Memorial on Jurisdiction, Section 3.2.2; ReplyJomisdiction, 1177-82; Counter-Memorial on Jurigdig, 122-31.

143 Reply on Jurisdiction, 7183-87. SBmens A.G. v. The Argentine Repufl@SID Case No. ARB/02/8), Decision on
Jurisdiction, 3 August 2004 (Sureda, Brower anceidah (Exhibit CL-109); Cemex Caracas Investments B.V. and Cemex
Caracas Il Investments B.V. v. Bolivarian Repubfi&’enezuel#dICSID Case No. ARB/08/15), Decision on Jurisdictfi30
December 2010 (Guillaume, Abi-Saab and von Meh(Erhibit CL-136). In this respect, in its allegations on 14 Japuar
2013, the Respondent denies that the d@&dever S.A. Transportes de Cercanias S.A y Augsbusbanos del Sur S.A. v.
The Argentine Republi@dCSID Case No. ARB/90/1), Decision on Jurisdiati@l December 2011 (Burgenthal, Alvarez and
Hossain) (ExhibitCL-151), supports the Claimants’ position on this issuees (i) BITs are not identical in specific aspect
which are relevant to these proceedings; andh@)DQecision applies a pro-investor principle thas hot been justified by
said tribunal.

144 Memorial on Jurisdictior185-89; Respondent’s Post-Hearing Brief, 143.

145 Memorial on Jurisdiction191-96. Se®omak S.A. v. Uzbekist@bNCITRAL — PCA Case No. AA280), Award, 26
November 2009 (Mantilla-Serrano, Rubins and MolfgséExhibit RL-54); GEA Group Aktiengesellschaft v. Ukraine
(ICSID Case No. ARB/08/16), Award, 31 March 201ar{\den Berg, Landau and Stern) (Exhiiit55); Alps Finance and
Trade AG v. SlovakilUNCITRAL), Award, 5 March 2011 (Stuber, Klein a@divellaro) RL-56).
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“capital investment” and “investment” in the diféat versions of the UK-Bolivia BIf® is

irrelevant, as Bolivia’s objection does not relysach distinction.

191 .Bolivia bases its objection is based on the objeatiotion of the term “investment”, which
implies a monetary contribution or input in the hBsate. Thus, the Respondent challenges
the White Industrie$’ case cited by the Claimants, where the tribunatedarded the
relevance of a monetary contribution or input, bevertheless deemed it important to
confirm that the foreign investor had indeed magtehscontribution or input in that ca&é.
Likewise, in Romak and Alps Financé” (which, according to Bolivia, have been
misinterpreted by Claimants as dealing with specigdumstances), the tribunal dealt with
the facts of the case separately from the inheneshning of the term “investment”,

contradicting the Claimants’ reading of these cafes

192.In addition, Rurelec would have to prove the monetar other economic contribution it
alleges to have made in the territory of Boli¥iaThe Respondent argues that the Claimants
have failed to show thiS? The only thing that has been proven is the passibtjuisition of
an indirect ownership interest in EGSA in 2009 (years following the capital contributions
in Bolivian territory relating to the capitalizatiomf EGSA). No evidence has been submitted
to prove that such an investment was made througimoaetary or other economic
contribution, or that it was made in Bolivian tery. The Respondent submits that EGSA’s

shareholders have made no capital contributiongesih999, and that the alleged

146 Counter-Memorial on Jurisdiction, 1137-41.

147 SeeWhite Industries Australia Limited v. Ind@NCITRAL), Award, 30 November 2011 (Brower, LandaRowley)
(Exhibit CL-73).

148 Reply on Jurisdiction, 795.

149 SeeRomak S.A. v. Uzbekist§tINCITRAL — PCA Case No.AA280), Award, 26 Novemi2009 (Mantilla-Serrano,
Rubins and Molfessis) (ExhibRL-54); Alps Finance and Trade AG v. SlovaKldNCITRAL), Award, 5 March 2011
(Stuber, Klein and Crivellaro) (ExhibRL-56).

150 see Transcript (English), Day 1, 2 April 2013, B7172:10; Transcript (English), Day 6, 9 April Z)11420:19-1421:1.
51 Reply on Jurisdiction, 11101-102, and 109; RespatslPost-Hearing Brief, 137.

152 Reply on Jurisdiction, §103-112. In this reg#ne, Respondent states that there is no evidenceswedwer that Rurelec
has paid USD 35 million for the purchase of thesban EGSA. Also, the investments in generationigent were made
without the Claimants’ own capital contribution. Aegards the alleged technical support mentionetidlaimants in their
Counter-Memorial on Jurisdiction, 133, no evidehas been submitted and, in any case, the techsupglort received by
EGSA came from abroad, through subcontractors frmlependent Power Operation Ltd. (See Exibi03). Moreover, at
least four out of the seven Jenbacher engines iw@liaimants include as Rurelec’s contribution) adigbelonged to EGSA
since April 2005, that is, several months prioRtaelec’s alleged investment in Bolivia. Ultimatellge Respondent claims,
it is not correct to say that Rurelec’'s conduct hafped to remedy the difficult financial situatiai EGSA, as its
indebtedness had been evident since 2008. Fitchgdiad downgraded EGSA'’s credit rating and byZ0@ad exhausted
all its financing sources, having at its dispos&DJ3 millions in cash in 2010. This, coupled witte tdistribution of
dividends qualified as “conservative” by the Claints led to a decapitalization of EGSA (See ExkiBit104 R-105 and
R-106). See Transcript (English), Day 1, 2 April 20132111-173:19.
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“investments” made by the Claimants in 2006 and72@annot be attributed to the

Claimants, as Rurelec did not have an indirectedt@ding in EGSA at the time.

193.Lastly, since EGSA’s capitalization in 1999 (10 ngeprior to Rurelec’s alleged acquisition
of an indirect ownership interest), there have bmencapital contributions by EGSA'’s
shareholders. Neither the purchase of the two esgiowned by Energais in Bolivia
(decommissioned, disassembled, and stored at EG®ARurelec’s interest in Energais can

be deemed as investments under the UK-Bolivia BiT.

194 .For the foregoing reasons, Rurelec does not quasifgn investor and its alleged investment
cannot be considered a “protected investment” utiderUK-Bolivia BIT. Therefore, the

Tribunal lacks jurisdictionrationae persondeover this dispute.

195.The Respondent asserts that the Claimants’ argsmansupport of Rurelec’s alleged
acquisition in EGSA* fall short. Bolivia denies Rurelec’s acquisitiofi an indirect
shareholding in EGSA in 2006 or 208%or the following reasons:

(&) The Claimants have provided no evidence of any gayrfor this acquisition. They
merely restate the price included in a stock puwehagreement dated 12 December
2005, a share transfer dated 5 January 2006, anelsa release issued by Rurelec on 5
January 2006 The conditions under which such payment took piaeelikewise not

proven®®’

(b) The documents submitted by the Claimants do noteptioe shareholding chain linking
Rurelec and EGSA since 2006, but rather an allagduolect investment made by
Rurelec in 2009. Only a letter from Nerine Fidumarto its Freshfields attorneys dated
26 October 2012 (same date on which Claimants dtdxrtheir Counter-Memorial on
Jurisdiction) would link Birdsong to EGSA before@®J*® No other document from

any of the other intervening entities has been stibanto confirm that the BIE shares

153 Memorial on Jurisdiction, 1116-127.

154 Counter-Memorial on Jurisdiction, 17-19.

1%5 Reply on Jurisdiction, 155. See Transcript (Ehgji®ay 6, 9 April 2013, 1420:17-1427:11.
156 Counter-Memorial on Jurisdiction, §17.

157 Reply on Jurisdiction, 159-61; Respondent’s Pistring Brief, 1138-41. As regards the agreemerhifi R-61),
Bolivia states that it does not show whether a paynhas been made. It provides for some deferrgohgras but it is
uncertain whether they have been made or not. Meredhe last payment was scheduled for 2008, wimetkes it
impossible for the 2006 Share Transfer (Exhidi14) to prove any payment (a total of USD 35 milliois)2006 if the
aggregate amount had not yet been paid. The sappefawith Rurelec’s press release (ExHib215).

1%8 | etter from Nerine Fiduciaries to Freshfields da26 October 2012 (Exhib@-226).
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were actually owned by Birdsong. Likewise, no erpléon has been provided as to
why Birdsong (if it really acquired the shares @08) waited until 2009 to register
them under its name. Nor is there evidence thatisBing was wholly owned by

Rurelec!™ In any event, such documents are not official duents:®

(c) Mr Peter Earl's position as President of EGSA’s iBoaf Directors does not prove that
EGSA's shares have been owned, even indirecthgurglec. Moreover, his attendance
as President of the Board of Directors at the iaffiopening of EGSA’s new facilities is
not “exceptional™®

196.In light of the above, Bolivia states that the @lants have failed to provide evidence of
Rurelec’s payment for the allegedly acquired sharesf an economic contribution made in
Bolivian territory. Accordingly, the Respondent iols that there has been no protected
investment made under the Treaty, which resultghan Tribunal's lack of jurisdiction

rationae personae

The Claimants’ Arguments

197.Firstly, the Claimants submit that Rurelec acquitedndirect majority stake in EGSA on 6
January 2008’ and that Rurelec was already EGSA’s majority dhaicker during the
period of EGSA’s investments to improve its elextyi generation capacity between 2006
and 2007. The Claimants deny that such stake waqsrad at a later date—in June 2009—
and assert that (i) Bolivia requested specific deents from the Claimants on this matter on
7 September 2012 and Rurelec submitted said dodatren (i) as shown by such
documents, the execution and delivery of the stoahsfer dated 5 January 2005 shows that
the transaction was completed on 6 January 2006t payment of USD 35 million; (iii)
other ancillary documents likewise confirm that &ac made its investment in 2088and
(iv) the Respondent became aware of Rurelec’s imezst in EGSA prior to 2009, as proven
by the fact that in March 2007, Bolivian authostiealong with Mr Earl and the United

%9 Reply on Jurisdiction, 69. The Respondent comsideat the Claimants have just established thaidsBhg was
organized in December 2005 and that Rurelec ownedsbare at a par value of USD 1 (Exhikit29 andC-30). However,
said documents fail to show how many shares forrd€ing’s capital, which makes it impossible to detee Rurelec’s
percentage interest thereon.

180 Reply on Jurisdiction, 1162-65.
161 Reply on Jurisdiction, 71.
162 statement of Claim, §70; Counter-Memorial on Hicison, 715.

163 Examples of documents include: (i) EGSA’s anneglorts on stock ownership by Rurelec since thesimvent, (ii) the
position of Peter Earl —Director of Rurelec— asdrtent of the Board of Directors of EGSA in 2006d diii) different
press releases which mention the investments maBelivia for power generation.
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Kingdom’s Ambassador to Bolivia, attended the inaagion ceremony for EGSA’'S new
GCH-11 unit'®

198.The Claimants assert that they have provided sefficevidence that Rurelec acquired an
indirect majority stake in EGSA and claim that B@i has not disproven this, such that
Bolivia's objection should be dismissed. The Clantsaallege that the price of USD 35
million for the purchase of EGSA was fully paid, stsown by the 2006 and 2007 annual
reports and the audits perform@dFollowing the acquisition, and until June 2009ERI
shares were held in escrow by entities designavedtife benefit of Birdsong, as per

corporate practice.

199.Secondly, the Claimants consider that the UK-BalBIiT does protect indirect investments,
as it covers “every kind of asset” as well as “&onym of participation in a company”, and
the list of protected investments included theisimon-exhaustive. Indirect shareholdings
are an asset and therefore, a form of participati@acompany, which makes them protected
investments under the UK-Bolivia BIT. This conclusiis supported by extensive arbitral

practice!®® and the cases submitted by Bolivia are inappasitee case at hand.

200.The Claimants insist that Rurelec’s indirect shalding in EGSA must be deemed an
“investment” according to the list of examples pdad by the Treaty, since the list includes
“shares in...] a company and any other form of participation in angany” The latter is a
broad definition and the absence of more speaingliage (“directly or indirectly”) cannot
narrow its scope, as suggested by the RespondeltiaBhas failed to prove that the UK-

Bolivia BIT deliberately excluded indirect investnig!®” According to the Claimants,

164 Counter-Memorial on Jurisdictipfif17-19; Claimants’ Post-Hearing Brief, 195. Sesn3cript (English), Day 1, 2 April
2013, 138:17-140:4.

185 See Transcript (English), Day 6, 9 April 2013, 022-1353:4.

166 Counter-Memorial on Jurisdictiofi23-26. Se&einver S.A., Transportes de Cercanias S.A ando@sés Urbanos del
Sur S.A. v. The Argentine RepulflicSID Case No. ARB/09/1), Decision on Jurisdinti@1 December 2012 (Buergenthal,
Alvarez and Hossain) (ExhibEL-151); Siemens A.G. v. The Argentine Repu@@SID Case No. ARB/02/8), Decision on
Jurisdiction, 3 August 2004 (Sureda, Brower anceidaj (Exhibit CL-109); loannis Kardassopoulos v. Georg{éCSID
Case No. ARB/05/18), Decision on Jurisdiction, 6/ 2007 (Fortier, Orrego Vicufia and Watts) (ExhiBit-119); Mobil
Corporation, Venezuela Holdings, B.V. and othersBelivarian Republic of Venezue@CSID Case No. ARB/08/27),
Decision on Jurisdiction, 10 June 2010 (GuillauKeyfmann-Kohler and El-Kosheri) (ExhiliL-131); Mr. Tza Yap Shum

v. Republic of Per{ICSID Case No. ARB/07/6), Decision on Jurisdictiand Competence, 19 June 2009 (Fernandez-
Armesto, Otero and Kessler) (Exhiliii-124). See Transcript (English), Day 1, 2 April 2013017-141:9; Transcript
(English), Day 6, 9 April 2013, 1368:9-1368:21.

187 Rejoinder on Jurisdiction, 1920-22.
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tribunals consistently interpreted provisions samilo the ones set forth in the UK-Bolivia

BIT as covering indirect investmenit§.

201.Bolivia’s argument that investments should be mdidectly by nationals or companies for
them to be protected by a BIT is rejected by iratiomal case law’ In turn, case law and
legal scholars cited by the Claimaftsebut the theory that the presence of third-party
intermediary companies used in order to obtainakesin EGSA precludes Rurelec from

being considered an investor under the UK-Bolivid.B

202.Thirdly, the Claimants object to the definition “‘@ivestment” suggested by Bolivia, which
requires a capital contribution in Bolivian terrgq“capital investment”), and also reject the
assertion that Rurelec has made no capital invedtane consequently cannot be protected
under the UK-Bolivia BIT:"" Said statement applies a rule which has been exteat
exclusively by ICSID case law based on the ICSID@mtion, and which is inapplicable to
the present disputé?

203.Conversely, the Claimants consider that they haadermajor investments in Bolivi& In
addition, Rurelec and the Government of Bolivia costed a project aimed at providing
electricity to underserved rural areas, and agtbatl Rurelec would finance a subsidy to

low-income consumers known as the “dignity tariffhis was financed by Rurelec through

188 Rejoinder on Jurisdiction, 1123-25. The Claimastssider that th&nglo Iranian Oil Co.case United Kingdom v. Iraj
1952, 1.C.J. Reports 93, 22 July 1952 (ExhiRit-44), cited by the Respondent to support its argunaerff72 of its
Memorial on Jurisdiction, makes no reference todrecept of direct or indirect investment. Moreguolivia's argument
that the cases cited by the Respondent shouldsbegdirded because they do not involve the UK-BoIBAT or any other
treaties executed by Bolivia, should not be acakgpitece the provisions analyzed in those casesusrgtantially the same as
those under the UK-Bolivia BIT. For more referete¢hose cases, see Counter-Memorial on Jurisdicfifi23-26. See also
the Claimants’ allegations on 2 January 2013 alfeaitcaseTeinver S.A., Transportes de Cercanias S.A andbAs&s
Urbanos del Sur S.A. v. The Argentine RepuliSID Case No. ARB/09/1), Decision on Jurisdinti@1 December 2012
(Buergenthal, Alvarez and Hossain) (Exhiblt-151).

169 counter-Memorial on Jurisdiction, §28. Seemex Caracas Investments B.V. and Cemex Caradageitments B.V. v.
Bolivarian Republic of Venezue(iCSID Case No. ARB/08/15), Decision on Jurisdicfi@0 December 2010 (Guillaume,
Abi-Saab and von Mehren) (Exhil@i_-136).

170 Counter-Memorial on Jurisdiction, 1129-30. See.CSdhreuer, Shareholder Protection in International Investment
Law’, Transnational Dispute Management, Volume 2,ds3u8 May 2005 (Exhibi€L-112); Inmaris Perestroika Sailing
Maritime Services GMBH and others v. Ukrail€SID Case No. ARB/08/08), Decision on Jurisdioti 8 March 2010
(Alexandrov, Cremades and Rubins) (Exhibit-130).

"1 see Transcript (English), Day 1, 2 April 2013, 141142:2.
172 Rejoinder on Jurisdiction, 1927-28.

13 For example, they also cite the payment of USDn#Bon for the acquisition of EGSA in 2006, anigsated investment
of USD 110 million to increase EGSA’s efficiencyhiough a 185MW increase), as well as the introdactbf a new
technology which entailed an increase of EGSA’s grogeneration capacity. See Statement of Claim)-f97 Counter-
Memorial on Jurisdiction, 133. See Transcript (Eig| Day 1, 2 April 2013, 142:3-142:17.
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its returns on investments, deferred dividends,mergial loans, and other financing sources
for EGSAM*

204.According to the Claimants, Bolivia’s interpretatioof the definition of “protected
investment” is incorrect and distorts the true niegrhat the UK-Bolivia BIT intended to
give to this term, depriving it of itsffet utile The Respondent relies on the Spanish version
of the UK-Bolivia BIT and refers to the concept ‘okturns” (entag in Article 1(b)
thereof'” In this version, the concept of “capital investtiefinversion de capitdl is
defined within the concept of “returns”. HowevengtEnglish version of the Treaty only
uses the term “investment® which, in the Claimants’ opinion, is the concepgtually
defined by the UK-Bolivia BIT. Under the VCLT, imase of any inconsistency between
different versions of the same treaty, the meathagbest reconciles both texts shall prevail,
which in this case is the meaning set forth inEmglish version, since it includes a broad
definition of investment which accurately reflebisth the drafters’ intention and the object

and purpose of the UK-Bolivia BIT.

205.The Claimants also insist that the case law subtitty the Respondent to determine the
definition of “investment” is inappropriate. On tlome hand, Bolivia cites cases where a
narrow definition of investment is used in connactiwith Article 25 of the ICSID
Convention, which is inapplicable in this case. the other hand, the cases under the
UNCITRAL Rules cited by Bolivia constitute a mintyriposition distinguishable on their

facts from these proceedini$.

206.In any event, the Claimants assert that, if Respoiisl definition of “investment” were to be
applied, Rurelec’s investment would still fall withthe scope thereof on account of its
contributions to the Bolivian economy mentioned \abd® Based on the report from
Bolivia’s witness, Marta Bejarano, Bolivia statdsat Rurelec made no contribution in

EGSA using its own funds, but rather drained cdpitam EGSA and increased its

174 Counter-Memorial on Jurisdiction, §34.
175 Counter Memorial on Jurisdiction, §37.
76 Counter Memorial on Jurisdiction, 140. See Artit{b) of the UK-Bolivia BIT (ExhibitC-1).

Y7 Counter-Memorial on Jurisdiction, 142(a)(b). Theaiflants refer here to the casB®smak S.A. v. Uzbekistan
(UNCITRAL — PCA Case No. AA280), Award, 26 Novemt2£109 (Mantilla-Serrano, Rubins and Molfessis) (BxhRL-
54); Alps Finance and Trade AG v. SlovakidNCITRAL), Award, 5 March 2011 (Stuber, Klein a@tivellaro) (Exhibit
RL-56).

78 Counter-Memorial on Jurisdiction, 142 (c)(d).
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indebtedness. This latter statement, however, baa bebutted by the Claimants’ withess

Marcelo Blancd’®

207.Furthermore, the Claimants reject the requiremieat the investment be made Bolivian
territory. From the Claimants’ viewpoint, refereade territory relate to the host Contracting
Party which would benefit from the investment, tiot¢ place where the contribution must
take placé® If the relevant criterion were the place where tobatribution is made, any
investor acquiring an interest in a company (abascase of Rurelec) would be deprived of
the protection under the BITs merely because itlmased from the initial investor (in this
case, GAl) rather than making a direct capital cbation. However, case law cited by the
Claimants states that the BIT protects foreign stwmes who have acquired a previously

existing investment: the investment remains evéingfinvestor changed':

208.In any event, the Claimants consider that Bolivedslitional criterion of a “contribution” in
Bolivian territory has been complied with, giveratiRurelec paid for the acquisition of its
shares in EGSA and thus, such contribution mustld®mmed an investment in Bolivi&.
This interpretation would be consistent with tiq@uiborax decisior® cited by the
Respondent. If we apply the facts Quiborax to these proceedings, the payment of
USD 35 million made by Rurelec for the acquisit@ira controlling interest in EGSA would
amount to a “contribution” pursuant to the defimitiprovided inQuiborax™®* As a result,

Bolivia’s objection should be rejected.

209.In addition, the Claimants allege that Rurelec hasle other important contributions in
Bolivia, such as the obligations incurred in cortimecwith the USD 20 million loan granted
to EGSA by theCorporacion Andina de Fomentbereinafter, theCAF”), or the expertise
and know-how provided to EGSA’s personnel and dpers. This important contribution
has even been acknowledged by independent thiteepasuch as the credit rating agency,
Fitch.'®®

179 Counter Memorial on Jurisdiction, 143; Second \&&mStatement of Blanco, 16 and 21.

180 counter-Memorial on Jurisdiction, 144. SRemak S.A. (Switzerland) v. Republic of Uzbeki€t#iCITRAL — PCA
Case No. AA280), Award, 26 November 2009 (MantBerrano, Rubins and Molfessis) (ExhiRit-54).

181 Counter-Memorial on Jurisdiction, 145. Jemslax N.V. v. Republic of Venezu@l@SID Case No. ARB/96/3), Decision
on Jurisdiction, 11 July 1997 (Orrego Vicufia, Méalt and Owen) (Exhibi€CL-101).

182 Reply on Jurisdiction, 1114,

183 SeeQuiborax S.A., Non Metallic Minerals S.A. and Allewsk Kaplun v. Plurinational State of BoliiCSID Case No.
ARB/06/2), Decision on Jurisdiction, 27 Septemk@t2(Kaufmann-Kohler, Lalonde and Stern) (Exhiiit132).

184 Rejoinder on Jurisdiction, 1130-31; Claimants'tRdsaring Brief, 196.

185 Rejoinder on Jurisdiction, 132.
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210.Lastly, the Claimants consider that both Rurelestgareholding in Energais and the
Worthington engines constitute protected investmembder the UK-Bolivia BIT. In
accordance with Article 5(2) thereof, measures rale the Respondent in respect of the
Bolivian subsidiary of a UK investor (such as ikpmpriation in this case) require just and
effective compensation. Moreover, the Worthingtaomgiees constitute movable property
under Article 1(a)(i) of the UK-Bolivia BIT, and ¢hefore Rurelec’s indirect interest in such

movable property is protectét.

C. ALLEGED DENIAL OF BENEFITS TO GAI

The Respondent’s Arguments

211.According to the Respondent, Article XlII of the B®livia BIT allows any of the
Contracting Parties (in this case, Bolivia) to deéhg benefits therein to a company of the
other Contracting Party. For that purpose, two @@ must be complied with, both of
which are met by GAI: (i) ownership by nationalsadthird State (GAI's shareholder, BIE—
an entity created by IEL and later acquired by 8wth—has always been domiciled in the
British Virgin Islands); and (ii) not carrying oany substantial business activities in the
territory of the United States. GAl is a “speciarpose vehicle” created to acquire and hold
the new shares EGSA would issue as a result otdfstalization plari®’ Since both
requirements are met, the Respondent may denyethefits of the US-Bolivia BIT, which
precludes its consent to arbitration under suchaffrdrom being invoked in these

proceedings. Consequently, the Tribunal lacks gicigon over GAI's claims.

212.The Respondent explains that it has properly esedcits right to deny the benefits under the
US-Bolivia BIT to GAI in accordance with Article Xthereof!® as it timely invoked such
provision pursuant to the UNCITRAL Rules and Intgronal Law in response to the
Claimants’ Statement of Claim. The Claimants regenth statement and submit that Bolivia
purports to apply Article XII of the Treaty retrdaely.'®® In turn, Bolivia points out that the
Claimants’ reasoning is contrary to Article 23(2)tlke UNCITRAL Rules and to the case
law cited by the Claimants, since in the absencargyf special provision in the Treaty

limiting the application of the denial of benefittause, general provisions governing the

186 Counter-Memorial on Jurisdiction, §46.
187 Memorial on Jurisdiction, 111138-139. See Trans¢Epglish), Day 1, 2 April 2013, 143:7-143:21,172175:1.
188 Memorial on Jurisdiction, 9130-142.

189 Counter-Memorial on Jurisdiction, 151-52.
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time limits for the submission of jurisdictional jebtions —such as Article 23(2) mentioned

above—apply and allow these to be raised up umgifiting of the Statement of Defent8.

213.0n the other hand, the Claimants consider thatlémeal of benefits cannot operabe tung
as this would breach investors’ legitimate expéotst™ However, the Respondent asserts
that such expectations were not violated in GA#ise; since its investment was made in the
mid-90s and the US-Bolivia BIT entered into forne2001. Additionally, Bolivia argues that
a legitimate expectation cannot be based on a’Sfaikire to exercise a right to which it is
entitled. The future possibility of a denial of leéits was part of the legal framework of the
US-Bolivia BIT. Thus, the Claimants were aware bé tpossibility that Bolivia might

exercise such rights following the Treaty’s entrjoiforcer®

214.As regards the absence of substantial activitiethenUS, the Claimants allege that the
application of the denial of benefits clause ort thasis would lead to an unfair result, given
that the Respondent required GAIl's establishmentpag of EGSA’'s capitalization
process® According to the Respondent, such statement & falince neither the Bidding
Rules nor the Capitalization Agreement requiredt ttiee “subscribing company” for
acquiring shares in EGSA be a “special purposecl&hiNor they did impose nationality
requirements or restrict the commercial activitiesbe undertaken by such subscribing
company-**

215.Therefore, GPU was free to choose the company whatd participate in the bidding
process as the subscribing company to acquire E&Sifdres. However, it decided to create

a “vehicle” in the State of Delaware (GAI) withoahy commercial activity in the United

19 Reply on Jurisdiction, 1122-124. Seéysseas Inc. v. Republic of Ecuad@NCITRAL — PCA Case No. 2009-19),
Interim Award, 28 September 2010 (Bernardini, Bryed Stern) (Exhibi€L-135); Pac Rim Cayman LLC v. Republic of El
Salvador(ICSID Case No. ARB/09/12), Decision on the Regjemt’s Jurisdictional Objections, 1 June 2012 (\éeg@wail
and Stern) (ExhibitCL-140). See Transcript (English), Day 1, 2 April 2013825-179:3, 179:23-181:2; Transcript
(English), Day 6, 9 April 2013, 1428:2-1428:6.

191 Counter-Memorial on Jurisdiction, §52.

192 Reply on Jurisdiction, 11127-129. See TranscHpig(ish), Day 1, 2 April 2013, 178:12-178:18, 181&1:23, 179:12-
179:15.

193 Counter-Memorial on Jurisdiction, 156; RespondeRtst-Hearing Brief, 153.

194 Reply on Jurisdiction, 19132-137. The Respondefdrs to the Bidding Rules (Exhib@-7), which define “Stock
Subscribing Company” as “the company that shalkeribe the Subscription Shares” (Article 1) [Trilalis Translation].

Moreover, Article 2.1 stated that “the bidding cang may be: 2.1.1 Electricity Company [...] 2.1.2 €amrium of Related
Companies [...] 2.1.3 Specific Company. A juridicargon constituted exclusively for the purposesasfigipating in the

bid, which could be the Stock Subscribing Compahg.4 Other Consortiums. Article 2.3 provided ttihie Qualified

Bidder that is declared the winning bidder muststitate, if necessary, prior to the Closing Dales Stock Subscribing
Company” (Article 2.3) and, finally, in the Closiigeed, the Stock Subscribing Company shall subsdttib Subscription
Shares (Article 8.3). In turn, the Capitalizatiogréement uses a similar definition of Stock Substg Company: “the
company which subscribes to the shares under theeAwent” (Article 3) and “undertakes to pay to tbempany the
Subscription Amount” (Article 5.1) [Tribunal’'s Tralation]. See Transcript (English), Day 1, 2 A2U13, 175:21-176:6;
Transcript (English), Day 6, 9 April 2013, 1428:2229:7.
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States. This latter point is contested by the Ciaitst*® but confirmed by the Respondent,
who insists that (i) GAI declared zero US dollanstaxes in 2011; (ii) GAI cannot be
considered a “traditional holding compary?” and (i) GAI's commercial activities
mentioned by the Claimants are either insufficienihon-existent, as they merely met the
minimum legal requirements of the State of Delawdrd@herefore, in the Respondent’s
words, “GAl is no more than a mailbox company?’and there are no documents to prove
otherwise'*® Consequently, it meets the two conditions setfimt Article XII of the US-

Bolivia BIT for the Treaty benefits to be deniedtto

The Claimants’ Arguments

216.According to the Claimants, the application of &ldi Xl of the US-Bolivia BIT would
violate the international principle @facta sunt servandand would contravene the object
and purpose of investment treaties (the promotfomwestments based on rationality and
predictability). According to the case law subndtten these proceedings, the denial of
benefits cannot apply retroactively, as soughth@yRespondent, that is, once the investment
has been made, since the purpose of such provssiongive a State the opportunity to alert
investors in advance that they are no longer adidrgrotection under the relevant treaty,

thereby protecting the legitimate expectations snebstors may hav& Denial of benefits

195 Counter-Memorial on Jurisdiction, §62.

1% The tribunal inPac Rim Cayman LLC v. El Salvadi€SID Case No. ARB/09/12), Decision on the Reslgmi's
Jurisdictional Objections, 1 June 2012 (Veeder, iTand Stern) (ExhibitCL-140), considered that a traditional “holding
company” is a company created in order to “own efan its groups of companies, with attendant biene$ to control,
taxation and risk Management for the holding comyfsagroup of companies.” However, according to gaialinal, the fact
that a company is organized in the United Stateshi® sole purpose of holding shares in foreigngames indicates that
such company is not a “traditional holding compamyid fails to meet the essential condition of éagyout material
businesses in its home country.

197 Reply on Jurisdiction, 1144. The activities memgid by the Claimants, which the Respondent corsintsufficient
and/or non-existent are: (a) maintaining a “regideoffice” and a “principal office” in Akron, Ohjoas the Delaware
General Corporation Law requires having an addressich state (see Exhili#-107). Moreover, the office in Akron does
not belong to GAl, but to FirstEnergy; (b) havingpainted an agent in the State of Delaware is alsggal requirement
under the General Corporation Law; (c) holding shalders’ meetings is also mandatory under the &e@»drporation
Law, and the only meetings held were those prioFitetEnergy’s disinvestment in 2003 (no meetirigteel documents
have been submitted thereafter); (d) no meetingeeoboard of directors have been held since 260y én extraordinary
meeting of the board of directors was held in 2008 der to the adopt solutions required by the G&Fa precondition for a
credit disbursement); and (e) as regards the appeim of its administrators, the same happensinas she end of 2003
there has been just one administrator appointe20@8) (ExhibitC-230).

198 Reply on Jurisdiction, 146; Respondent’s PostridgaBrief, 1150-53, 58.
199 5ee Transcript (English), Day 1, 2 April 2013, 1B6177:24; Transcript (English), Day 6, 9 April1X) 1428:8-1428:18.

200 counter-Memorial on Jurisdiction, §952-55. $&ama Consortium Limited v. Republic of Bulga(l&€SID Case No.
ARB/03/24), Decision on Jurisdiction, 8 February020(Salans, van den Berg and Veeder) (Exhiiit110); Hulley
Enterprises LimitedCyprus) v. The Russian Federati®CA Case No. AA226), Award on Jurisdiction and Askibility,

30 November 2009 (Fortier, Poncet and SchwebelhifiixCL-125); Veteran Petroleum Limited (Cyprus) v. The Russian
Federation(PCA Case No. AA228), Award on Jurisdiction andmAskibility, 30 November 2009 (Fortier, Poncet and
Schwebel) (ExhibitCL-126); Yukos Universal Limited (Isle of Man) v. The Rusdtaderation(PCA Case No. AA227),
Award on Jurisdiction and Admissibility, 30 Novemb2009, (Fortier, Poncet and Schwebel) (Exhibli-127). See
Transcript (English), Day 6, 9 April 2013, 1362:267:19.
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in this case would run contrary to the principlésstability, certainty and good faith, as

Bolivia (i) required the establishment of GAI, (iWas aware of its investment since day one,
(iii) included such investment in the NationalisatiDecree, and (iv) now that arbitration

proceedings have been initiated and having recealedhe returns on the investment,

purports to deny the benefits of BIT protectiorttie investment holders. For the foregoing
reasons, the Tribunal cannot accept the retroaetp@ication of Article XIl of the US-

Bolivia BIT.?*

217.In addition, the Claimants consider that Bolivimeat deny benefits under Article XII of the
US-Bolivia BIT because the conditions set forthréine have not been met, especially the
absence of “substantial business activities” inuinéed States. The Claimants stress that the
US-Bolivia BIT does not provide a definition oSubstantial business activitiedf the
VCLT were applied, the term “substantial” would ¢ a synonym of “large”, as the
decisive question would be the materiality and thet magnitude of the business activity.
This is the interpretation provided by arbitraleteswv. Therefore, GAl has indeed conducted
substantial commercial activities in the United t&a since it maintains offices in said
territory, holds shareholders’ meetings in Ohiovesl as Board of Directors’ meetings,
prepares the minutes of said meetings, etc., thefdhblling the conditions described in

arbitral case la™

218.In addition to the allegations on the prospectigpli@ation of the denial of benefit the
Claimants consider that such provision cannot lerstood, as argued by the Respondent,
as “[a] plea that the arbitral tribunal does not have jutistion shall be raised no later than
in the statement of defensawithin the meaning of Article 23(2) of the UNCRAL
Rules® Instead, it is an act that forms the basis fohsaplea. The UNCITRAL Rules set
out the procedural deadline beyond which an exggtinisdictional obstacle will be waived,
but the deadline for creating such an obstacle iadter of substance, governed by
international law’™ In this regard, it is a well-established princighat “jurisdiction is to be

determined in light of the situation as it exists e date the judicial proceedings are

201 counter-Memorial on Jurisdiction, 156-58;. Seen$caipt (English), Day 1, 2 April 2013, 143:22-1¥¢: Transcript
(English), Day 6, 9 April 2013, 1360:22-1360:25622-1367:19.

202 counter-Memorial on Jurisdiction, §161-62; ClainsaRost-Hearing Brief, 184. S&ac Rim Cayman LLC v. Republic of
El Salvador(ICSID Case No. ARB/09/12), Decision on the Reslgmt’'s Jurisdictional Objections, 1 June 2012 (\éeed
Tawil and Stern) (Exhibi€L-140); Petrobart Limited v. The Kyrgyz Repub{l8SS Case No. 126/2003), Award, 29 March
2005, (Danelius, Bring and Smets) (Exhikit-111). See Transcript (English), Day 1, 2 April 201314119-145:7;
Transcript (English), Day 6, 9 April 2013, 1360:2861:18.

203 5ee Counter-Memorial on Jurisdiction, Section IV.
204 Reply on Jurisdiction, 1122.

205 Rejoinder on Jurisdiction, 137.



RL-160
PCA Case No. 2011-17
Award
Page 79 of 208

instituted.” Moreover, “once established, jurisaiat cannot be defeated. It simply is not

affected by subsequent evert®.”

219.In the Claimants’ opinion, the denial-of-benefitause may affect an investor’'s claims in

two different ways, neither of which can operateazctively:

(&) The State deprives the claimant of all substanpvaections of the BIT, and that
measure is in line with the BIT. All claims wouldus be inadmissible. However, if the
State has not denied benefits at the moment istakeasures on the grounds that the
treaty has been violated, then all protectionsaaitbat moment in place, and a breach of
the Treaty can occur. By later denying the benefitde Treaty, the State cannot undo
the legal reality of a treaty breach—it can onlgvent its subsequent actions from

violating the Treaty.

(b) The State deprives the claimant of the benefito€onsent to arbitration as set forth in
the BIT, preventing claims from being adjudicatgdam arbitral tribunal. However, if
the State has not denied benefits at the momenh Wieeclaimant initiates arbitration,
then the State’s consent is still in place, anddfier to arbitrate is accepted by the
investor and transformed into an irrevocable agesgnBy later denying the benefits of
the Treaty, the State cannot withdraw a conserttitha already been accepted. It can

only prevent the investor from initiating arbitis with respect to future dispufés.

220.In this case, the disputed events took place in RZ}0. At that time, the Respondent had
not invoked the denial-of-benefits clause. Themftihe full range of substantive protections
of the US-Bolivia BIT applied to the Claimants &heir investment. Moreover, to the extent
that Bolivia’'s conduct was contrary to the termghe# Treaty, GAl immediately acquired a
right to compensation. Similarly, the Claimantgiaied this arbitration in November 2010,
two years before Bolivia sought to withdraw itsatgebenefits. However, Bolivia accepted
the offer to arbitrate and, in turn, GAI had lorigce availed itself of the benefit of the
arbitration clause of the US-Bolivia BIT. Additidha the Respondent was at all times

aware of the Claimants’ investment in Bolidfa.

2% Rejoinder on Jurisdiction, 1138-39. S@empafiia de Aguas Del Aconquija S.A. and Vivendvdssal S.A. (before
Compaigne Générale des Eaux) v. The Argentine Repli8SID Case No. ARB/97/3), Resubmitted Case, Dewtisn
Jurisdiction, 14 November 2005 (Kaufmann-Kohlerrriz¢ Verea and Rowley) (Exhib@L-145).

207 Rejoinder on Jurisdiction, 140.

208 Rejoinder on Jurisdiction, 1141-42. See Trans¢Epylish), Day 6, 9 April 2013, 1362:2-1367:19.
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221.In any case, contrary to the Respondent’s argumi&niise Claimants state that it is the
Respondent who must prove the fulfilment of allessary conditions to deny the benefits of
the Treaty in accordance with Article 27(1) of tiBICITRAL Rules?™ Since Bolivia has
failed to show that GAI is not engaged in any sasal economic activities, the denial-of-

benefits clause cannot apply.

D. ALLEGED PRESENTATION OF NEW CLAIMS NOT PROTECTED BY THE TREATIES

The Respondent’s Arguments

222.According to the Respondent, the Claimants hawes flew Claims in the Statement of
Claim, which had not been included in the Notic®dpute or in the Notice of Arbitration.
The New Claims refer to violations of the Treatesthe part of Bolivia in connection with:
(i) electricity spot prices; (ii) capacity paymenasd (iii)) the two Worthington engines. The
Respondent alleges that, by way of this submissiwhich it describes as “untimely’—the
Treaties were violated in two respects (Articledithe US-Bolivia BIT and Article 8 of the
UK-Bolivia BIT):

(&) The conditions necessary for the notice of Newr@$ahave not been fulfilled. The term
“dispute” in the Notice of Arbitration and the tefigispute” in the Statement of Claim
are used differently, and the New Claims are inetudh the latter, despite not having
been included in the former (neither in the Notideded 13 May 2010 nor in those

invoked in the same documeft).

(b) The cooling-off period established in the Treafmsthe possible amicable settlement
of the dispute was not fulfilled. This breach woulldve occurred even if the New
Claims had been included in the Notice of Arbitafisince the Respondent would still
not have had an opportunity to avail itself of heriod of amicable consultations.
Furthermore, during the meetings held between 2A@$0 and March 2011, the
compensation to be granted to the Claimants dubdmationalisation was discussed,
but not the New Claim&?

209 Reply on Jurisdiction, 1140.
210 Rejoinder on Jurisdiction, 140.

21 Memorial on Jurisdiction, 111159-165; RespondeRtst-Hearing Brief, 160. See Transcript (Englighdy 6, 9 April
2013, 1429:14-1430:1.

212 \femorial on Jurisdictiorf[170.
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223.According to the Respondent, the Claimants arengskie Tribunal to hear new claims, and
forcing Bolivia to respond to them in too shorteripd of time considering their costs and
complexity. Pursuant to recent case law, these Kéavms should be dismissed by the
Tribunal, which lacks jurisdiction to hear them &ese the conditions established by the

Treaties in this regard have not been fhet.

224.In its Reply on Jurisdiction, the Respondent stétes$ the Claimants have failed to prove
two points in connection with the New Claims: (ijigp notification of such claims to
Bolivia, and (ii) that such claims were mentionedidg negotiations between the Parties.
Therefore, the Tribunal must decide whether Bolygae its consent to arbitrate these New
Claims and whether the conditions concerning ruatifon of disputes and cooling off were

met.

225.In response to the statements made by the Clainwmserning Article IX of the US-
Bolivia BIT,*** the Respondent holds that, in addition to itsrpaiguments™ and based on

1% a dispute arises at the time that an investogediea treaty violation. Thus, the

Murphy,
period of three months required under the US-BaIBIT starts running on the date of such
allegation, which the investor must prove. Henc&] k&as the burden of proving that Bolivia

became aware of a dispute under the Treaty comzpthe New Claims at least three months
before the commencement of this proceeding. Howetlés evidence has not been

submitted?’

226.Furthermore, the Respondent argues that the Clasnwamtradict themselves in regards to
the requirement of prior notification under the B8livia BIT. Although they initially
acknowledged its mandatory nature when giving amithotice to Bolivia of the dispute
regarding expropriatioff® they now deny the application of this requiremientespect of

the New Claims, alleging that the notice and capliff requirements are not mandatory or

213 Memorial on Jurisdictiof171-175. SeBurlington Resources Inc. v. Republic of Ecua@d@SID Case No. ARB/08/5),
Decision on Jurisdiction, 2 June 2010 (KaufmannikghStern and Orrego Vicufia) (ExhilitL-17); Murphy Exploration
and Production Company International v. Republicgiador (ICSID Case No. ARB/08/04), Award on Jurisdictidry
December 2010 (Oreamuno Blanco, Grigera Nadn andega) (ExhibitRL-60); Argentine Republic v. BG Group PLC,
Decision on Annulment of the U.S. Court of Appéaland for the District of Columbjal7 January 2012 (Judge Rogers)
(Exhibit RL-61); Enron Corporation and Ponderosa Assets, L.P. v.eAtige RepubliqICSID Case No. ARB/01/3),
Decision on Jurisdiction, 14 January 2004 (Orregauia, Gros Espiell and Tschanz) (ExhiRit-16).

214 5ee 236nfra.
215 Memorial on Jurisdiction, §155.

218 seeMurphy Exploration and Production Company Internagl v. Republic of EcuaddtCSID Case No. ARB/08/4),
Award on Jurisdiction, 15 December 2010 (Oreamuian®, Grigera Naén and Vinuesa) (ExhiRit-60).

217 Respondent’s Post-Hearing Brief, 163. See Trapis(&nglish), Day 1, 2 April 2013, 244:8-245:12.

218 statement of Claim, 1138; Notice of ArbitrationAl Notice of Claim to President Evo Morales, 12ywR010 (Exhibit
C-39).
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jurisdictional in nature. Based on the VCLT and BhelingtonandMurphy case$", as well
as on recent precedefifsthat in its view outweigh the precedents invoked the
Claimants’* the Respondent asserts that the statement ajumgeagainst Articles 8 of the
UK-Bolivia BIT and IX of the US-Bolivia BIT.

227.Therefore, should the Tribunal find that the notifion and cooling off conditions are of a
procedural nature, it must nevertheless constremthuch that they have full effect, since
otherwise the text of the Treaties would losedttet utile and the rule of good faith

interpretation would be thus breaclf&d.

228.0n the basis ofCS Inspection and Control Servi¢é%the Respondent argues that the
Tribunal does not have the power to set aside ¢tiéaation and cooling off requirements,
even if these were futile. In any case, futilityshaot been demonstrated by the Claimants
either? Therefore, there is no evidence (i) that Boliviaud not have amicably resolved

the disputes concerning the New Claims if notifiedreof prior to the Statement of Claim;

219 Reply on Jurisdiction, 11158-163. SBarlington Resources Inc. v Republic of Ecuaf@SID Case No. ARB/08/5),
Award on Jurisdiction, 2 June 2010 (Kaufmann-Koh&tern and Orrego Vicufia) (ExhilitL-17); Murphy Exploration and
Production Company International v. Republic of &wor (ICSID Case No. ARB/08/4), Award on Jurisdictiobb
December 2010 (Oreamuno Blanco, Grigera Nadn andegia) (ExhibiRL-60).

220 Reply on Jurisdiction, 1167. S@&aimler Financial Services AG v. Argentine Repull@SID Case No. ARB/05/1),
Award, 22 August 2012 (Dupuy, Brower and Janei}hfbit RL-118); Iberdrola Energia, S.A. v. Republic of Guatemala
(ICSID Case No. ARB/09/5), Award, 17 August 2012ul¢fa, Oreamuno Blanco and Derains) (ExhiRlt-22); ICS
Inspection and Control Services Limited (United dtiom) v. Argentine Republ{&/NCITRAL — PCA Case No. 2010-9),
Award on Jurisdiction, 10 February 2012 (Dupuy, iBedez and Lalonde) (ExhibRL-29); Abaclat et al v. Argentine
Republic(ICSID Case No. ARB/07/5), Dissenting Opinion abféssor Georges Abi-Saab, 28 October 2011 (ExRibit
121); Impregilo S.p.A v. Argentine Repub{i€SID Case No. ARB/07/17), Dissenting OpinionRsbfessor Brigitte Stern,
21 June 2011 (ExhibRL-119); Noble Energy, Inc. and Machalapower CIA. LTDA vu&ior and Consejo Nacional de
Electricidad (ICSID Case No. ARB/05/12), Decision on Jurisdiofi® March 2008 (Kaufmann Kohler, Cremades and
Alvarez) (ExhibitRL-20).

221 See Transcript (English), Day 1, 2 April 2013, 486246:16; Transcript (English), Day 6, 9 Aprili&) 1429:14-1430:1.

222 Reply on Jurisdiction, 1168. In addition, the Resfent relies on various precedents supportingriggment:Eduardo
Vieira v. Republic of Chil¢ICSID Case No. ARB/04/7), Award, 21 August 200¥opeser, Zalduendo and Reisman)
(Exhibit RL-125); Asian Agricultural Products Ltd. v. Sri LanKiCSID Case No. ARB/87/3), Award, 27 June 1990 (El
Kosheri, Goldman and Asante) (ExhiBiL-10).

223 Reply on Jurisdiction, 1169. S#8S Inspection and Control Services Limited (Unikédgdom) v. Argentine Republic
(UNCITRAL — PCA Case No. 2010-9), Award on Jurisidic, 10 February 2012 (Dupuy, Bernardez and LadriExhibit
RL-29).

24The Respondent notes that in their Counter-Mermonaurisdiction, 1164, 72, and 73, the Claiméwatge only affirmed
that Bolivia made no attempt to amicably settle Mesv Claims, that negotiations on nationalisati@rewunsuccessful and
that Bolivia’s stance in this arbitration confirtiiee scarce possibilities that an agreement would baen reached. See 1236
infra. Additionally, the Respondent considers in itegditions of 14 January 2013 thEeinver S.A., Transportes de
Cercanias S.A y Autobuses Urbanos del Sur S.A genfine RepubliqICSID Case No. ARB/90/1), Decision on
Jurisdiction, 21 December 2012 (Buergenthal, Alzaaad Hossain) (Exhibi€L-151), reinforces Bolivia's stance in this
respect. This is so because the circumstancesbfcase and of this case are very different: ibeze has been no kind of
negotiation on the New Claims (unlike in the memtid case). Therefore, the prior negotiation requérd has not been
observed. See Transcript (English), Day 1, 2 A2013, 246:17-247:15.
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or (i) that negotiations on the New Claims wouldt mave succeeded because the

negotiations on nationalisation did not succ&ed.

229 .Lastly, the Respondent argues that consideratibosest and “dilatory nature” cannot justify

ignoring limitations on Bolivia’s consent under fheeaties®®

230.Next, Bolivia asserts that the Claimantpportunisti¢ allegations were madddr the first
time in this arbitratiofi that the measures giving rise to the New Claingseapreliminary
steps that culminated in the nationalisation, gbelhthe New Claims were subsumed within
the notification regarding the nationalisatfdh.The Respondent considers that such

allegations are unsustainable for the followingsoees:

(@) Both the Notice of Dispute and the definition ofsjgute” in the Notice of Arbitration
demonstrate the limited nature of the single dismattified to the Respondefit.

(b) The Claimants acknowledge that the notificationsMdy 2012 referred to “[t]he
dispute [that] arises out of the Bolivian Governt'gemationalisation of Rurelec’s
indirect shareholding in [EGSA] by means of Suprddeeree No. 0493 dated 1 May
2010.7*° Nonetheless, the New Claims concerning the PBP spatl prices cannot
“arise out of” the 2010 Supreme Decree, since thteyn from measures adopted in
2007 and 2008, respectivef).

(c) The Claimants have not submitted any evidenceth®teasures that gave rise to the
New Claims were preliminary to the nationalisatartheir investment® In any case,
this argument contradicts the terms in which thesent their claims, since they have

never alleged an indirect expropriation.

225 Respondent’s Post-Hearing Brief, 1164-65.
226 Reply on Jurisdiction, 11176-177. See fi2B6.

22T Counter-Memorial on Jurisdiction, 1163, 73, andS& 234nfra. In this regard, in its allegations of 14 Janu20{3,
the Respondent contradicts the position of Claisiamincerningleinver S.A. v. Argentine Republigccording to the
Respondent, what is decisive in this concern igHerclaims to relate to the same object; withbatttibunal defining what
should be considered as such. In any case, the@aws have no relation whatsoever to nationatisatSee Transcript
(English), Day 6, 9 April 2013, 1430:1-1430:9.

228 Reply on Jurisdiction, 1179. See Transcript (EmliDay 1, 2 April 2013, 248:20-248:22.
228 Counter-Memorial on Jurisdiction, §70. See fi284.

230 Reply on Jurisdiction, 1180; Respondent's PostiHgaBrief, 166. See Transcript (English), Day 1Agril 2013,
248:24-249:11.

%1 Reply on Jurisdiction, 1181.
232 Reply on Jurisdiction, 1182.



RL-160
PCA Case No. 2011-17
Award
Page 84 of 208

(d) The argument according to which the Claimants xegkithe right to add facts and
arguments to support their claim is “absurd”. I&tbases that define the notion of
“dispute” or “controversy* are considered, it is clear that the New Claimsil@mot
be considered as related to the dispute on naisatian®* In any case, no relationship
between the facts, applicable law, and the chragylmderlying the New Claims and

nationalisation has been establisR&d.

(e) The Claimants’ have also included in their New @kithe claim for the Worthington
engines, and both Parties agree that these engiees not within the scope of

application of the Nationalisation Decrée.

231.According to the Respondent, the Claimants sugthestnegotiations on compensation for
the nationalisation were “amicable” and providedagportunity to negotiate on the New
Claims. However, the New Claims were never disalisse¢he consultations and meetings
held on the assessment of EGSA’s equity for theutaion of the compensation owed for
the nationalisatio’’ This is confirmed by the Claimants themselveshigirt Statement of
Clain?®® and Counter-Memorial on Jurisdictiéil. Moreover, the Respondent adds that it
only became aware of the New Claims after the ssfiom of the Statement of Claim,
months after the amicable consultations concluidigd. Claimants themselves acknowledged
that they have “raised these specific issues fa fihst time during the legal and
quantification exercise that the filing of a Staén of Claim entails*° so that it is

impossible for these to have been negotiated biedod**

232.In light of the foregoing, the Respondent reaffirthat the Tribunal has no jurisdiction to

hear the New Claims raised by the Claimants.

233 SeeEmpresas Lucchetti, S.A. and Lucchetti Peru, S./Republic of Pery(ICSID Case No. ARB/03/4), Award, 7
February 2005 (Buergenthal, Cremades and Paul@&Sgrhipit RL-126).

234 Reply on Jurisdiction, 1186. See Transcript (EmliDay 1, 2 April 2013, 247:23-248:20.
235 Reply on Jurisdiction, 1187.

238 Reply on Jurisdiction, 1188; Statement of Claig§4]

%7 Reply on Jurisdiction, 1191.

238 Statement of Claim, 19105-110.

239 Counter-Memorial on Jurisdiction, §979-80, and.192

240 Counter-Memorial on Jurisdiction, §79.

241 Reply on Jurisdiction, 1193.



RL-160
PCA Case No. 2011-17
Award
Page 85 of 208

The Claimants’ Arguments

233.In the Claimants’ view, the “New Claims” have beproperly submitted within this
arbitration and, thus, no Treaty provisions havenbéreached, since such claims are

encompassed within the same dispute, (hationalisation:?

234.Concerning the amicable consultations period indokg the Respondent, the Claimants
conclude that (i) the US-Bolivia BIT does not reguprior notification of the dispute, so that
the argument in relation to GAI would not héfdii) the amicable consultation period is a
procedural and not a jurisdictional matter (as tbun the case law cited), such that
non-observance of this requirement does not aierTribunal’s jurisdictiorf** and (iii) in
any event, the Claimants have actually fulfillectlswobligation, since all “New Claims”
relate to the notified nationalisation. In additiamthe notification letter and in the Notice of
Arbitration itself, the Claimants reserved the tighadd facts and legal issues regarding the

claims madé®

235.The Claimants’ cite certain precedents to supg@tconclusion that it is not compulsory to
send a separate notice or apply the period of d@c@nsultations when claims relate to the
same disputé® The cases relied upon by the Respondent areviarsiebecause they deal
with situations in which (i) the claimant had neinsa notice of arbitration (a situation not

faced in this arbitration), or (ii) the tribunalskified the claims as “inappropriate” because

242 gee Transcript (English), Day 1, 2 April 2013, 145145:12; Transcript (English), Day 6, 9 April 1&) 1359:21-
1360:12.

3 The UK-Bolivia BIT establishes that once an agreetthas not been reached after the amicable catisnliperiod and
six months have passed since one of the partiégeddhe other of the existence of the dispute, rédevant arbitration may
be commenced. On the contrary, the US-Bolivia Bifipsy refers to the lapse of three months for ahyhe parties to
submit the dispute to mandatory arbitration, withalditional requirements.

244 Counter-Memorial on Jurisdiction, 168-71. @¢mclat and others v. Argentine Repul{licSID Case No. ARB/07/5),
Decision on Jurisdiction and Admissibility, 4 Aug@®11 (Tercier, Abi-Saab and van den Berg) (Ext@hi-138); Biwater
Gauff (Tanzania) Ltd. v. Tanzan@CSID Case No. ARB/05/22), Award, 24 July 2008 (BoLandau and Hanotiau)
(Exhibit CL-51); Bayindir Insaat Turizm Ticaret ve Sanayi A.S varit Republic of PakistafiICSID Case No.
ARB/01/13), Decision on Jurisdiction, 14 Novemb802, (Kaufmann-Kohler, Berman and Bockstiegel) (BXICL-116);
SGS Société Générale de Surveillance S.A. v. Isi&epublic of PakistaiCSID Case No. ARB/01/13), Decision on
Jurisdiction, 6 August 2003, (Feliciano, Faures dimbmas) (ExhibitCL-107); Ronald S. Lauder v. Czech Republic
(UNCITRAL), Award, 3 September 2001 (Briner, Kleand Cutler) (ExhibiCL-23); Link-Trading Joint Stock Company v.
Consumer Control Department of the Republic of Mwig Award on Jurisdiction, 16 February 2001 (HerdfdBuruiana
and Zykin) (ExhibitCL-105); Wena Hotels Limited v. Republic of EgySID Case No. ARB/98/4), Summary of the
Tribunal’s Minutes, 25 May 1999 (Leigh, FadlallahdaHaddad) (ExhibitCL-103); Frank J. Sedelmayer v. Russian
Federation Award, 7 July 1998 (Exhibi€L-102); Ethyl Corporation v. Government of Canadavard on Jurisdiction, 24
June 1998 (Béckstiegel, Brower and Lalonde) (ExHihi-5). See Transcript (Spanish), Day 1, 2 April 2013%:1-1359:4.

245 Counter-Memorial on Jurisdiction, §§73-75.

246 Counter-Memorial on Jurisdiction, 75-76. S@eneration Ukraine, Inc. v. UkraindCSID Case No. ARB/00/9),
Award, 16 September 2003 (Salpius, Voss and Payld&xhibit RL-24); Swisslion DOO Skopje ¥ormer Yugoslav
Republic of Macedoni@lCSID Case No. ARB/09/16), Award, 6 July 2012 (Buime, Price and Thomas) (Exhil@i -
142); CMS Gas Transmission Company v. Argentine Rep(IBi®ID Case No. ARB/01/8), Decision on Jurisdieti@7 July
2003 (Orrego Vicuia, Lalonde and Rezek) (ExHiiit83).
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they were made out of context, in an untimely manorerelated to different legislation than
the one that had been invokéd.

236.Ultimately, the Claimants consider that they havenplied with the amicable consultation
period, since they have attempted to reach an agndewith Bolivia in order to obtain fair
compensation for the nationalisation of their irtm@nts. Nonetheless, after four meetings
held to that effect, no compensation was offerethakes no sense for Bolivia to require the
Claimants to undergo an amicable consultation peaiber having qualified the purported
“New Claims” as “frivolous” and “not even claims der the Treaties or international law”.
This would force the Claimants to start new negates in which Bolivia would not
participate, making it necessary to start a newratlmn, convene a new tribunal, and debate
the same issues agaffi.Requiring futile amicable conversations prior b tarbitration
would be unnecessarily stringent, formalist, andvauld not serve the interests of the

Parties. This vision is in accordance with Arti8 of the VCLT?*

237.Therefore, it would be unreasonable to depriveTthieunal of its jurisdiction to hear three
claims based on a purportedly defective notifiagatiespecially given that they are part of a
wider claim, with respect to which negotiations et successful and which Bolivia has
shown no intention to settle. In any event, angrasiously explained by the Claimarit§,
there would be no use in requiring negotiationsceomng claims connected to the spot
prices, PBP and Worthington engines, considerirggaitiitude and the statements made by

Bolivia in the course of the proceedirfgs.

247 Counter-Memorial on Jurisdiction, 177. Sdarphy Exploration and Production Company Interoatl v. Republic of
Ecuador (ICSID Case No. ARB/08/4), Award on Jurisdictid®y December 2010, (Oreamuno Blanco, Grigera Nadn an
Vinuesa) (ExhibitRL-60); Burlington Resources Inc. v. Republic of Ecuaf@SID Case No. ARB/08/5), Decision on
Jurisdiction, 2 June 2010 (Kaufmann-Kohler, Sterd @rrego Vicufia) (ExhibRL-17).

248 Counter-Memorial on Jurisdiction, 1180-83. In trespect, see the allegations of the Claimantseraimg Teinver S.A.,
Transportes de Cercanias S.A and Autobuses UrbdabSur S.A. v. Argentine Repub(iESID Case No. ARB/09/1),
Decision on Jurisdiction, 21 December 2012 (Buetgsn Alvarez and Hossain) (Exhib@L-151), since according to
Claimants it supports their stance. See Trans(ipglish), Day 1, 2 April 2013, 146:7-146:19.

249 Counter-Memorial on Jurisdiction, 1749-50. Se¢er alia, Ronald S. Lauder v. Czech RepulflitNCITRAL), Final
Award, 3 September 2001 (Briner, Klein and Cut{&jhibit CL-23); Abaclat et al v. Argentine Repub(iiCSID Case No.
ARB/07/5), Decision on Jurisdiction and Admissityili4 August 2011(Tercier, Abi-Saab and van dengBéExhibit CL-
138); Biwater Gauff (Tanzania) Ltd. v. United RepublicTainzania(ICSID Case No. ARB/05/22), Award, 24 July 2008
(Born, Landau and Hanotiau) (Exhil@t-51) or Teinver S.A., Transportes de Cercanias S.A anchisés Urbanos del Sur
S.A. v. Argentine Republ{tCSID Case No. ARB/09/1), Decision on Jurisdinti@1 December 2012 (Buergenthal, Alvarez
and Hossain) (ExhibiEL-151).

250 statement of Claim, 19106-110, and 167-171.

1 statement of Defense, 1119-20, 24, 136, 231, aad, 616. SeeTeinver S.A., Transportes de Cercanias S.A and
Autobuses Urbanos del Sur S.A. v. Argentine Rep(IBISID Case No. ARB/09/1), Decision on Jurisdinti@l December
2012 (Buergenthal, Alvarez and Hossain) (ExHitit151).
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238.Hence, the Claimants’ efforts to settle their dispwith the Respondent have been both
lengthy and unsuccessful. Under these circumstatioesl reaties do not impose additional
requirements, and the Tribunal must accept itsgliction over the claims at issue. In any
event, the Claimants consider that they have cadphith the notification and amicable
consultation requirements. Thus, based on the Regnbs own arguments, since the
measures relating to the spot prices, PBP and \vigithn engines were implemented in the
context of the nationalisation of the electricipctor, there should be no need for a separate

notification of such claims, since these wouldmmtded within the nationalisation itséif.

E. PURPORTED DOMESTIC NATURE OF THE NEW CLAIMS

The Respondent’s Arguments

239.According to the Respondent, the New Claims fathimi the exclusive scope of Bolivian
law, and cannot be considered international dispukeler the Treaties. The Tribunal should
thus find that, as per the VCLT’ rules of interjart@in and Articles 1X(1) and 8(1) of the US-
Bolivia BIT and the UK-Bolivia BIT, respectivelyhé Respondent has not given its consent

to have such domestic claims heard in these proug=d’

240.0n the basis oberdrola v. Guatemal®* Bolivia argues that it has not given its consent t
arbitrate any investment-related dispute, but afi§putes toncerning an obligatiorjof
Bolivia] under this Agreemehin accordance with Article 8(1) of the UK-BoliviBIT.*®
Furthermore, it interprets Article 1X(1) of the URlivia BIT accordingly, including
disputes arising out of ar{...] allegedbreach of any right conferred, created or recogdize
by this Treaty, as well as those arising out of amvestment authorizatidnor an
“investment agreeménfnone of which exist in the present case). Onaeanthe consent

granted by Bolivia is limited to disputes regardihg obligations set forth in the Treaties.

241.1n any case, Bolivia considers that the Tribunabimundertake its own characterization of

the legal nature of the New Claims in accordandg thie international case law citétand

252 Rejoinder on the Merits, 1153-57. S€einver S.A., Transportes de Cercanias S.A ando@sts Urbanos del Sur S.A. v.
Argentine Republi¢ICSID Case No. ARB/09/1), Decision on Jurisdinti@1 December 2012 (Buergenthal, Alvarez and
Hossain) (ExhibiCL-151).

3 Respondent’s Post-Hearing Brief, 1168-69.

24 geelberdrola Energia, S.A. v. Republic of Guatemd@SID Case No. ARB/09/5), Award, 17 August 20Z2ileta,
Oreamuno Blanco and Derains) (ExhiRli-22). See Transcript (English), Day 6, 9 April 201331:1-1431:6.

25 Memorial on Jurisdiction, 1185-187; RespondeRtst-Hearing Brief, 174.

26 Memorial on Jurisdiction9195-206. Se®antechniki S.A. Contractors & Engineers v. Albafi@SID Case No.
ARB/07/21), Award, 28 July 2009, (Paulsson) (ExhiBL-18); Societé Générale de Surveillance S.A. v. Repulblic o
Philipines (ICSID Case No. ARB/02/6), Tribunal’s Decision obj€xtions to Jurisdiction, 29 January 2004 (El Kdrgs
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the principle that a true “treaty claim” requires/éstors to demonstrate through clear and
precise reasoning which acts and conduct are atitile to the State and constitute

violations of the relevant treaty or customary iingtional law?>’

242.As regards the New Claim concerning the spot pribe, Respondent alleges that the
Claimants seek a determination from the Tribunalwdrether the price to be applied to
electricity generators should be (i) the one sethfan Supreme Decree No. 26099 of 2
March 2001 or (ii) the one set forth in Supreme @ecNo. 29598 Ultimately, the
Respondent considers that the Tribunal is beingiestgd to determine whether the

modification is compatible with the previously ekig regulatory framework.

243.After outlining the evolution of the regulations vgoning the electricity sectdr? the
Respondent alleges that the reform implemented upreé®ne Decree No. 29599 sought to
mitigate the effect of the formula set forth in fréor rules and regulatiorf&?in peak hours,
the most inefficient generation units (in termscobts and environmental damage), which
contributed very little power to the system, becaheMarginal Generation UAi and set
the price that all generators would receive fohdad//h contributed to the system. Thus, the
price of electricity would increase dramaticallypak production times, out of proportion
with the true cost of electricity produced by thbay generation units. This was detrimental
to consumers and resulted in a “windfall profitt fpenerators. The previous system also did
not encourage companies to acquire more efficignipeent, as in the case of EGSA,

which had the most inefficient equipment in Bolivia

244 Supreme Decree No. 29599 removed from the spog patculation formula all generation
units that distorted such calculation, providedt ttieey met two requirements: (1) using

liquid fuel and (2) having a power below 1% of thaximum power registered in 2067.

Crawford and Crivellaro) (ExhibiRL-19); Noble Energy, Inc. and Machalapowe CIA. LTDA v. d&r and Consejo
Nacional de Electricidad(ICSID Case No. ARB/05/12), Decision on Jurisdiati 5 March 2008 (Kaufmann-Kohler,
Cremades and Alvarez) (ExhibRL-20); Compafiia de Aguas del Aconquija S.A. and Vivendvddsal S.A.(former
Compaigne Générale des Eaux) v. Argentine Rep(i@igID Case No. ARB/97/3), Decision on Annulmeditjuly 2002,
(Fortier, Crawford and Fernandez Rozas) (Ex/@hit26).

%7 Reply on Jurisdiction, 11197-198; Respondent's-Plesring Brief, 169. Se&otal S.A. v. Argentine RepubitCSID
Case No. ARB/04/1), Decision on Jurisdiction, 25gAst 2006 (Sacerdoti, Marcano and Alvarez) (Exhitiit127);
Iberdrola Energia, S.A. v. Republic of Guatem@ZSID Case No. ARB/09/5), Award, 17 August 20Z2leta, Oreamuno
Blanco and Derains) (ExhibRL-22).

8 5ee f1144-146upra
29 Memorial on Jurisdiction, 1210-228.
260 Memorial on Jurisdictiorf[§217-218.

261 ROME 1995, Article 1, “Marginal Generation Unithd last Generation Unit in the condition to satssfyse in demand,
dispatched by the [CNDC] in accordance with thepduares established in these Regulations” [TribsiTahnslation].

%2 Text of Supreme Decree No. 29 599 available irMbenorial on Jurisdiction, 1235.
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Bolivia explains that this variation did not medrat companies owning such generation
units would stop charging for the electricity thhéy were contributing to the system, but
rather, that they would receive the monetary vabfigheir variable unit costs, as per

Operating Rule No. 3/2008.

245.The Claimants also allege that the modificatioastrary to their legitimate expectations.
However, this allegation does not transform a maiteBolivian law into an international
matter, especially when the purported legitimafjgeetations stem from Bolivian regulations
on spot priceé® Ultimately, the Claimants seek to have the Tributetermine whether

Bolivia has breached Bolivian laf#/

246.This New Claim is thus of a domestic nature, pemg to Bolivian law. Consequently,
Bolivia considers that it has not breached its gdilons under the Treaties (fair and
equitable treatment, full protection and securdyd impairment of the investment through
the adoption of unreasonable measuf&dyloreover, it adds that the Claimants purport to
have the Tribunal act as an administrative autyooit last instance regulator of the
electricity sector, superseding Operating Rule R£&008 and deciding on the correct
formula for the determination of the spot priceecthpowers exceed the scope of arbitration

tribunals’ jurisdiction, as stated by relevant clase?*®

247.Concerning the New Claim on the PBP, the Responalieges that Claimants intend that
the Tribunal rule on what the PBP should be, (€ ¢ime set forth in Operating Rule No. 19
of 2001, adopted through Resolution SSDE No. 124¥20r (ii) the one set forth in the new
Operating Rule No. 19 of February 2007, adoptedoudin Resolution SSDE
No. 040/2007%

248 .After outlining the most important provisions regiwg the calculation of the PB#
Bolivia holds that the modification made throughe®gting Rule No. 19/2007 was made as a
consequence of the independent technical studyucted by Bates White on the values that

form part of the PBP calculation. Such study codetlithat there was no economic reason to

263 Reply on Jurisdiction, 1202(a).
%4 5ee footnote on p. 193 of the Reply on Jurisdictio
265 Memorial on Jurisdiction, 19239-242 and 246-251.

265 Memorial on Jurisdictionf§244, 245, and 251; Respondent’s Post-Hearingf,Bf70. Sedberdrola Energia, S.A. v.
Republic of Guatemal@iCSID Case No. ARB/09/5), Award, 17 August 20{2uleta, Oreamuno Blanco and Derains)
(Exhibit RL-22); Generation Ukraine Inc. v UcraindCSID Case No. ARB/00/9), Award, 16 SeptemberZ(Paulsson,
Salpius and Voss) (ExhibRL-24).

%7 See 1138-14dupra Respondent’s Post-Hearing Brief, 72.
268 Memorial on Jurisdiction, 1253-267.
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add to the FOB price of the turbine an addition@¥a2for “ancillary equipment” before

adding the 50% amount for additional cd8isThis additional 20% was therefore

eliminated®"

249.Against such backdrop, the Claimants challengedlidity of Operating Rule No. 19/2007
both before both administrative authorities andrtsfii* Now, in this arbitration, they
request access to effective means of asserting ttlagns, beyond those available in the
Bolivian court system. From the Respondent’s stamdpthe Claimants want the Tribunal
to decide whether there was a valid justificationthe modification made to Operating Rule
No. 19/2001, superseding any future ruling on thédter by the Bolivian courts. Once more,
this is a domestic law conflict which falls beyoié scope of the Tribunal’s jurisdictidff.
Even when the Claimants assert that they seek awmafien for the “delay” in the ruling of
Bolivian courts, their expert's quantification relg that the Claimants seek damages
calculated on the basis of a hypothetical, retrea@nnulment by the Bolivian judiciary of
the Operating Ruléeg?

250.Finally, concerning the New Claim regarding the WNorgton engines, the Respondent
considers that the Claimants’ request seeks to tlavdribunal decide a matter which is
exclusively commercial in natué between Energais and EGSAMoreover, these New
Claims were not included in the Nationalisation E#ecand, thus, no measure related to
them can be attributed to the Respondent. In Baliyia considers that the Claimants have
not submitted sufficient evidence of any acts whiclild be tantamount to expropriation
under international law. In any event, the stateamenade by ENDE’s Manager (that the

Claimants use to support the existence of a claideuthe Treaties) do not engage Bolivia’s

269 Memorial on Jurisdictiorf268.
20 5ee 143upra
21 See 1143upra

272 |In this regard, the Respondent mentions the céskendrola v. Guatemalaagain, where the arbitration tribunal
considered that the investor was making claimsingathem on a treaty, concerning matters that vesteially utterly
regulatory in relation to the tariffs applicablette electricity sector. Thus, it considered that tlaims were not protected
under the treaty.

273 Memorial on Jurisdiction, 1275-277; Reply on sdidtion, 1202(b).

2% The Respondent argues, relying #oy Mining Machinery Limited v. Arab Republic of yiag (ICSID Case No.
ARB/03/11), Decision on Jurisdiction, 6 August 2q@trego Vicufia, Laurence Craig and Weeramantrypitiit RL-11),
that such merely commercial claims do not give tiselaims under the investment treaties.

25 5ee 1111127, 158-16Mipra
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international responsibility, since the latter & a State officer empowered to carry out an
expropriatior?’®

251.Therefore, the New Claims do not relate to Treatyations, but instead relate to the scope
of Bolivian domestic law. The Tribunal thus lacksigdiction over this matter. Otherwise, it

would be exercising powers that properly belongBtdivian administrative and judicial
authorities®””

The Claimants’ Arguments

252.According to the Claimants, the claims the Respohdbaracterizes as “New Claims” are
based on the Treaties and are not of a merelyadntl or commercial nature, nor do they
pertain to Bolivian law, as the Respondent allédeFhe Claimants hold that if the facts
presented couldrima faciegive rise to a violation of the Treaties, thesaulddall within
the Tribunal's jurisdiction. Thus, for each of théhree claims, the Claimants present a
situation in whichprima facieBolivia breached the Treatiés.

253.First, as regards the claim relating to the spigigpthe Tribunal is not expected to determine
the price that should be applied to the generatous,rather to determine whether the
modification by Bolivia of the regulatory framework relation to spot prices frustrated the
Claimants’ legitimate expectations in breach offd&ieand equitable treatment standard, the
full protection and security standard, and the gadilon not to impair investments by
arbitrary and unreasonable measifes.

254.Even if the Claimants’ legitimate expectations Hmegn formed by reference to Bolivian
law, that does not transform them into purely ddmesnes. Arbitral tribunals have
considered that frustration of legitimate expeotaibased on the legal framework of a State

gives rise to treaty violatiorf§! The same happens with the calculation of damaggsting

278 Memorial on Jurisdiction, 11290-291; Reply on sdidtion, 1202(c).
277 see Transcript (English), Day 6, 9 April 2013, 043-1430-14.
278 See f1239-254upra

2% 5ee Counter-Memorial on Jurisdiction, 186(a), &tadement of Claim, 11189-209, for the measuréimgléo spot prices;
Counter-Memorial on Jurisdiction, 186(b), and Staet of Claim, 11210-220, for the measure relatindpe PBP; Counter-

Memorial on Jurisdiction, 186(c), and StatementCéhim, 9111-113, and 254-259, for the measuretimglao the
Worthington engines.

280 counter-Memorial on Jurisdiction, 186(a).

%1 geeTotal S.A. v. The Argentine RepuliESID Case No. ARB/04/1), Decision on Responisihi27 December 2010
(Sacerdoti, Alvarez and Marcano) (ExhiBit-69).
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from the spot price calculation, since this is dtamaof fact, assessed in accordance with

principles of international law on compensationtioeaches of international obligatic?s.

255.Second, the Claimants are not requesting the Taibtm determine the PBP, but to
determine whether, following the Bolivian judicglstem’s ineffectiveness and the four and
a half year delay to resolve EGSA's claim, Clainsdmve not had access to effective means
to obtain compensation for their claims, all of eihwould lead to a breach of the Treaties.
Therefore, this is a question of international f&un addition, given that the effective
means standard applies both to judicial as wedldasinistrative claims, it is difficult for the
Claimants to understand Respondent’s argumentwlisiee quantification of damages in this

case is a question of international I&t.

256.Ultimately, the Claimants consider that should Thibunal accept that these questions may
imply a breach of the Treaties, the Tribunal wouktessarily also have jurisdiction to
decide on the merits of the claims in accordandd whe case law and legal authorities
cited?® Bolivia’s argument should be rejected as the dase on which it relies is
inapplicable to these proceedirf§ssince the Claimants do not request that the Tebun
render an opinion on Bolivian law, but rather titatlecide whether Bolivia fulfilled its

obligations under the Treaties.

257.According to the Claimants, Bolivia has not chadjed the existence of facts supporting
such claims. On the contrary, Bolivia submits argnta on the merits alleging that its
conduct does not amount to a breach of the Treatlsguising such arguments as
jurisdictional objections. Finally, therdrola v. Guatemal@&ase invoked by Bolivia is not
applicable to this case, since the Claimants ateetuesting the Tribunal to fix spot and
PBP prices, but to find that their modification gavise to a breach of international

obligations.

282 Rejoinder on Jurisdiction, 161.
283 Rejoinder on Jurisdiction, 186(b).
284 Rejoinder on Jurisdiction, 162.

25 Rejoinder on Jurisdiction, 187. S@d Platforms (Islamic Republic of Iran v. United States of Am@riinternational
Court of Justice), Justice Higgins’ Separate Opirdated 12 December 1996, ICJ Reports 1996 84 4{EXEL-100).

2% Rejoinder on Jurisdiction, 188. The Respondent ubke Iberdrola v. Guatemalacase as a support of its argument.
Nevertheless, the Claimants allege that case ha®laton whatsoever with the case at issue, sincihat arbitration
claimant failed to prove that the claims submittegfe of international nature. The tribunal in tease determined that
whether the State had violated or not its obligegtionder the treaty was not in debate, therefaeeything ended up in the
fact that it was a question relating to the lavGofatemala.
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F. ALLEGED EXERCISE OF THE FORK-IN-THE-ROAD CLAUSE

The Respondent’s Arguments

258.According to the Respondent, in the event the Tabweonsiders it has jurisdiction over the
New Claims, it must take into account the fact thatClaimants have previously resorted to
the court system to obtain a decision on the PBPadcordance with Articles 1X(2) and
IX(3)(a) of the US-Bolivia BIT, selection of one dhe possible options for dispute
resolution by the Claimants (in this case, resmthe court system) precludes the possibility
of resorting to the other options (such as thetatinn) to seek a decision with respect to the
same claim. Likewise, the Respondent considersth®@Claimants are “treaty shopping”
and “cherry picking” when they argue that this align would only affect GAI, since
Rurelec cannot invoke the effective means stangatde US-Bolivia BIT while ignoring
the fork-in-the-road clause in the latter. In thesRondent’s view, the above demonstrates
the abusive nature of the joinder of treaties aladmants in this arbitration without the
State’s consent, which the Tribunal should thusate®’

259.According to the Respondent, Article 1X(3)(a) iSfark-in-the-road” clause. Thus, once the
investor chooses one of the possible options,cdimsce is irrevocable and exclusive of the
other options. According to the authorities citdte purpose of this kind of clause is to
prevent investors from simultaneously submitting siame dispute to multiple different fora

at the same time (as in the case at hand) in ampttto increase their chances of sucé®ss.

260.In any event, the Respondent holds that it is fier Tribunal to decide whether the claim
relating to the PBP that Claimants have submittdike the one previously submitted before
the Bolivian courts. By means of a table contragstthe Claimants’ allegations and
arguments before the Supreme Court with those stdaimbefore this Tribundf’® Bolivia
explains how in both fora the Claimants submit shene claim for compensation for the
alleged losses incurred (as well as for the revdéargone) as a result of the modifications
introduced with respect to the PBP . Therefore, should the Tribunal be seized of thisvN
Claim, it would be “prejudging” the subsequent dam to be rendered by the Bolivian

Supreme Court, as if it had “supervisory jurisdioti or was an “appellate instance” of the

281 Reply on Jurisdiction, 1204; Statement of Clai&{, % Counter-Memorial on Jurisdiction, section @ &otnote 193.

288 Memorial on Jurisdictionf299. See Z. Douglas, “The Hybrid Foundations ee&tment Treaty arbitration”, 74 BYIL,
2005, p. 275 (ExhibiRL-66).

289 Memorial on Jurisdictiorf307.
29 Memorial on Jurisdiction, 307; Reply on Jurisidict 1209.
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Bolivian judicial system.”®' The foregoing considerations reinforce the Respotis

arguments as to the domestic nature of this claim.

261.In response to the Claimants’ argument that clamst satisfy the triple identity test
(identity of parties, cause of action, and subjeatter) to be considered as the same dispute
under the articles cited above (which is not methia case according to the Claimarit$),
the Respondent asserts that this test is critiddyathse law and legal scholars as excessively
formalistic and liable to leave the fork-in-the-tbelause without any purpo$€.According
to the Respondent, the excessive formalism of ripéetidentity test is shown by its third
requirement, since the Claimants’ positidiwould render it impossible for claims to ever
have the same cause of action giving rise to tipicgtion of the fork-in-the-road clause.
Therefore, the Tribunal must reject this argument decline its jurisdiction with respect to

this New Claim.

262.Lastly, a proper analysis of the “identity of tharfes” requires consideration of the
companies’ corporate reality instead of a nomieat.tThe Claimants assert that it was not
the same legal entity which submitted both claimkjch, according to the Respondent,
would make this requirement impossible to nf&&Moreover, in accordance with the case
law provided, it is possible to examine the “groofpcompanies” in order to determine
whether an “identity of parties” exist®. Finally, the Claimants’ assertion according to
which Bolivia’s objection would deprive the effeati means provision clause of eéfet

utile by preventing the investor from pursuing domesgimedies is incorrect. According to

291 Reply on Jurisdiction, 1210; Statement of Claig1,9] See Transcript (English) Day 1, 2 April 202588:21-259:8.

292 Response to the Request for Bifurcation of 27 Aad012, 136; Reply on Jurisdiction, 1205; CouiMemorial on
Jurisdiction, 1195-96. According to the Respondint,Claimants argue the existence of a tripletijetest that in this case
would not have been confirmed and, in addition,i\Bals objection would deprive the US-Bolivia BIT&ffective means
protection from itsffet utile

29 Memorial on Jurisdiction{4313-316; Reply on Jurisdiction, 1206. S¥eevron Corporation and Texaco Petroleum
Corporation v. Republic of Ecuador [IIJPCA Case No. 2009-23), Third Provisional AwardJomisdiction, 27 February
2012, (Veeder, Grigera Nadn and Vaughan Lowe) (fixRL-23); Pantechniki S.A. Contractors & Engineers v. Albany
(ICSID Case No. ARB/07/21), Award of 28 July 200Raulsson) (ExhibiRL-18). See Transcript (English) Day 1, 2 April
2013, 257:12-258:20.

294 Counter-Memorial on Jurisdiction, §794-95. Thegoeslent, in its Reply on Jurisdiction, 1207, copeegually from the
Counter-Memorial the arguments presented therebw fork in the road clause applies only when aregtment treaty
arbitration and a domestic court litigation haje.] (iii) the same legal basis for the claim.] although[EGSA] relied on

Bolivian Law, GAl is suing for breach of the effeetmeans provision (Article 11.4) of the US Treaty

2% Reply on Jurisdiction, 1211. The Respondent cemsithat GAI, not having been incorporated in Balior performing
energy activities at its own risk, lacks standimg commence administrative proceedings. Likewise, ¢bmpany is
controlled, mostly, by Bolivian investors. At thiene of submitting a request for arbitration, EGSAld not be regarded as
an investor from the United States.

2% geeAlex Genin, Eastern Credit Limited, INC. and A.8lt@l v. Republic of EstonigICSID Case No. ARB/99/2),
Award, 25 June 2001 (Fortier, Heth and van den Bgghibit RL-128).
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the Respondent, that argument overlooks the existefithe requirement of an “identity of

dispute” as a pre-condition for application of thek-in-the-road claus&’

263.Therefore, the Respondent concludes the Tribunal maject the claim relating to the PBP,

since in accordance with Article 1X(2) of the USiB@ BIT, it is one same claim submitted
before two differentora.

The Claimants’ Arguments

264.The Claimants assert that the abmlmgection should be rejected. For the fork-in-thad
clause to be invoked it is necessary that the tespe the same and, therefore, the triple
identity test be met as to parties, subject maded cause of acticiit The Claimants
consider that (i) there is no identity of partisgice the domestic proceedings were pursued
by EGSA and Bolivia was not a party thereto; (ii)the arbitration at issue, GAI claims
compensation for economic harm, whereas in the dbeng@roceedings a number of
administrative resolutions are sought to be revpked, (iii) the cause of action is different.
Although EGSA based its remedy on Bolivian law, GAmmenced this arbitration alleging
a violation of the effective means standard underdS-Bolivia BIT.

265.In short, GAI needs to prove the ineffectivenesthefmeans available in the Bolivian court
system. In théantechnikicase cited by the Respondéfitthe arbitrator compared the legal
basis of the claims and applied the triple iderii#st to determine whether the fork-in-the-
road clause should operate or not, concludingttieatest was actually met, since the parties,
the subject matter and the cause of action wersdhee. Nevertheless, the arbitrator found
that the claimant’s claim relating to denial oftjos should be heard, since this claim had not
been addressed in the domestic sphere. Theref@eZlaimants consider that the Tribunal
should afford the same treatment to its claim dactive meansif(e., consider that it could

not have been submitted to the domestic courtguiiithe arguments stated by Bolivia in

297 Reply on Jurisdiction, §213. The Respondent hibidsthe Claimants’ assertion would make it impalssfor the fork-in-
the-road and the effective means clauses to coddesertheless, this is not true, since an Amerinaastor, in accordance
with the US-Bolivia BIT, can submit a claim befdtee domestic courts, when being affected by in&ffecmeans, and

submit a claim under the BIT itself that is noteafied by the fork-in-the-road clause. This wouldially occur when there is
no dispute unity.

2% Counter-Memorial on Jurisdiction, 194. Séeer alia, Yukos Universal Limited (Isle of Man) v. Russiamédfation
(PCA Case No. AA227), Award on Jurisdiction and Askibility, 30 November 2009, (Fortier, Poncet achwebel)
(Exhibit CL-127); Desert Line Projects LLC v. Republic of Yeni&@SID Case No. ARB/05/17), Award, 6 February 2008
(Tercier, Paulsson and El-Kosheri) (Exhikit-140); Occidental Exploration and Production Company vpirsic of
Ecuador(LCIA Case No. UN 3467), Final Award of 1 July 20@rrego Vicufia, Brower and Sweeney) (Exhiiit31).

29 geePantechniki S.A. Contractors & Engineers (GreeceRepublic of AlbanyiCSID Case No. ARB/07/21), Award, 28
July 2009 (Paulsson) (ExhibRL-18).
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that respect be accept®d,Article 11(4) and other BIT provisions would be ndered
meaningless, since any lack of effective meanseoiadl of justice claims in respect of the
conduct of the Bolivian courts would be automaticakcluded by the mere fact of having

resorted to such courts in the first place.

266.In response to the Respondent’'s arguments as t@agpkcation of the fork-in-the-road
clause to the claim under the UK-Bolivia Bi%,the Claimants assert that it is possible to
bring in another treaty’s substantive standardufjhothe MFN clause without needing to
comply with the provisions on dispute resolutiontioat other treaty. In any event, such
clause can only be triggered if the triple identiggt is met, which is not the case in the
present arbitration. Contrary to Respondent’s &issar’®” there is no identity of parties,
since the judicial actions were brought by EGSA antby GAI or Rurelec. Additionally,
the wording of the US-Bolivia BIT refers to a siaglompany (not to a group of companies),
and GAI did not take part in the Bolivian proceegif

267.According to the Claimants, it is not the same wlispeither. Nor do the parties pursue the
same relief in both proceedings. The existencenaheerest in a dispute does not determine
the nature thereof. EGSA requested that the BaliviBupreme Court revoke the
administrative regulations that introduced a remulachange under Bolivian law, whereas
GAI requested that the Tribunal award compensatiwnBolivia’s violation of the US-
Bolivia BIT arising from the Supreme Court’s in&cti Thus, both the subject matter and

cause of action in each proceeding is diffef&ht.

268.Lastly, the Claimants explain that the coexisteoica domestic proceeding and the present
arbitration would not result in double recovery,Budivia suggests>® Should the Supreme
Court find for EGSA, such decision would only ben#fe currently nationalised EGSA and
not the Claimants. Finally, the Claimants do natept that the triple identity test renders the
fork-in-the-road clause meaningless, since the godab prevent the same investor from

submitting the same dispute before both the domestirts as well as an arbitral tribufl.

300 5ee f111259-268upra

301 Reply on Jurisdiction, footnote 202.

302 Rejoinder on Jurisdiction, 1211.

303 5ee Transcript (English), Day 1, 2 April 2013, 14i7147:22.
304 see Transcript (English), Day 1, 2 April 2013, P87147:25.
305 Reply on Jurisdiction, 1208

308 Rejoinder on Jurisdiction, 174-75.
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G. ALLEGED PREMATURE NATURE OF THE CLAIMS RELATING TO THE SPOT
PRICE AND WORTHINGTON ENGINES

The Respondent’s Arguments

269.In the Respondent’s view, should the Tribunal det¢ahear the New Claims relating to the
spot price and the Worthington engines, these shibeldeclared inadmissible by virtue of
being prematurely presented, since Bolivia has madhance to review its conduct and
potentially correct it. In similar situations, atral case law has considered that claims are
prematur®’ when the investor has not undertaken reasonalftetseefto achieve the
revocation of the act the investor deems illegébteedomestic instances, and distinguished
this principle from the requirement of exhaustioinlacal remedies referred to by the
Claimants’® The host State of the investment cannot be halddifor an international

wrongful act, absent the opportunity to remedydrduct.

270.The Respondent submits, on the basis of the exjianarovided by Dr Carlos Quispe, that
the Claimants have failed to exhaust the differhministrative and judicial channels to

challenge the decisions relating to the spot priodification>®

271.In its Reply, the Respondent holds that the Clatsvarade ho effort whatsoevéto oppose
the measure relating to spot prices, and that nedose efforts to obtain the restitution of the
engines were lacking? Additionally, the Respondent considers that thairGants confuse
this objection with the exhaustion of local remediequirement. In any event, the premature
nature of the claims is not a procedural requirdmmam an element affecting the substance

of international wrongful act*!

272.In turn, the Claimants have not denied not haviaglenuse of the administrative and judicial

remedies available to challenge the measuresnglédi the spot price and the Worthington

307 Memorial on Jurisdictionf1321-325. Sedan de Nul N.V. and Dredging International N.V. nai#ARepublic of Egypt
(ICSID Case No. ARB/04/13), Decision on Jurisdigtid6 June 2006 (Kaufmann-Kohler, Mayer and StéExhibit RL-
12); Loewen Group. Inc. and Raymond L. Loewen v. UrStates of AmericdCSID Case No. ARB(AF)/98/3), Award on
the merits, 26 June 2003 (Mason, Mikva and Musfifixhibit RL-68); Generation Ukraine, Inc. v. Ukrain@CSID Case
No. ARB/00/9), Decision, 16 September 2003 (PaulsSalpius and Voss) (ExhibRL-24).

308 Memorial on Jurisdictiorf320.

399 Memorial on Jurisdictiorf[329. Dr Carlos Quispe is “responsible for resjrapthe administrative remedies filed against
the energy authorities’ decisions and represerttiegBolivian State in the judicial proceedings agtisuch decisions.”
[Translation by the Tribunal].

319 Reply on Jurisdiction, §1215-216.
311 Reply on Jurisdiction, 1217; Counter-Memorial anisHiction, 1999, 101-103.
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engines. In Bolivia’s view, this opportunity go@sthe substance of the claims and must not

be mistaken with the rule of exhaustion of locahedies®*?

273.In addition, the Respondent considers that then@lats’ interpretation of thdan de Nul

andLoewencases is erroneods.First, theLoewenTribunal®**

in spite of hearing a denial
of justice claim, set forth the rule that “the $tahould be afforded the opportunity of
redressing, through its legal system, the inchbaéach of international law”. Such rule,
according to the Respondent, should not only béexpto denial of justice cases, but also to
national treatment, minimum standard of treatmet expropriation claims. Secondly, the
Jan de NulTribunal®® making no distinction whatsoever regarding thepatisd measure,
determined that there is &léar trend of cases requiring an attempt to seediress in
domestic courts before bringing a claim for viotetiof BIT standards, irrespective of any

obligation to exhaust local remedieés.

274 .Lastly, the Respondent deems the Claimants’ aitisi of theGeneration Ukrainecase off
the mark when they cite to titelnanannulment'® since although thelelnancommitteé"’
asserted that the tribunal’s decisinstands $omewhat outside the jurisprudence
constant® it also explained thatdn its facts, the decision of the Generation Ukeain

tribunal is understandabte™®

275.In Bolivia’s view, it cannot be ignored that boththeGeneration Ukrainease as well as in

this arbitration, the alleged wrongful acts wereisiens of first instance authorities. The

%12 SeeGeneration Ukraine Inc. v. UkraindCSID Case No. ARB/00/9), Award, 16 September2(Balpius, Voss and
Paulsson) (ExhibiRL-24); Saluka Investments BV (The Netherlands) v. CzephtRe(UNCITRAL — PCA Case), Partial
Award, 17 March 2006 (Watts, Fortier and BehreBsthibit CL-36). See Transcript (English) Day 1, 2 April 2013025
250:21.

313 Counter-Memorial on Jurisdiction, 1102. In thigasd, the Claimants assert that both cases weirasclaased on the
denial of justice and, therefore, in this caseekigaustion of local remedies would indeed be requiSee 27ifra.

314 Seel.oewen Group, Inc. and Raymond L. Loewen v. UrStatkes of AmericfCSID Case No. ARB(AF)/98/3), Award
on the Merits, 26 June 2003 (Mason, Mikva and MiyigExhibit RL-68).

315 seeJan de Nul N.V and Dredging International N.V. epBblic of Egyp(ICSID Case No. ARB/04/13), Decision on
Jurisdiction, 16 June 2006 (Kaufmann-Kohler, Maged Stern) (ExhibiRL-12).

818 Counter-Memorial on Jurisdiction, 1102. See fi2fié.

817 SeeHelnan International Hotels A/S v. Egy€SID Case No. ARB/05/19), Annulment Proceedibggision of thead
hoc Committee, 14 June 2010 (Schwebel, Ajibola and &¢tllan) (ExhibitCL-132).

318 SeeGeneration Ukraine Inc. v. UkraingCSID Case No. ARB/00/9), Award, 16 September2(®aulsson, Salpius and
Voss) (ExhibitRL-24).

319 Reply on Jurisdiction, 222.
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Tribunal should take this into account, as Helnan committee and tribunal did when

considering th&eneration Ukrainease®®

The Claimants’ Arguments

276.According to the Claimants, the claims are neigiremature nor inadmissible. In any event,
the Treaties do not require that a dispute be hbgrdomestic or administrative courts
before a party may resort to an arbitration triduha addition, the exhaustion of local
remedies is unnecessary in the investment treatiexty except in connection with denial of
justice claims? This view is consistently upheld by the case lawbrsitted by the
Claimants, unlike that cited by Bolivia, which applicable to this case, as it refers to (i)
denial of justice claims (which do require exhawstof local remediesy? and (i) the

Generation Ukrain€ase which was later criticized by théelnantribunal®?®

277.In their Rejoinder on Jurisdiction, the Claimanisosstate that the argument put forward by
Bolivia stands in contradiction to their previousigdictional objection concerning the fork-
in-the-road clause. The Respondent now assertsl#iats concerning the spot price and the
Worthington engines were required to have beeniguely submitted to Bolivian court?
In other words, such claims would be premature, tdutne Claimants failure to invoke or
exhaust the local remedies available to them ir@ence with the case law submitted by
the Responderit® Nonetheless, the Respondent has omitted relewats pf those cases in
which domestic remedies were not required to beaested”® Therefore, the objection is

groundless and should be dismissed.

320 Reply on Jurisdiction, 223.

321 Counter-Memorial on Jurisdiction, 1101. SBE Czech Republic BV v. Czech RepufiillCITRAL), Partial Award,
13 September 2001 (Kuhn, Schwebel and Handl) (ExRb-33, CL-74)); Mytilineos Holdings S.A. v. State Union of
Serbia & Montenegro and Republic of Serf@NCITRAL), Partial Award on Jurisdiction, 8 Septher 2006 (Reinisch,
Koussolis and Mitrowi) (Exhibit CL-94). See Transcript (English), Day 1, 2 April 20133B-148:19.

322 counter-Memorial on Jurisdiction, 1102. See de Nul NV and Dredging International N.V. vp&aic of Egyp(ICSID

Case No. ARB/04/13), Award, 6 November 2008 (Kaufmiohler, Mayer and Stern) (ExhiliL-56); Loewen Group,
Inc. and Raymond L. Loewen v. United States of Bmm@diCSID Case No. ARB(AF)/98/3), Award on the meri2é June
2003 (Mason, Mikva and Mustill) (ExhibRL-68); Waste Management, Inc. v. United Mexican St@tles?) (ICSID Case
No. ARB(AF)/00/3), Award, 30 April 2004 (CrawfordZiviletti and Magallén Gomez) (ExhibiRL-99); Parkerings-
Compagniet A.S. v. Republic of LithuafleSID Case No. ARB/05/8), Award, 11 September72Q0ew, Lalonde and
Lévy) (ExhibitRL-13).

323 Counter-Memorial on Jurisdictipff102. SedSeneration Ukraine, Inc, v. UkraingCSID Case No. ARB/00/9), Award,
16 September 2003 (Paulsson, Salpius and Voss){ERL-24); Helnan International Hotels A/S v. Republic of Bgyp
(ICSID Case No. ARB/05/19), Annulment ProceedinggiBion of thead hocCommittee, 14 June 2010 (Schwebel, Ajibola
and McLachlan) (Exhibi€L-132).

324 Memorial on Jurisdiction, 1318.
325 Reply on Jurisdiction, §1220-223; Counter-Memasialurisdiction, 19102-103.
326 Rejoinder on Jurisdiction, 179, and footnotes 468 164.
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CHAPTER VI — THE PARTIES’ RELIEF SOUGHT ON JURISDIC TION
A. THE RESPONDENT SRELIEF SOUGHT
278.Bolivia requests that the Tribunal declare that:

(@) in accordance with the US-Bolivia BIT and the UKiB@ BIT, Bolivia did not
consent to the submission of claims filed jointlythe Claimants under both Treaties in
a single international arbitration proceeding, d@hdt the Tribunal therefore lacks

jurisdiction over the claims brought by the Claingn

(b) alternatively, it has noationae personagurisdiction over the claims filed by Rurelec
under the UK-Bolivia BIT;

(c) it has no jurisdiction over GAIl, as Bolivia has thit the benefits of the US-Bolivia
BIT;

(d) alternatively, it has no jurisdiction over the N&iaims, since they fail to meet the

conditions set forth in the Treaties;

(e) alternatively, it has noationae materiagurisdiction over the New Claims, due to the
fact that they fall within the ambit of Bolivianvaand are not admissible under the

Treaties;

(N alternatively, it has no jurisdiction over the PBIRim pursuant to the fork-in-the-road

clause contained in the US-Bolivia BIT; and

(g) alternatively, the Claimants’ claims concerning thgot price are premature and

inadmissible.
279.Bolivia requests that the Tribunal order:

(a) that the Claimants grant a bank guarantee to caler relevant costs of the

arbitration®*’

(b) that the Claimants reimburse the State in fullther costs incurred in order to defend its

interests in the context of this arbitration, ploterest accrued at a commercial rate

327 Reply on Jurisdiction, 1233(2)(b).
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deemed reasonable by the Tribunal, from the datevlich the State incurred such

costs until the date of actual payment thereof; and

(c) Any other remedy to the State which the Tribunards fit>*®

B. THE CLAIMANTS ' RELIEF SOUGHT
280.The Claimants request that the Tribunal:
(a) declare that it has jurisdiction to decide thipdi® in its entirety;

(b) award the Claimants attorneys’ fees and costs Hisr ihase of the arbitration, plus

interest;

(c) award such other relief as the Tribunal may comsageropriaté®

328 Memorial on Jurisdiction, 1337.

329 Counter-Memorial on Jurisdiction, 1110; Rejoinderthe Merits, 185.
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CHAPTER VII - ARGUMENTS OF THE PARTIES ON THE MERIT S
A. CLAIMFOR EGSA’SALLEGED UNLAWFUL EXPROPIATION
1. The Claimants’ Arguments
() Bolivia Made an Unlawful Expropriation

281.The Claimants argue that, pursuant to Article flthee US-Bolivia BIT and Article 5(1) of
the UK-Bolivia BIT, for an expropriation to be lawf a series of conditions must be met,

namely?®*°

(&) Promptness of Compensation. The Claimants asseat this is a principle
internationally recognized by various internatiortabunals. Therefore, based on
various scholarly pieces, they consider that paynwénthe compensation must be
contemporaneous with the expropriation, and musimaele as soon as practicable

without undue delay’*

(b) Adequacy and/or Fairness of Compensation. The @laisnconsider that compensation
must be equivalent to the aggregate value of tpeogxiated asset, which is equivalent
to the fair market value (hereinafterFMV”) of the expropriated investmeft:
Therefore, based on ample case law, Claimants @emhiat a nationalisation is always
unlawful if the compensation offered by the goveeninis below the FMV of the

investment>?

(c) Due Process. The Claimants argue, based on angddaa, that due process requires

that a nationalisation be carried out in a manhat &allows the investor to exercise its

330 Statement of Claim, 1146-148.

33! Statement of Claim, 1151-154. Seerwegian Shipowners’ Claim®orway v. United States of Amerjc#&ward, 13
October 1922, United Nations Reports of Internaickrbitral Awards, Vol. | (Anderson, Vogt and Vatbn) (ExhibitCL-
1); Goldenberg Case (Germany v. Romanfayard, 27 September 1928, United Nations Repafristernational Arbitral
Awards , Vol. Il (Fazy) (ExhibiCL-3). See K. J. Vandevelde, “U.S. International Inme=tt Agreements” (2009) (Exhibit
CL-59); L. B. Sohn and R. R. Baxter, “ResponsibilitySifites for Injuries to the Economic Interests oéi$”, American
Journal of International Law (1961) (Exhilit-4).

332 Claimants’ Post-Hearing Brief, 7.

333 Statement of Claim, 11156-161. SBRIE Czech Republic BV v. Czech RepufiliCITRAL), Final Award, 14 March
2003 (Kuhn, Schwebel and Brownlie) (ExhiBit-27); Biloune and Marine Drive Complex Ltd v. Ghana Itrests Centre
and the Government of Ghgrmaward on Jurisdiction and Liability, 27 Octobed8B, in (1994) 95 International Law Reports
(Schewebel, Wallace and Leigh) (Exhi@iL-8); Amoco International Finance Corporation v. The fsla Republic of Iran
(Iran-US Claims Tribunal, Case No. 56), Partial Asyal4 July 1987 (Virally, Three and Brower) (ExhiBL-6, RL-76);
Rumeli Telekom A.S. and Telsom Mobil Telekomikasjiametteri A.S. v. Republic of Kazakhsf@8SID Case No.
ARB/05/16), Award, 29 July 2008 (Hanotiau, Boyd dradonde) (ExhibitCL-52). See Transcript (English), Day 1, 2 April
2013, 73:4-74:17.
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rights, in particular with respect to the calcuatiof proper compensation. The
Claimants consider that the requirement of due gw®cshould apply to the
expropriation process as a whole, including thewation of compensation. Therefore,
they believe that a violation arises whenever theegiment exercises its powers to

deny proper compensation or to unduly delay thegss™>*

282.The Claimants assert that, in spite of the aboBalivia offered them no compensation
following the nationalisation. To the contrary, Rimants argue that Bolivia took a series
of “fundamentally unfair measures to ensure that thain@nts would receive no
compensation for their assét? The Claimants assert a lack of due process fer th

following reasons:

(@) The Nationalisation Decree provided for a non-tpament valuation process,
unilaterally performed by the Government, withog tClaimants’ participation. The
result of the valuation, in the Claimants’ view, smelearly predetermined given that

EGSA was in a good financial situation at the maonwéithe nationalisation;

(b) The Claimants were merely informed that some conesahad been requested to

perform the analysis, without any further explaowati

(c) The audits ordered by the Governmanposteriorireflect the use of unconventional

accounting criteria with the sole purpose of redgdcGSA’s apparent value;

(d) The Respondent did not submit to the Claimants rapprt on the valuation process

performed, or a formal conclusion on the amourihefcompensation;
(e) Finally, no compensation whatsoever was offéréd.
(i) Claimants are Entitled to Compensation for the dladilisation

283.The Claimants affirm that the Respondent commitiednternationally wrongful act and,

therefore, must redress the damage caused to HimdZlits’ investment in Bolivia. The

334 Statement of Claim, 11162-165; Reply on the Mefifs,0. SeeADC Affiliate Limited and ADC & ADMC Management
Limited v. Republic of HungayCSID Case No. ARB/03/16), Award, 2 October 2@Ré&plan, Brower and van den Berg)
(Exhibit CL-38); loannis Kardassopoulos and Ron Fuchs v. GeoffzSID Cases Nos., ARB/05/18 and ARB/07/15),
Award, 3 March 2010 (Fortier, Orrego Vicufia and epwExhibit CL-65); Mohammad Ammar Al-Bahloul v. Republic of
Tajikistan (SCC Case No. V (064/2008)), Partial Award onsHiction and Liability, 2 September 2009 (Hertzfetthpp
and Zykin) (ExhibitCL-64).

335 Statement of Claim, 11166-168.

33 Statement of Claim, 1169. See Transcript (EngliBay 1, 2 April 2013, 74:21-77:8; Transcript (Esb), Day 6, 9 April
2013, 1329:4-1329:21.
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Claimants argue that they are entitled to receélegjaate compensation so as to restore them
to the situation, in economic terms, as it was teefbe expropriation, as described in the two
Compass Lexecon Valuation Reports prepared by Ddalksb (hereinafter, theCompass

Lexecor).

284.The Claimants affirm that both Treaties embody eci&p legal regime on compensation in
case of expropriation, which follow the main elemseaf customary international law and
the “Hull Formula” of prompt, adequate and effeetitompensation for expropriation that
reflects the FMV of the expropriated asset. Theeefgiven that no compensation has been
paid and the expropriation was unlawful, the amflle standard is now that under
customary international law, which imposes a bro@adenpensation standard, including full
compensation and lost profits, to the extent they\eerified in accordance with the case
law.**” Moreover, a standard of proof to be applied talaimed damages is that of “balance
of probabilities”. Thus, a respondent State carinotoke the burden of the proof as to the
amount of compensation for such loss to the extentit would compound the respondent’s
wrongs and unfairly defeat the claimant’s claim éompensatiofi®®®

285.In addition, the Claimants consider that compensatiust be assessed using the FMV as of
the date of the deprivation of rights (1 May 201@king into account future profitability
given that it was a company with income genera@sgets (a “going concern”) and,
ultimately, this is the formula used by market glasyto calculate the value of compantes.
The Claimants further consider that the most appatg method to calculate FMV is by

using the Discounted Cash Flow method (hereindfi@GF"), pursuant to international law

337 Statement of Claim, 111228-229; Reply on the Mefifi4,65-167. Sednter alia, ChorzéwFactory (Merits), Decision, 13
Septmeber 1928, PCIJ, Series A, No. 17, 1928 (ExhAib-2); Sempra Energy International v. The Argentine Rdpubl
(ICSID Case No. ARB/02/16), Award, 28 September72@rrego Vicufia, Lalonde and Rico) (ExhiBiL-46); Compafiia

de Aguas del Aconquija S.A. and Vivendi Universal. 8ormerly, Compagnie Générale des Eaux) v. The mnge
Republic (ICSID Case No. ARB/97/3), Decision on Annulme8tJuly 2002 (Fortier, Crawford and Fernandez Rozas)
(Exhibit CL-26); International Law Commission, “Draft Articles dResponsibility of States for Internationally Wrdulg
Acts (with comments)”, 2001 (Exhib@L-21). See Transcript (English), Day 1, 2 April 2013, BF77:23

338 Reply on the Merits, 1172. S&apphire International Petroleums Ltd. v. Natiofrainian Oil Co. (1963) 35 ILR 136
(Exhibit CL-152); Gemplus S.A. v. The United Mexican St@€SID Case No. ARB(AF)/04/3 & ARB(AF)/04/4), Away

16 June 2010 (Fortier, Magallon Gomez and Veededibit CL-67). See Transcript (English), Day 1, 2 April 2013, 94:1
94:15

339 Statement of Claim, 11230-231. Se@mpafiia del Desarrollo de Santa Elena S.A. v. Blapaf Costa RicgICSID Case
No. ARB/96/1), Award, 17 February 2000 (Fortier,uterpacht and Weil) (ExhibiCL-19); CMS Gas Transmission
Company v. The Argentine Repub{IESID Case No. ARB/01/8), Award, 12 May 2005 o Vicufia, Lalonde and
Rezek) (ExhibitCL-35); Compafiia de Aguas del Aconquija S.A. and Vivendiddsal S.A(formerly, Compagnie Générale
des Eaux) v. The Argentine Repulfli€SID Case No. ARB/97/3), Decision on Annulmehtjuly 2002 (Fortier, Crawford
and Fernandez Rozas) (Exhifit-26).



RL-160
PCA Case No. 2011-17
Award
Page 105 of 208

and case law. Claimants note that they have usedMéighted Average Cost of Capital
(hereinafter, WACC”) as the discount rafé’

286.The Claimants clarify that Compass Lexecon, in ret@ng this FMV, omitted the losses
sustained upon modification of the regulatory framek as regards spot prices and PBP.
According to the Claimants, this means that itevese of EGSA’'s FMV as of 1 May 2010
does not reflect the losses caused to the Claimbaytshe aforementioned measures.
Consequently, the losses sustained in connectigh tiose measures are calculated
separately* In that vein, a DCF model was created for EGSAfaday 2010, based on the
assumption that the measures before nationalisationld remain effective until the

completion of the valuation perid.

287.Below, the Claimants list and explain the key agsions made by Compass Lexecon in

calculating the compensation ow¥&d:

(@) Timeframe The DCF projection is based on the fact that EGS3eneration Licenses
are effective until 2038. Thus, cash flows are gect®d (on an annual basis) from May
2010 through December 20%8.

(b) Revenue Forecasts

() Revenues for Sale of Electricitysing the information available to a potential

buyer on the day of the nationalisation, with suppa the independent firm
specialized in engineeringMercados Energéticos Consultore§ereinafter,
“MEC™), Compass Lexecon developed a simulation of ttimewnt of electricity
dispatched by EGSA and the electricity spot pricased on the evolution of the
supply and demand of electric energy in Boliviarotmne. Thus, using the same
software used by CNDC, known as Stochastic Dual abyn Programming
(hereinafter, SDDP’), two different periods are projected: one betwééay 2010
and December 2018 (using the dispatch simulatieated by MEC), and a second
period from 2019 through 2038, using the spot gripejected by MEC for 2018

340 statement of Claim, 11233-235. See Compass Lex®eport, 169.
341 gee Section B.

342 Statement of Claim, 1237. See Compass Lexecon R&p6r

343 statement of Claim, §252.

344 Compass Lexecon Report, 771.
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and, from that date, remaining constant in reamseand adjusting in nominal
terms by the U.S. Producer Price Index (hereinafgel”). >+

(i) Revenues for capacityCompass Lexecon utilized MEC’s electricity dispat

calculations and corroborated that all of EGSA’staucould have continued to
receive PBP payments given the great increasedenem the electricity demand.
With respect to the evolution of the PBP, Compasssekcon adjusted it annually by
the “Turbine US PPI” (a special index which is maygpropriate than the general

one)>*®

(i) Revenues for Sale of Carbon Crediithe Claimants incorporate in EGSA’s

forecasted revenues those revenues resulting fnensdle of EGSA’s certificates

of reduction of greenhouse gas emission througimgiallation of the CCGT.

(c) Operating Expenseghereinafter, OPEX"): Energy costs are, according to the

Claimants, the main variable costs that must bertakto account. Thus, Compass
Lexecon uses the maximum regulated price of nagaslas of May 2010, considering

that it remains constant in real terms, and adjuisyethe PPI.

(d) Capital Expenditureghereinafter, CAPEX"): The Claimants include the expenses
foreseen to complete the CCGT, based on EGSA’'sdiahstatements for 2009.

(e) Net Cash FlowsCompass Lexecon uses the aforementioned varidbleslculate
EGSA's free cash flows between 2010 and 2018.

() WACC (Discount Rate)As explained by Claimants, the estimated WAC@asigned

to reflect all the risks a WB would have taken irgocount when acquiring the
Claimants’ equity interest in EGSA. In additiongt@laimants consider that even if the
WACC might not provide for all the assets’ risks emh there is a likely cash flow
shortage, there was no risk of bankruptcy for EGSghis case. The average used by
Compass Lexecon is 10.63%, which is produced bgsassy EGSA’s debt and equity

and the relative weight between th&hThis average is consistent with investment law

345 Compass Lexecon Report, 172, footnote 53.

346 Reply on the Merits, 11185-186; Compass LexecqoRge{1110-119, and 121-125; Compass Lexecon ReliReport
11169-170. Claimants explain, for instance: (a)SBDP from May 2010 to April 2014 was incompletel dherefore was
lower; (b) the 2010 POES reflects information thetuld have been available at the market in May 2846 which has
proven more accurate than other forecasts; (c) Mil@ot use the 2011-2022 long-term electricitygpasnming of the SIN,
but the 2010 POES for the same previous reasoesT@@script (English), Day 1, 2 April 2013, 112:57:12; Transcript
(English), Day 6, 9 April 2013, 1398:22-1401:18.

347 Compass Lexecon Report, 11140-143.
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practice as tribunals typically apply the WACC waith adjusting it upwards on account

of the existence of “hidden” risk&®

There are particular differences of opinion on ttdpic among the Parties’ experts,
which, in the Claimants’ view, cause Econ One’suddbn Reports prepared by Mr.
Flores (hereinafter,Econ On€) to apply an incorrect discount rate of aroun@®2@a)

it introduces a “size premium” of 6.28% on the \elof EGSA shares, despite such
amount being unreasonable in the valuation of geioer companies in Latin American
countries. EGSA’s market share and its low risldléae Claimants to deem the “size
premium” advocated for by Econ One to be inappedpff® (b) Econ One multiplies
the country risk premium, which reflects the rdtigtween price volatility of Bolivian
stock and bonds, by 1.5, leading to a country pigknium of 10.53%,. The use of this
multiplier deviates from the recommendations off@ssor Damodaran (who Econ One

relies upon) and is practically unheard of in inwent treaty casées’

(9) Interest The Claimants submit that interest constitutesraponent of full reparation of
the damage caused by the unlawful expropriatiod,tharefore is not to be considered
a penalty separate from reparatiohiThe Claimants assert that the determination of the
applicable type of interest must be based in tlagn@ints’ opportunity cost of the losses
suffered and argue that the proper measure forlsstlopportunity is EGSA’'s WACC,
this is, 10.63%, rather than a risk-free rate. Thie of interest must be applied from the
date of the expropriation to the date of the awasdwell as from that date until that of

the full payment by Bolivia of the compensationaetined in the award?

348 Reply on the Merits, 19179, and 182; Compass lexdebuttal Report, 1158, 60-67, 70-74, 80-103, Hid See
Siemens A.G. v. The Argentine Repu@SID Case No. ARB/02/8), Award, 6 February 2@8treda, Brower and Bello
Janeiro) (ExhibitCL-41); Enron Corporation and Ponderosa Assets, L.P. v. Ahgentine Republi¢ICSID Case No.
ARB/01/3), Award, 22 May 2007 (Orrego Vicuiia, vaendBerg and Tschanz) (Exhib&L-42); Sempra Energy
International v. The Argentine Repub{i€SID Case No. ARB/02/16), Award, 28 Septembed72(0rrego Vicufia, Lalonde
and Morelli Rico) (ExhibitCL-46); EDF International S.A., SAUR International S.A. arabn Participaciones Argentinas
S.A. v. The Argentine Repub{i€SID Case No. ARB/03/23), Award, 11 June 2012y#nann-Kohler, Remén and Park)
(Exhibit RL-141).

349 Claimants’ Post-Hearing Brief, 11136-145. See 3cept (English), Day 1, 2 April 2013, 100:24-101#1:22-105:6;
Transcript (English), Day 6, 9 April 2013, 1380:386:23, 1387:23-1388:2.

350 Reply on the Merits, 1180; Claimants’ Post-Heanigf, 1146-149; Compass Lexecon Rebuttal Refifift, 55, 60-67,
70-73, and 80-102. See Transcript (English), Dag April 2013, 100:24-101:6, 105:15-107:18. Seenscaipt (English),
Day 6, 9 April 2013, 1388:12-1398:8.

351 Statement of Claim, 1238.

352 statement of Claim, 9240-245; Reply on the Mefifie,14-220; Claimants’ Post-Hearing Brief, 1176mPass Lexecon
Rebuttal Report, 175. See Gotandastudy of Interes{Exhibit CL-44); Compafia de Aguas del Aconquija S.A. and
Vivendi Universal S.A. (Formerly, Compagnie Gérg@és Eaux) v. The Argentine RepullieSID Case No. ARB/97/3),
Decision on Annulment, 3 July 2002 (Fortier, Cramif@and Fernandez Rozas) (Exhikit-26); Alpha Projektholding
GmbH v. Ukraing€ICSID Case No. ARB/07/16), Award, 8 November 2QR0binson, Alexandrov and Turbowicz) (Exhibit
CL-68); France Telecom v. LebandtdNCITRAL), Award, 31 January 2005 (Audit, Lalondad Akl) (Exhibit CL-34);
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(h) Taxes As regards taxes, the Claimants request thafltliinal declare that: (i) the
award establishes a net amount, free of any Balitaaes; (ii) the Respondent may not
levy or attempt to levy its taxes on the amounthef award. Otherwise, the Claimants
would be taxed twice on the same income. Moreotke Claimants request
compensation from Bolivia for any adverse effesutegng from the imposition of taxes
by UK or US authorities, in the event that the demfion considered in the Tribunal's

award is not accepted as evidence equivalent tmeatf>

288.In their Statement of Claim, the Claimants deteadithe FMV of its participation in EGSA
as of 1 May 2010 at USD 80.9 million, which amothey reduced to USD 77.5 million in
their Reply on the Merits. In said Reply, the Clams added to this amount USD 15.8
million in interest from the date of nationalisatito 29 February 2012, date of the filing of
the Claim, resulting in a compensation of USD 98iltion for damages and losses from the
nationalisatior’>*

*k%k

289.In sum, for the Claimants, unless the Tribunal @®rs that a potential buyer would have
paid nothing for EGSA prior to the nationalisatitime expropriation made by Bolivia should
be considered unlawful and in violation of the Tes given that it did not respect due

process and offered no compensaffon.

Funnekotter & Ors v. Republic of Zimbab@€SID Case No. ARB/05/6), Award, 22 April 2009 itaume, Cass and
Zafar) (ExhibitCL-61); Continental Casualty Company v. The Argentine RepylCSID Case No. ARB/03/9), Award, 5
September 2008 (Griffith, S6derlund and Ajibolaxiiibit CL-54). See Transcript (English), Day 1, 2 April 2013021-
133:16.

33 Reply on the Merits, 1221-223.

354 Statement of Claim, §1247-251; Reply on the Mgefit88. The numerical data were corrected, as showre Reply on
the Merits, 1188; Compass Lexecon Rebuttal Refifit7, 30-52, and 142. See Transcripts (Englishy,1D& April 2013,
117:13-126:19.

%5 Statement of Claim, 1171; Reply on the Merits, 10§112; Claimant's Post-Hearing Brief, 11100, artif.1See
Mohammad Ammar Al-Bahloul v. Republica of Tajikig8CC Case No. V (064/2008)), Partial Award onsHiction and
Liability, 2 September 2009 (Hertzfeld, Happ andkify (Exhibit CL-64); ADC Affiliate Limited and ADC & ADMC
Management Limited v. Republic of Hung@@SID Case No. ARB/03/16), Award, 2 October 208&glan, Brower and
van den Berg) (Exhibi€L-38). See Transcript (English), Day 1, 2 April 2018;2¢77:8.
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2. The Respondent’s Arguments
() Bolivia Did Not Effect an Unlawful Expropriation

290.The Respondent states that the alleged illegalithe nationalisation is merely a matter of
quantum>® With an equity interest of zero dollars held bg tlaimants in EGSA as of the
nationalisation date, Bolivia has no duty to congage given that the Treaties do not provide
for payment of compensation in the event of natieation of assets with no vald¥. The
Respondent has never denied (nor denies) that cwapen should be paid following
nationalisation, but only in an amount equivalentite FMV of the investment and nothing

more3®

291.As regards the requirements considered by the @latsn the Respondent submits as

follows:

(&) With respect to the “promptness”, the Respondeserés having met such condition, as
the valuation process of the equity interest waglooted within the 120 business days
specified under the Nationalisation Decree. MoreoW®olivia took the necessary
measures to compute the FMV without any delay, evimforming the Claimants of the

negative value of their investmetit.

(b) Determining what amounts to “fair” and “adequatempensation under the Treaties
depends on the economic and financial calculatfoine® FMV of the investment, that
is, what PROFIN did—according to the Respondent-syamt to the Nationalisation
Decree and what the Econ One later did in thist@tibn as well. Therefore, upon
calculation of such amount, payment must be madbowi delay. However, if the
FMV is negative, the State has no obligation to gagh compensation, and the

nationalisation is not thereby rendered unlawful.

356 Statement of Defense, 115; Rejoinder on the Mefif147-149; Respondent’s Post-Hearing Brief, $BB81See
Transcript (English), Day 1, 2 April 2013, 188:681®

357 Statement of Defense, 117.

358 Statement of Defense, 121; Respondent’s Postitip&iief, 182. See Transcript (English), Day 1, grin2013,
195:14-196:10.

39 Statement of Defense, 11126-134. See Transcripfighh Day 1, 2 April 2013, 186:9-186:10.

380 Statement of Defense, 11124, 136-139. Mweco International Finance Corporation v. The Goweent of the Islamic
Republic of Iran(Iran-US Claims Tribunal, Case No. 56), Partialakd; 14 June 1987 (Virally, Three and Brower) (bithi
CL-6, RL-76); Goetz and others v. Burun@iCSID Case No. ARB/95/3), Award, 10 February 199¢eil, Bedjaoui and
Bredin) (ExhibitRL-70). See Transcript (English), Day 1, 2 April 2018722-188:8.
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(c) Bolivia did comply with due process given that: (i) the canditof due process refers
to the expropriation measure but not to the subsegimvestment valuation proce¥s;
(i) the Claimants themselves failed to allege tlia¢ Nationalisation Decree had
violated due proces§’ (iii) there is no provision in the Treaties redquiy the
Claimants’ participation in the valuation processorder for the expropriation to be
lawful, and thus Bolivia is would be held liable fan obligation that does not exi;
and (iv) the Claimants fail to specify which pradeiss of the Treaties have been

allegedly violated®*

In any event, (i) the call for consulting servicess published by ENDE in June 2010,
clearly defining the process to be followed; (iigte were clear rules on how to perform
the valuation pursuant to such call; (iii) indesajd rules were consistent with the
methodology specified by the Treaties and followgdooth valuation experts, that is,
by the DCF method; (iv) Claimants were informedtaf publication of the call, and the
hiring of PROFIN was also published in the mediad &) the Respondenlid inform
the Claimants that EGSA’'s FMV was negative, andstthere was no obligation to

compensaté®®

In addition, the result of the calculation of EGSAvalue was clearly not pre-
determined. To the contrary, PROFIN also calculated=MV for the shares of Corani
and Valle Hermoso, whicHid have a positive value and for which Bolivia pali t
relevant compensatiof If the Claimants did not have PROFIN’s report,wiais
because they never requested it from Bolivia, bgsvith a view to alleging the
non-existence of a “proper valuation process”. iy aase, for the avoidance of doubt,
Bolivia distributed PROFIN’s report during this #rhl proceeding®” The new audit
performed in March 2011 of EGSA’'s accounting staets has no relevance in

determining the FMV, as the respective experts m¢dased their calculations on the

%1 Statement of Defense, 1150; Rejoinder on the b|efff161-168. See Transcript (English), Day 1, 81&913, 190:2-
190:4.

32 statement of Defense, 1154; Rejoinder on the B&fit60. See Transcript (English), Day 1, 2 AfBil2, 189:21-189:24.

363 Statement of Defense, 11155-158, 160-162; Rejoiml¢he Merits, 1128. See Transcript (English)y Da2 April 2013,
190:10-190:17.

34 Statement of Defense, 1159. See Transcript (EngiEay 1, 2 April 2013, 190:19-190:21.

35 Statement of Defense, 11166-171; Rejoinder orMibgts, 11123-128, and 172. See Minutes of the iMgeteld by
Bolivia, Rurelec and GAI, dated 5 July 2010 (Exhi®i187); “Profin valora acciones del ElfgcLos Tiempos, 13 August
2010 (ExhibitR-81). See Transcript (English), Day 1, 2 April 2018510-185:15, 185:17-185:19, 186:2-186:4, 186:9-
186:10, 190:10-190:17.

3% Statement of Defense, 118(c), and 135; Rejoindéhe Merits, 1111, 127, and 152.
%7 PROFIN Report (ExhibiR-154).
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theoretical accounting value of EGSA. The Claimaait fail to explain how such
audit could have reduced a valuation already pewor by PROFIN. Instead, it was
justified by technical reasons, as stated by LigjaBano’*®

(i) The Claimants are not Entitled to Receive any Garaation

292.The Respondent agrees that the FMV must be cadcukter the nationalisation, and the
valuation date used by the parties is 1 May 201@il&ly, the Parties agree that the FMV
can be calculated applying the DCF and that, aseofaluation date, EGSA had a financial
debt of USD 92.7 million and a considerable amanbills to be paid. The Respondent
describes EGSA'’s situation as an economic ¢fisad disagrees with the Claimants on the

following three key issue¥’

293.First, the standard applicable to the compensatidre Respondent affirms that, as a
precondition to obtain compensation, the Claimantst prove beyond a doubt that they
suffered damage resulting from the expropriatione Respondent denies that there is any
practical difference between the full reparaticansiard under customary international law
and the standard under the Treaties. Also, theddelgmt does not believe that the standard
of “balance of probabilities” is appropriate, asajiplies only to damages that cannot be
established with absolute certainty, that is, fatdamages. The nationalisation is lawful
under both Bolivian and international law, since fhilure to pay compensation for assets
with no value does not amount to an internationaing>"* Finally, the Respondent explains
that the Claimants have used two alternative methodalculate the FMV—book value and

market multiple benchmarks/comparables—whose agplic cannot be justified in this

case’’?

294.Secondly, EGSA's cash flow forecast: The Respondederscores that Compass Lexecon

made a fundamental mistake, since instead of ubkmdptest available information as of the

368 Statement of Defense, 17143-144.

39 Statement of Defense, 111174 (f)(g), and 185-193pBedent’s Post-Hearing Brief, 1192-93. See Ecom Report, 117,
41, and 95. See Transcript (English), Day 1, 2 1A®13, 198:20-206:5; Transcript (English), Day@6April 2013, 1435:11-
1435:18, 1436:14-1441:13.

370 statement of Defense, §175.

71 Statement of Defense, 71177-184, 199-200; Rejoindethe Merits, 17176-182. S&khe Mavrommatis Palestine
ConcessiongGreece v. United KingdomPClJ Series A, No. 5 (1925) (ExhilitL-81); Martini Case 2 U.N.R.l.A.A 554,
Award, 8 May 1930 (ExhibiRL-82). See Transcript (English), Day 1, 2 April 20183112-193:17, 196:6-196:10.

372 Rejoinder on the Merits, 11186-205. See Trans(Epglish), Day 1, 2 April 2013, 236:13-242:1; Tsaript (English),
Day 6, 9 April 2013, 1471:9-1473:24.
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nationalisation date, it used information that wat available as of 1 May 20%6. The
Respondent describes how it calculated the FMVotwlude that such value is nil, so the
Respondent was under no obligation to pay any cosgimn. Econ One shows that, even
though both parties have used the same method (@6d)Yhe same valuation date, they
both started from different premises and therefutained different resulfé? Based on
Econ One’s report, Respondent lists the most semaagtakes made by Compass Lexecon as

follows:®"

(a) EGSA's Revenue Forecadicon One considers that the calculation made diygass

Lexecon in relation to the three main sources cbme—the sale of energy at the spot
market, the PBP, and the carbon credits resultiogn the combined cycle project—is

erroneous’®

(i) Sale of energy in the spot market. Compass Lexscaoalculation is erroneous
because it has used information that was not dlailat the valuation date, has
inflated the spot price by applying an excessiviaiion factor, and has not

allowed for price stabilization.

Econ One looks at two fundamental mistakéd he first relates to the supply and
demand projections, for which Compass Lexecon Isasl the studies conducted
by MEC and later byEstudios de Infraestructurghereinafter, EdI”), and

information that was either outdated or unavailatlthe valuation date. By way of

example, Bolivia cites the following mistakes:

a. MEC and Edl rely upon CNDC’s study on mid-term paigming
(hereinafter, MTP"), published in 2009, despite the existence ofualys on
the same topic of March 2010;

373 Statement of Defense, 11202-203. Sigthouses Concession CagE956), Claim No. 27 (ExhibiRL-84); Philips
Petroleum Company Iran v. The Islamic Republicrah [(Iran-US Claims Tribunal), Award No. 425-39-2, 29ne 1989
(Exhibit RL-85); American International Group Inc. and American Lifesurance Company v. Irafiran-US Claims
Tribunal), Award No. 99-2-3, 19 December 1983 (BkhRL-86); Thomas Earl Payne v. The Government of the Islamic
Republic of Iran(Iran-US Claims Tribunal), Award No. 245-335-2A8gust 1986 (ExhibiRL-87); Saghi v. The Islamic
Republic of Iran(Iran-US Claim Tribunal), Award No. 544-298-2, 22nuary 1993 (ExhibRL-88).

374 Statement of Defense, 1206; Econ One Valuation Reffil3-14.
375 statement of Defense, §207.
376 Statement of Defense, 1208.

377 Statement of Defense, §2009.
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b. MEC and EdI use a study published in July 2011t ithamore than one year
after the nationalisation date, to forecast thetete energy demand since
2011; and

c. MEC and Edl use thBlan Optimo de Expansién del Sistema Interconectado
2011-2012(hereinafter, POES’), published in December 2010 (that is, after
the nationalisation), despite the availability loé 2010-2011 POES, published

in November 2009, to project the electric energyegation supply’®

The second mistake is the calculation of natural gjad diesel prices. Claimants
assumed that such prices would rise based on tiergeanflation rate since 2010.
Accordingly, they applied an inflation factor teetknergy price, which is incorrect,
because Bolivia has specific r on the regulatiogas and diesel pricéS.In any
case, they would not rise since they have remaumethanged for nine and five
years, respectively. Therefore, it would be mosisomable to assume that they
would remain unaltered until 2018 and that they lastart to rise from then
onwards. Moreover, Compass Lexecon has not allolwedstabilization of the
electricity tariff in force in Bolivia since 200&nd consequently the price forecast

has not been adjusted to the potential effectatfikzation>*°

(i) Calculation of PBP. Econ One considers that it rioreeous for the following

reasons:

The Claimants do not use an actual forecast of p@eaeration supply, unlike
Econ One?! as they include units that would not receive ayuneration in the
future as EGSA’s available capacity. This mistakeaused by using incorrect data
provided by MEC and EdI, which have not performey arojection of power
generation supply to calculate EGSA’s availableacity. They only consider that

378 Statement of Defense, 11214-218; Rejoinder omviéxts, 1234-243. See First Witness Statementaf $191-92, 95-
100, and 102-105. See Transcript (English), Da¥ April 2013, 207:14-208:22, 214:10-219:6; Transc(English), Day 6,
9 April 2013, 1449:3-1454:3.

37 statement of Defense, 1223; Econ One Report, 20.

380 statement of Defense, 11224-227; Econ One ReP#0-21, and 123; First Witness Statement of PEZ 3F115. In this
regard, Respondent explains that since Claimante liisregarded stabilization when preparing theports, so has
Respondent when preparing its.

381 statement of Defense, 11236-237; First Witnese®igtt of Paz, 11129-130, and 132.
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the generation units existing in 2010 would beyfalailable in the future, without

taking into account any other ongoing projectsef mpower generatiofi’

The Claimants inflate the future PBP by applyingeairemely high inflation rate
based on the annual compound growth rate of the BP$-Turbines and Power
Generation Tools, from 2000 to 2010. That period wlzaracterized by an increase
in the price of turbines higher that the generait goflation. Consequently, Econ
One considers that it is preferable to index incamePBP based on the general
PP

(i) Carbon Credits Revenues Forecast. In its firstiteompass Lexecon failed to
take into account that EGSA was required to sharegf those revenues with the

State. This mistake was corrected in its seconort&ff

(b) EGSA's Future Operating Cost# its first report, Compass Lexecon did not eotty

calculate the payment of Corporate Income Tax. fiiggake had to be rectified in its

second report®

(c) Depreciation ExpensesCompass Lexecon has erroneously applied houtlys raf

depreciation for the combined cycle project (whieas expected to start operating in
November 2010), including the first ten months teé ear, which causes the FMV to
be higher as of 1 May 20£%:

(d) Working Capital Compass Lexecon did not take into account EG®&k&d to reduce

its high commercial debts, which artificially inesed its cash flow’

(e) Capital Expenditure (CAPEX)Econ One complains Compass Lexecon included only
USD 12.4 million of capital expenditures in 2010 fine combined cycle project

without including any capital expenditure for othgeneration units or projects of

382 Statement of Defense, 11232-235; First Witnese@®&t of Paz, 11127-128. See Transcript (Engli3ay, 6, 9 April
2013, 1456:22-1457:12.

383 Statement of Defense, 11238-239. See Transcmigfiéh), Day 6, 9 April 2013, 1457:13-1458:17.

384 Statement of Defense, 11243-246; Aliaga, 132 Fifitness Statement of Paz, 179; Econ One RephH82-83. See
Transcript (English), Day 1, 2 April 2013, 222:192222.

385 Statement of Defense, 11248-250; First Witnese @it of Paz, 1137; Econ One Report, 138. See cfignEnglish),
Day 1, 2 April 2013, 223:9-223:21.

386 Statement of Defense, 1251-252; Compass LexecporRR4/139-40. The Respondent explains that théak@sn this
case does not necessarily benefit Bolivia. SeesErgt (English), Day 1, 2 April 2013, 223:22-224:3

387 Statement of Defense, 1253-254; Econ One Repftt-45. See Transcript (English), Day 1, 2 Aprill20224:5-
224:24.
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EGSA through until 2038. Therefore, the result ot#d is higher than its real FMV. In

addition to the above, the age of EGSA’s power gaimn infrastructure should be

taken into account, given that in May 2010, six @iuthe 21 units had been in operation
for more than 28 and 30 years. So, it is unrealistiexpect that such old units would
operate normally for another 28 years (until 2038pnsequently, Compass Lexecon
should have included an estimated sum of USD 2lkomiper unit as necessary work
to extend the service life of each of those unithjch would amount to a total of

USD 17.5 million®*®

295.Third, the discount rate. Compass Lexecon calcailf&CC at 10.63% as at the valuation
date, and uses this value as the discount rateRdspondent’s opinion, this rate is

insufficient, and any economist, or legal valuatixpert would see that’

296.Econ One concludes that the rate that should bd isse9.85% inter alia, on the
following grounds: (a) it is similar to the rateeasby Claimants and EGSA when they
presented the combined cycle project before théedrilations to obtain funding: (b) the
rate calculated by Econ One is consistent withrétte used by other companies in Bolivia,
including the one managed by Mr Earl for power gatien projects® (c) Econ One’s
discount rate has been calculated in accordandeimirnationally accepted methodology,
and the Claimants’ criticism of the inclusion oétmultiplier of sovereign risk premium and
the size premium is unfoundéd;and (d) contrary to the Claimants’ allegatith€con
One’s discount rate is reasonable according tdratlwase law and the recommendations of

Professor Damodararr,

388 Statement of Defense, 1255-261; First Witnese®et of Paz, 11134-136; Econ One Report, 148.T8awscript
(English), Day 1, 2 April 2013, 225:4-226:7.

389 Statement of Defense, 1262-269; Econ One Reflitt, SeeSEDCO, Inc. v. National Iranian Oil Company and the
Islamic Republic of Iran(Iran-US Claims Tribunal), Award No. 309-129-3,J8ly 1987 (ExhibitRL-91); Himpurna
California Energy Ltd. v. PT (Persero) Perusahaastiuik Negara Award, 4 May 1999 (Paulsson, Fina and Setiawan)
(Exhibit RL-92).

39 statement of Defense, 11270-278; Econ One Ré52-84.
391 See Transcript (English), Day 1, 2 April 2013, 23232:4, 233:10-233:17.
392 See Transcript (English), Day 1, 2 April 2013, 23232:9, 234:9-234:12, 235:5-235:15.

393 See Transcript (English), Day 1, 2 April 2013, 457231:18; Transcript (English), Day 6, 9 April 1&) 1459:15-
1468:19.

394 Rejoinder on the Merits, 11210-233.

3% SeeHimpurna California Energy Ltd. v. PT (Persero)r@sahaan Listruik NegaraAward, 4 May 1999 (Paulsson, Fina
and Setiawan) (ExhibiRL-92); Patuha Power Ltd. v. PT (Persero) Perusahaan LiktiNegara Award, 4 May 1999
(Exhibit RL-137); Mobil Cerro Negro, Ltd. v. Petréleos de Venezu8a#. and PDVSA Cerro Negro, S(,CC Case No.
15416/JRF/CA), Award, 23 December 2011 (ExhiRit-138); Joseph Charles Lemire v. Ukrain@CSID Case No.
ARB/06/18), Award, 28 March 2011 (Fernandez-Armg®Raulsson and Voss) (ExhiliL-70); Railroad Development
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297 .Lastly, the interest rate: The Respondent consithatsthe use of WACC as the interest rate
applied to the amount of compensation owed foretk@opriation is not in conformity with
the standard provided for in the Treafi®sirst, WACC is not a “commercial interest rate”,
which is the criterion followed by the Treatiesdetermine the type of interest. Moreover, it
incorporates various risk premiums that comperiseteisk inherent in the future cash flows
of EGSA, until 2038, which discount determines ntarket value. To the extent that the
expropriation of the Claimants’ participation in 5& eliminated such risks, they should not
now be compensated for risks that they have noelorigced since May 2010. The
Respondent considers that a commercial intereststaduld be, at the most, equal to LIBOR
+ 2%, and that the Tribunal should apply a simpterest rate, rather than a compound rate,
pursuant to the case law it cites and in conformiityh Bolivian law™*’ The fact that there
are arbitral precedents that support the applinadfccompound rates does not mean that this
must necessarily be applied. A compound interdstrraed not be applied if it is found to be

inappropriate under the circumstances, as in ttaiin casé?®

298.According to the above, the Respondent considaits dhce the mistakes made by Compass
Lexecon in its report are corrected, the FMV ofshareholding claimed by the Claimants in

this arbitration is nif*® Therefore, Bolivia is not obligated to compenghtgeClaimants.

B. CLAIM FOR BREACH OF THE STANDARDS PROVIDED FOR IN THE TREATIES

299.The Claimants consider that the two following meastprior to 1 May 2010 have led to the
reduction of their investment: (i) the amendmenth® regulatory framework in terms of the
spot price; and (ii) the amendment concerning tB.PBoth measures have breached the

Treaties and, thus, compensation should be f&id.

Corporation (RDC) v. GuatemaldCSID Case No. ARB/07/23), Award, 29 June 201@réfa, Eizenstat and Crawford)
(Exhibit RL-139).

3% Statement of Defense, 7280.

397 Statement of Defense, 11288-290. Sesert Line Projects LLC v. Republic of Yenil€SID Case No. ARB/05/17),
Award, 6 February 2008 (Tercier, Paulsson, El-Kagh@&xhibit RL-140); Autopista Concesionada de Venezuela, C.A.
(“Aucoven”) v. Bolivarian Republic of Venezug{iCSID Case No. ARB/00/5), Award, 23 September2QRauffman-
Kohler, Bockstiegel and Cremades) (ExhiBit-29).

3% Rejoinder on the Merits, 11254-261.
3% statement of Defense, 1278; Rejoinder on the BleSigction 2.5; Econ One Report, 1187-88.
400 statement of Claim, 1260.
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1. Fair and Equitable Treatment Standard

The Claimants’ Arguments

300.According to the Claimants, the fair and equitabmtment standard is recognized as a
flexible concept, affording protection when Statéian is considered unfaif* The investor
is entitled to demand justice in its relations vilte host State. Furthermore, according to the
case law invoked by the Claimants, both bad faith malicious intent are not required for a
breach of the fair and equitable treatment stantaadise, which coincides with the goals of
the Treaties: to promote and protect the investsyethie Tribunal being responsible for

having regard to all relevant circumstant®s.

301.Thus, the Claimants hold that such standard regjtiira& investors be accorded a stable and
foreseeable investment environment, in accordandbd the case law the Claimants
invoke®® In this regard, the tribunal @ME v. Czech Repubffé found that regulatory and
legislative amendments adopted by the respondedt va@ngfully damaged CME's
investment; the tribunal ifzurix v. Argentin‘é{)5 as well as the tribunal iSiemens v.
Argentind® affirmed that a chief element of the breach of ftiie and equitable treatment

standard is the frustration of the legitimate exa#ans held by the investor at the time the

401 Statement of Claim, 174-175. Seeer alia, Jan de Nul N.V. and Dredging International N.V.Avab Republic of
Egypt(ICSID Case No. ARB/04/13), Award, 6 November 2@R&ufmann-Kohler, Mayer and Stern) (ExhiklL-56); P.
Muchlinski, MULTINATIONAL ENTERPRISES AND THE LAW Blackwell, Oxford: 1999) (Exhibi€CL-18); R. Dolzer,
“Fair and Equitable Treatment: A Key Standard ivetment Treaties” (2005) 39 The International Lem&7 (ExhibitCL-

17).

402 Statement of Claim, 11180-183. Skerurix Corp v. Argentine Republ{tCSID Case No. ARB/01/12), Award, 14 July
2006 (Sureda, Lalonde and Martins) (ExhiBit-37); MTD Equity Sdn. Bhd and MTD Chile S.A. v. RepubficChile
(ICSID Case No. ARB/01/7), Award, 25 May 2004 (SlelLalonde and Oreamuno Blanco) (ExhiBit-30); Saluka
Investments BV (The Netherlands) v. Czech Rep(IBNCITRAL — PCA Case), Partial Award, 17 March BOQVatts,
Fortier and Behrens) (Exhib&L-36); PSEG Global Inc. and Konya llgin Elektrik Uretim Wecaret Limited Sirketi v.
Republic of TurkeyICSID Case No. ARB/02/5), Award, 19 January 2Q0¥rego Vicufia, Fortier and Kaufmann-Kohler)
(Exhibit CL-40). See Transcript (English), Day 1, 2 April 2018;10-78:20.

493 Statement of Claim, 1184. SBayindir Insaat Turizm Ticaret Ve Sayani A.S. lartic Republic of PakistaiCSID
Case No. ARB/03/29), Award, 27 August 2009 (Kaufm#whler, Berman, Bockstiegel) (Exhitii-63, CL-170); Joseph
Charles Lemire v. UkraindCSID Case No. ARB/06/18), Award, 28 March 20E&rhandez-Armesto, Paulsson and Voss)
(Exhibit CL-70); Técnicas Medioambientales TECMED S.A. v. UnitediddaxStateqICSID Case No. ARB (AF) 00/2/),
Award, 29 May 2003 (Grigera Naon, Ferndndez RorasBernal Verea) (ExhibiCL-28). See Transcript (English), Day 1,
2 April 2013, 78:21-79:6.

404 SeeCME Czech Republic BV v. Czech ReputtliiCITRAL), Partial Award, 13 September 2001 (Kiiithewebel and
Handl) (ExhibitRL-33, CL-74),

405 See Azurix Corp v. Argentine RepubligCSID Case No. ARB/01/12), Award, 14 July 2006ur&la, Lalonde and
Martins) (ExhibitCL-37).

4% seeSiemens A.G. v. Argentine Repul§lieSID Case No. ARB/05/3), Award, 6 February 2@8udreda, Brower, Janeiro)
(Exhibit CL-41).
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investment is made. This standard is breached vidretamental conditions relied upon by

investors at the time of making an investment #eeed."’

302.The Claimants invested in Bolivia in reliance upoiseries of fundamental principles that
were paramount to the economic feasibility of ineestment, and which were enshrined in
the regulatory framework governing spot priceshat time. Nonetheless, these fundamental
principles were modified in 2008, undermining thabdity and foreseeability of the legal
framework, and thus frustrating the legitimate etpgons of the Claimants. The Claimants
explain that, before 2008, all thermal units cobkl selected as marginal units. However,
Resolution SSDE No. 283 excluded liquid fuel uasspotential marginal units. This change
meant that spot prices were artificially reducecewthese turbines were dispatched, and the

most efficient companies (such as EGSA) lost aidenable part of their profit margifi®

303.Moreover, although the existence of a stabilizatmzmmitment is not necessary a
precondition for finding a breach of this standahs; Claimants allege that Article 5 of the
Dignity Tariff Agreement is a clear indication dfet commitment by Bolivia not to alter the
spot price regime without first consulting stakeless and ensuring sustainable income
levels. In any case, investors are entitled todanl equitable treatment throughout the life of
the investment in this case, from the year 2006aods: Hence, the Claimants could in fact
have a legitimate expectation based on such powvigiurthermore, Claimants did not show
acceptance when signing the 2010 Dignity Tariffeagnent; on the contrary, EGSA refused
to execute the agreement despite the threats ma@®vernment officials. Finally, EGSA

gave in and executed the agreement in an attenapioid being nationalisef?

304.In addition, it is irrelevant whether the regulgtamodification of the spot price was
reasonable and justified. When a protected inveséar based its actions on a regulatory
framework, the alteration of the rules need noabstrary or unreasonable in order to be
unfair® In any event, Compass Lexecon has demonstratédhbadecision to exclude
liquid fuel units from the calculation of the spptice does not create a more efficient

market, but rather the opposite. In addition, thRir@ants consider that regulatory

497 Reply on the Merits, 11124-125. SEMS Gas Transmission Company v. Argentine Repylli§ID Case No.
ARB/01/8), Award, 12 May 2005 (Orrego Vicufia, Ladenand Rezek) (Exhib{fL-35); Total S.A. v. Argentine Republic
(ICSID Case No. ARB/04/1), Decision on Respongipi7 December 2010 (Sacerdoti, Alvarez and Mar@axhibit CL-
69). See Transcript (English), Day 1, 2 April 2013;1-81:20.

408 Statement of Claim, 11189-191; Claimants’ PostriigaBrief, 11107, and 109.
49 Reply on the Merits, 11128-130. See Transcripglign), Day 1, 2 April 2013, 68:7-70:4, 81:22-82:8.

410 SeeNational Grid PLC v. Argentine Republ{&NCITRAL), Award, 3 November 2008 (Garro, Kesskerd Sureda)
(Exhibit CL-55).
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amendments that reduced the value of a companythleatGovernment was seeking to

acquire was convenient for the latter, but baredfidnal” from a political perspectivie:

The Respondent’s Arguments

305.According to Bolivia, the Claimants interpret tligandard too broadly. The object of the
protection afforded by such standard is the legiterexpectations of the foreign investor,
but with a limited scope. Thus, in the absence gfriar commitment by the State, the
investor cannot hold a legitimate expectation that State will not exercise its power to
modify the legal framework applicable to the inwesht and no violation of the standard

arises*?

306.The absence of such commitment is evident in te&m case, since, in the Respondent’s
opinion and in accordance with the internationatecdaw it has invoked: (i) policy
statements create no legitimate expectation whegspéi) general statements included in a
treaty or law, which by nature may evolve, canmetreégarded as commitments undertaken
vis-a-vis the investor; and (iii) a commitment niagy specific in nature ifits very purpose
was to offer the investor an actual stability guateg“" [Tribunal’s Translation]. Bolivia
considers that the Claimants have failed to shanettistence of such commitment because
such commitment does not exist. What is more, énRlbspondent’s view, the laws, licenses
and agreements between the Parties confirm thenedgbereof* Moreover, it is for the
Claimants to demonstrate why excluding diesel hebifrom the calculation of the spot
price is a measure that breaches of the fair antiedde treatment standard as set forth in the

Treaties.

307.The Respondent argues that the alleged commitmesetuted in 2006 to which the
Claimants refer cannot have led the Claimants vesnhin Bolivia in 1995 and 2006. It is

absurd to suggest that, had the above clause maisted, the Claimants would not have

“I1 Reply on the Merits, 11131-133.

412 Statement of Defense, 11348-350, 353-365, and4BO5Rejoinder on the Merits, 11300-312. Ser alia, Biwater
Gauff (Tanzania) Ltd. v. United Republic of TanagfiCSID Case No. ARB/05/22), Award, 24 July 2008(B Landau
and Hanotiau) (ExhibiCL-51); Ulysseas Inc. v. EcuadqiJNCITRAL — PCA Case No0.2009-19), Award, 12 Jurtd2
(Bernardini, Pryles and Stern) (ExhilRL-94); Parkerings-Compagniet AS v. Republic of Lithua(ii@SID Case No.
ARB/05/8), Award, 11 September 2007 (Lévy, Lew &atbnde) (ExhibitRL-13); El paso Energy International Company
v. Argentine RepubliiCSID Case No. ARB/03/15), Award, 31 October 2QCaflisch, Bernardini and Stern) (Exhilit-
96).

413 Statement of Defense, 1366. Seentinental Casualty Company v. Argentifi@SID Case No. ARB/03/9), Award, 5
September 2008 (Griffith, S6derlund and Ajibolakibit CL-54); El Paso Energy International Company v. Argentine
Republic(ICSID Case No. ARB/03/15), Award, 31 October 2@Chflisch, Bernardini and Stern) (Exhili_-96); White
Industries Australia Limited v. Republic of IndidNCITRAL), Award, 30 November 2011 (Brower, La€ &nd Rowley)
(Exhibit CL-73).

414 Statement of Defense, 11369-392. See Transcmgfiéh), Day 1, 2 April 2013, 252:4-252:10.
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contributed capital or other assets (which ther@dants call an “investment”) to EGSA after
March 2006, or that all statutory amendments mlvgays be favourable to the investor. In
any case, the guarantees offered by a State iregfslatory framework can only play a
persuasive or dissuasive role in the investor’ssitat whether or not to invest in a country.
Furthermore, the Respondent denies that the Clasmaare unwilling to sign the 2010
Dignity Tariff Agreement or that they did so agdirtikeir will. Seeing as a total of 19
companies from the electricity sector executed sagickement, it would be impossible to

explain how Bolivia could have forced all of thesndo so!*®

308.0n the other hand, in order to find a breach offdélireand equitable treatment standard under
the Treaties and international law, the Claimantstnshow that Bolivia adopted drastic,
unreasonable, unjustified or discriminatory meastife Nevertheless, the Claimants
mention no such characteristics. In addition, Redpat believes that asserting (as the
Claimants do) that a reasonable and justifiable ification of the “rules of the game”
[Tribunal's Translation] by the State is an unfameasure contrary to the Treaties is a
ridiculous position from a legal standpoint. Thablinal may not replace the State in its
regulatory task and determine whether or not sueasure complied with the Electricity
Law and the efficiency principle. Besides, Econ @eenonstrated that such measure had
promoted efficiency and that such efficiency had meen curtailed'’ Nor is it true that
Operating Rule No. 3/2008 was aimed at reducing &£&%alue; such Rule is still in force
and continues to govern EGSA'’s present operatibribe purpose of such Rule were that

stated by the Claimants, it would have already lepraled by Bolivid®
2. Full Protection and Security Standard

The Claimants’ Arguments

309.According to the Claimants, the full protection agetcurity standard requires exercising
reasonable care and actively protecting the Claishanvestments, that is to say, it is an

“objectivé standard of Vigilance€ which is violated by the there lack or want of

415 Rejoinder on the Merits, 11315-324. See LettanfEGSA to the Minister of Hydrocarbons and Enerfy épril 2010
(Exhibit R-149 and Agreement entered into by and between théshinof Hydrocarbons and Energy and the Companies
from the Electricity Sector — “Dignity Tariff” Sttagic Alliance Agreement dated 11 March 2010, ®ec8, Article 2.3
(Exhibit R-89). See Transcript (English), Day 1, 2 April 2018321-253:16.

416 Statement of Defense, 1415-419. S&er alia, Waste Management Inc. v. United Mexican Stéties 2) (ICSID Case
No. ARB(AF)/00/3), Award, 30 April 2004 (Crawfordiviletti and Magallon Gémez) (ExhibRL-99); Thunderbird v.
United Mexican Statg@JNCITRAL), Award, 26 January 2006 (van den Bekgpsa and Walde ) (ExhibRL-100).

47 Rejoinder on the Merits, 1325; Econ One SecondoRefi222-228. See Transcript (English), Day JAp2il 2013,
253:17-255:5.

18 Rejoinder on the Merits, 11332-333.
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diligencé.**® Likewise, it is a standard requiring the activenduct of the host State in
taking “all measure of precaution to protect the investmér¥loreover, the Claimants
believe that the withdrawal by the host State ef ldgal protection and security previously
granted to an investment constitutes a violatiorswéh standard, and that this has been

recognized in international case I&W.

310.Therefore, in the Claimants’ view, such standaduides Bolivia's duty to actively protect
the investments that the Claimants had made, vwdpiglying the legal, regulatory and
contractual framework that had been establishedsstw ensure the viability and legal and
economic protection of the Claimants’ investmeniishout limiting such protection to mere
physical security** However, the Respondent did the exact oppostesimg the regulatory
framework, in disregard of the full protection asdcurity standard provided for in the
Treaties. The reasonableness or justification & ithodification is irrelevant and the

modification was in any event not based on ratipadicy motives'?

The Respondent’s Arguments

311.In the Respondent’s opinion, a modification of tegulatory framework may not give rise to
a violation of the full protection and security reiard even according to the case law cited
by the Claimants themselves, especially as it wetsaage introduced in accordance with the
regulatory framework applicable to the investmentwas a reasonable and justified
measuré” Hence, Bolivia considers that the Claimants’ iptetation of the case law
simply equates the standard to the fair and edeitabatment standard, such that, if the
Tribunal finds that Bolivia did not breach the faind equitable treatment standard, it also
could not have violated the full protection and wsigg standard®* The Respondent
highlights that the above-cited cases constitdtmimority’ position that has been criticized

by other case law, which holds that the full protet and security standard is intended to

419 statement of Claim, §197.

420 Statement of Claim, 11199-20DME Czech Republic BV v. Czech ReputtliiCITRAL), Partial Award, 13 September
2001 (Kihn, Schwebel and Handl) (Exhili-33, CL-74); Azurix Corp. v. Argentine RepublidCSID Case No.
ARB/01/12), Award, 14 July 2006 (Sureda, Lalondd Martins) (ExhibitCL-37); Asian Agricultural Products Ltd v. Sri
Lanka (ICSID Case No. ARB/87/3), Final Award, 27 Jun®Q4EIl-Kosheri, Goldman and Asante) (ExhiBit-10). See
Transcript (English), Day 1, 2 April 2013, 82:11:B2.

21 Reply on the Merits, 11136-138. SBivater Gauff (Tanzania) Ltd. v. Unified RepublicTanzania(ICSID Case No.
ARB/05/22), Award, 24 July 2008 (Born, Landau arghbtiau) (ExhibitCL-51); National Grid PLC v. Argentine Republic
(UNCITRAL), Award, 3 November 2008 (Garro, Kessiad Sureda ) (ExhibL-55).

422 Statement of Claim, 11201-205; Reply on the Mefifid40-141.

423 Statement of Defense, 11436, and 439-441A3a8x Corp. v. Argentine RepubftcSID Case No. ARB/01/12), Award,
14 July 2006 (Sureda, Lalonde and Martins) (Exhitit37); CME Czech Republic BV v. Czech Repu@lblCITRAL),
Partial Award, 13 September 2001 (Kuhn, SchwebélHdndl) (ExhibitRL-33, CL-74).

424 Statement of Defense, 11427-428.
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ensure the physical protection and integrity of theestor and its property within the
territory of the host State, entailing a duty ofeddiligence rather than an obligation of

result*?®

312.The Respondent insists that it never agreed nalt¢o the regulatory framework. In fact, the
opposite can be inferred. In any event, such nuatifin had exerted a significant impact
nor curtailed the investment made by the Claimahierefore, such statutory amendment
cannot be deemed to have violated the full pratacéind security standard provided for in

the Treatie$”
3. Adoption of Unreasonable Measures

The Claimants’ Arguments

313.The Claimants maintain that, as with the two stadslalescribed above, the standard of
reasonableness of the conduct of the host Stadeaisstitutes a flexible and broad standard
to which a similar analysis applies as above. Hettoe Claimants state that Respondent
cannot be said to have acted reasonably whenaetedlta key aspect of the regulatory
framework such as the calculation of spot pricéss 15 not a behaviour that the parties to a
treaty could have anticipated or expected in lightthe provisions and goals of such

instruments to promote and protect investmé&ts.

314.In addition, the Claimants argue that the standgpglicable to the provisions of both
Treaties is identical, though their drafting mayfeti an unreasonable measure is illegal
regardless of whether it is also discriminatoryspiee the lack of an express reference to the
term “arbitrary”, the terms “arbitrary” and “unreamble” are used interchangeably in
investment treaties, and arbitral tribunals hawewdr no distinction between them. Lastly, on

the basis of all the evidence furnished, such measas neither reasonable nor justiﬁéed.

*k%

4% Statement of Defense, 111429-435. Ee®aso Energy International Company v. Argentipiiblic (ICSID Case No.
ARB/03/15), Award, 31 October 2011 (Caflisch, Bediai and Stern) (ExhibiRL-96); Asian Agricultural Products Ltd v.
Sri Lanka(ICSID Case No. ARB/87/3), Final Award, 27 Jun®Q9EIl-Kosheri, Goldman and Asante) (ExhiGiL-10);
Saluka Investments BV (The Netherlands) v. CzephlbiRe (UNCITRAL — PCA Case), Partial Award, 17 March 800
(Watts, Fortier and Behrens) (Exhikit-36).

426 Statement of Defense, 17442-443.
427 Statement of Claim, 19208-2009.

% Reply on the Merits, 11143-146. Sealuka Investments BV (Netherlands) v. Czech RefWNCITRAL — PCA Case),
Partial Award, 17 March 2006 (Watts, Fortier anchigms) (ExhibitCL-36); Biwater Gauff (Tanzania) Ltd. v. Unified
Republic of TanzaniélCSID Case No. ARB/05/22), Award, 24 July 20088 Landau and Hanotiau) (Exhil@t-51).
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315.In view of all the allegations made as to the gpate measure adopted in violation of the
standards presented so far, the Claimants assgratsignificant portion of EGSA’s profit
margin was eliminated, since such measuaffetted [...] revenues and resulted in
financially assessable damadwy excluding liquid fuel units from the calculati**° In fact,
the spot price was EGSA'’s primary source of incofrfee Claimants also affirm that EGSA
was obliged, given the high spot prices, to depasproportion of its revenues in the
stabilization fund. Such revenues were recordealcasunts receivable that were accessible
(with interest) when spot prices decreased. Inasg, such revenues continued to belong to
EGSA™

316.The damages calculated as of 29 February 2012d lmasdata published by the CNDC, for
the “actual scenario” (EGSA'’s actual revenues eesalt of the spot price modification) and
the calculations made by MEC for the so-called “fontscenario” (the revenues that EGSA
would have obtained had the foregoing modificatimh been adopted), using the average
WACC of 10.63% in relation to the Claimants’ stakeEGSA (50.001%), amount to USD
5.1 million. According to the Claimants, the caltidn made by Econ One is incorrect for
the following reasons: (a) the CNDC study produgesuch less accurate estimate than that
carried out by MEC, because the CNDC study didusat actual dispatch conditions from
September 2008 to May 2010, but rather simulatenditions according to mid-2008
estimates; (b) Econ One’s failure to use a “but-fiispatch simulation to calculate post-
nationalisation spot-price revenues has the etfedtdemand growth and capacity additions

are ignored in its calculatio¥"

The Respondent’s Arguments

317.The Respondent believes that the articles relieshughould be interpreted pursuant to
Article 31 of the VCLT. It then goes on to stateatshin its opinion, should be the correct
interpretation of such articles in accordance whehcase law cited, concluding that, in order

to find a breach of this standard, the measureutisp must be both unreasonable and

429 Statement of Claim, 1261; Claimants’ Post-HeaBrigf, 1109.
430 Reply on the Merits, §204; Compass Lexecon RetRéport, 11135-136, and 125.

431 Statement of Claim, 11263-265; Reply on the Mefif206-207; Compass Lexecon Report, 11121, 118k 124-
125; Corrections made to Compass Lexecon Rebutpbi® 1175. See Transcript (English), Day 1, 2ilA2013, 128:2-
129:11; Transcript (English), Day 6, 9 April 2013,06:2-1407:9.
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discriminatory (in the terms of the US-Bolivia BI®) both arbitrary and discriminatory (in
the terms of the UK-Bolivia BIT¥*

318.However, the Claimants have not alleged that thesmme is either discriminatory or
arbitrary, but only unreasonable. Consequentlytha absence of such categories, the
standard of non-impairment of the investment caibeaieemed to have been breactéth
fact, the Claimants argued that Operating Rule 32008 had been unreasonable from an
economic standpoint, but failed to describe it dsit@ary, requesting that the Tribunal
consider both terms (unreasonable and arbitrary)nt@schangeable and, thus, that the
meaning of the term “arbitrary” contained in the BKlivia BIT be supplanted with a

different notion. However, the term “arbitrary’nst a synonym of “unreasonable”.

*k%

319.By virtue of the foregoing analysis of the relevatandards, the Respondent considers that
the Claimants have failed to demonstrate that plo¢ grice modification has had any effect
on their investment. On the contrary, as far asRlepondent is concerned, it provided
sufficient evidence that such measure was not goredble and that the alleged economic

impact thereof upon the Claimants is inaccurate andny case, excessive, since, according

to Econ One, EGSA'’s losses amounted to USD 2.2omil#* Nor have the Claimants taken

into consideration the impact of the tariff stafalion in effect in Bolivia since 2003. In

Econ One’s opinion, this circumstance renders tenario proposed by the Claimants

impossible’®®

320.The Respondent points out that the funds mentidmgdhe Claimants are deposited
indefinitely and only recovered in the event of thduction of spot prices, as a consequence
of which they do not have the same value as if theye EGSA’s liquid assets. Even if the

stabilization funds were EGSA’s accounts receivalbile damage would be prospective and

432 gtatement of Defense, 71449-451. 88 Capital Partners, Inc. and CJSC Tema Real Es@mpany v. Republic of
Kazakhstan(ICSID Case No. ARB/01/6), Award, 7 October 2008&i(man, Bernardini and Vukmir) (ExhibRL-103);
Ronald SLauder v. Czech Repubt/NCITRAL), Award, 3 September 2001 (Briner, Kland Cutler) (ExhibiCL-23).

433 statement of Defense, 11445-448, 450-452, and 455.

434 Statement of Defense, 11420-423, and 473-483; BoenReport, 11121, and 124. See Compass LexeqmrtR§121,
and 123; Econ One Report, 11115-119. See TrangErigtish), Day 1, 2 April 2013, 253:17-255:5.

43 Statement of Defense, 71460-462, 463-466, and4868Rejoinder on the Merits, 11357-367. Seter alia, Chorzéw
Factory (merits), Judgment, 13 September 1928, PCIJ SeroAIN, 1928 (ExhibitCL-2); Nykomb Synergetics Tech.
Holding A.B. v. Republic of Latvi@CC Case), Award, 16 December 2003 (Haug, Schiitdesernandt) (ExhibRL-106);
S.D. Msyers, Inc. v. Government of Can@ddICITRAL), Partial Award, 13 November 2000 (Schtza Rae and Hunter)
(Exhibit RL-107). See Transcript (English), Day 1, 2 April 201852.8-256:7; Transcript (English), Day 6, 9 Aprd13,
1447:19-1447:22.
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subject to the relevant discount. Moreover, theoants of EGSA and other electricity
generators in the stabilization fund have beernohglly increasing and are expected to

continue rising in the futur&®
4. Failure to Provide Effective Means to the Claimants

The Claimants’ Arguments

321.As the Claimants explain, and in accordance wighddise law presented, the effective means
clause requires that the host State’s legal anidigddsystem work effectively. Unjustified
delay by the host State’s courts dealing with arestor’s claim may amount to a breach of
such standard. The Claimants draw attention tdabiethat Article 11(4) of the US-Bolivia
BIT makes no reference whatsoever to denial ofigastNor does the provision refer to
customary international law or link “effective medmwith denial of justice. Therefore, the
standard applicable in the instant case is notlwsaeprohibits particularly egregious conduct
only. The applicable standard is nothing other tivaat the Treaty itself establishes: Bolivia
must provide effective means of asserting claimd anforcing rights. Furthermore, the
Claimants argue that this standard can be impontedthe UK-Bolivia BIT by way of the
MFN clause without giving rise to any abuse, siraeconfirmed by case law, this clause is

specially designed to harmonize all the standaf@tsvestment protectiof?’

322.In light of the foregoing, the Claimants believaittihe Bolivian judicial system has not
worked effectively, since their claims in connentiwith the modification of the PBP are still
pending, in breach of the effective means standard,thus, in violation of the Treati&.
This conclusion is reached regardless of the cospaithe Bolivian judicial system with
other legal systems in terms of delays, as itreda@vant whether Bolivian courts are equally

slow for everyone or whether other countries asik leffective means. The obligation to

43¢ Rejoinder on the Merits, 1374.

437 Statement of Claim, 19210-215; Reply on the Mefifil50, and 152; Claimants’ Post-Hearing Brief,1119. See
White Industries Australias Limited v. Republidrafia (UNCITRAL), Final Award, 30 November 2011 (Browdiu and
Rowley) (ExhibitCL-73); EDF International S.A., SAUR International S.A. drebn Participaciones Argentinas S.A. v.
Argentine Republi¢ICSID Case No. ARB/03/23), Award, 11 June 2012u#§zann-Kohler, Remoén and Park) (ExhiGit-
141); Bayindir Insaat Turizm Ticaret ve Sanayi A.S. v. IslamicuRep of Pakistan(ICSID Case No. ARB/03/29), Award,
27 August 2009 (Kaufmann-Kohler, Berman and Boelggtl) (ExhibitCL-63, CL-170); MTD Equity Sdn. Bhd and MTD
Chile S.A. v. Republic of Chil¢dCSID Case No. ARB/01/7), Award, 25 May 2004 (SlaelLalonde, Oreamuno Blanco)
(Exhibit CL-30). See Transcript (English), Day 1, 2 April 2018;281-88:7.

438 Statement of Claim, 11216-220; Claimants’ PostridgeBrief, 11120, and 128. See Transcript (EnyliStay 1, 2 April
2013, 88:18-89:10, 89:20-90:15, 90:16-91:9; Traps¢English), Day 6, 9 April 2013, 1373:9-1374:20.
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ensure effective means is objective. In any evitiet,delays that the Claimants have faced

have been for the most part caused by institutidegdcts™®

323.Likewise, the Claimants argue that it is up to Resfent to demonstrate that the situation
would have been mitigated if certain domestic raegchad been used. Nonetheless,
provisional measures are only available in civibqggedings, and not in contentious-
administrative cases. In any event, the SupremertCaas dormant, and there is
consequently no basis to conclude that such applicezould have given rise to interim
relief that would have protected EGSA. Nor wouldlsmeasures have been effective, given
that the nationalisation nullified the Claimantsidrest in May 2010. Lastly, the fact that the
Claimants’ litigation before the Supreme Court dobive been unsuccessful should not
affect the Tribunal's consideration as to whethenat Bolivia complied with the Treaties.
In any event, the causal link has been duly prowemccordance with the balance of
probabilities standard, and it can be concludetl EH@SA's appeal was more likely than not

to have succeeded if the Bolivian court systemwiaiked properly*

*k%k

324.With regard to the compensation due on accounhefRBP measure, Compass Lexecon
once again draws a distinction between an “actoamario” (EGSA’'s actual revenues as a
result of the modification) and a “but-for scendriphe revenues EGSA would have
obtained had the PBP never been modified). In exadithe period from May 2007 to 2038
was divided between the pre- and post-nationatisadecree periods for the sake of clarity,
as different data are used for these two periodsIDCs information for the pre-
nationalisation period and MEC studies for the pwgtonalisation period). Thus, by
correcting the mistakes made by Econ One in relatiothe application of a very high
discount rate as well as other technical errors, Gfaimants’ expert concluded that the

compensation due amounts to a total of USD 38aniléis of 29 February 201%.

The Respondent’s Arguments

325.From Bolivia’s viewpoint, this is the only claimdarght by the Claimants with respect to the

PBP, an obligation enshrined in the US-Bolivia Biily. Accordingly, and together with the

3 Reply on the Merits, 11153-154; Claimants’ Posatitey Brief, 1122. See Transcript (English), Day21April 2013,
90:16-92:1.

440 Reply on the Merits, 11156-157. See Transcripglighn), Day 6, 9 April 2013, 1374:21-1376:2.

41 Statement of Claim, 11268-270; Compass LexecoroRefif128, 132, and 139; Reply on the Merits, §f211;
Compass Lexecon Rebuttal Report, 1154-157, 168, did footnote 199. See Transcript (English), Dag April 2013,
129:12-130:20.
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arguments already put forward on its jurisdictioolajections, the Respondent points out that
it was EGSA that lodged the appeals and that ot a party to this arbitration, as a

consequence of which the Claimants’ reliance cggallaction to which they are not a party
only confirms that the Claimants have already chodemestic courts as the appropriate
forum to hear the PBP dispute. As a result, inofdethe Tribunal to reject the application

of the fork-in-the-road clause, it need to dististpubetween the Claimants and EGSA, such
that the Tribunal should also carefully consideether the Claimants have standing to bring

a claim on account of a court delay affecting apealing in which they are not a paffy.

326.Secondly, the Respondent asserts that the effattdans standard may not be imported into
the United-Kingdom-Bolivia BIT by way of the MFNaulse, as this would also require the
relevant negotiation process to be incorporated apulied to investors from the United
Kingdom. Therefore, the effect of the negotiatioarpquisite cannot be escaped merely by
resorting to the MFN clause, especially where theppse of such clause is to avert

discriminatory treatment by reason of investorgiarality.***

327.Should the Tribunal not accept the above argumdém®, Respondent argues that the
Claimants err when establishing the relevant timeqgals, seeing as they ceased to hold an
interest in EGSA’s operations on 1 May 2010, wmaeéans that as of that date the alleged
delay would be two years in relation to the apped$jed against SSDE Resolution No. 40
and two years and one month with respect to thdgdd against CNDE Resolution No.
209/2007:%

328.In addition, according to Bolivia’s interpretatiofgr a breach of the standard to exist, the

Claimants must show the following:

(&) The existence of particularly egregious conducthan part of the Bolivian judiciary,
while also taking into account that the establishina# an international wrong requires
that all domestic remedies must have been prewioaghausted, which has not
occurred in the case at hand, given that the Claisnaould have requested the
provisional suspension of the measures in the ototes-administrative forum. Hence,
they have themselves contributed to the d&agnd

442 statement of Defense, 19491-492.
43 Statement of Defense, 11529-531. See Transcmgfiéh), Day 1, 2 April 2013, 259:24-260:6.
444 statement of Defense, 1523.

45 Statement of Defense, 11535, and 564-571. Thitdass Statement of Dr Quispe, 1119, and 21. Sesdript (English),
Day 1, 2 April 2013, 261:11-261:16.
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(b) The undue or unjustified nature of the periods mymvhich the claims brought before
the Supreme Court were pending, taking into acctl@treasonable amount of time
that a State court might take in order to settéedispute’®® In this sense, the duration of
the legal proceedings before the Supreme Court doe®ntail a denial of effective
means in accordance with the international caseinaaked by both Parti€$! These
were usual periods even in comparison with othateSt as the Claimants’ witnesses
acknowledged® It is also not true that the reforms of the caystem have produced
delays in contentious-administrative matters, bwitegthe opposite. In addition, the
statistics of cases admitted and adjudicated bySingreme Court show more cases

admitted than adjudicated, which explains the tmrkhat accruedf?

329.Further, there is no causal link between the domadif the legal proceedings and EGSA’s
alleged loss of profits. The Respondent argues than if the Supreme Court decided to
compensate EGSA as the Claimants anticipate, sutipensation would not benefit them,
since they no longer hold any interest whatsoemeEGSA's operations, as they have
admitted themselves. Moreover, there is no reas@nedict a favourable ruling by the court,
when all signs indicate otherwise. In any case, pgmeation is not due for speculative
damages; it is not sufficient to establish the liii@d of the damage to be subject to
compensatiof’® By virtue of the foregoing, Respondent maintahe the Claimants’ claim
fails on account of a fact that they have not disguthe Operating Rule’s consistency with
Bolivian law. Therefore, this aspect not having rbepiestioned, the Claimants cannot

request that the Tribunal award compensation fpothetical claimé$>

446 Statement of Defense, 11537-538. Seike Energy Electroquil Partners & Electroquil S). Republic of Ecuador
(ICSID Case No. ARB/04/19), Award, 18 August 2088{fmann-Kolher, Gdmez Pinzén and van den BerghifixRL-
109); Chevron Corporation and Texaco Petroleum Compariepublic of EcuadofUNCITRAL — PCA Case No. 2007-2),
Partial Award on the Merits, 30 March 2010 (Bockgél, Brower and van den Berg) (ExhiBit-66).

47 Statement of Defense, 11545-546, and 549.\8eite Industries Australia Limited v. Republic nflia (UNCITRAL),
Final Award, 30 November 2011 (Brower, Lau SC amuvRy) (Exhibit CL-73); Chevron Corporation and Texaco
Petroleum Company v. Republic of EcualdNCITRAL — PCA Case No. 2007-2), Partial Awardtbe Merits, 30 March
2010 (Bockstiegel, Brower and van den Berg) (Ex!ihi-66).

448 Statement of Defense, 11557-560, and 562-563T@@script (English), Day 1, 2 April 2013, 259:2@0223.

49 Third Witness Statement of Quispe, 1114-15. S&2 Batistics (ExhibiR-161); 1994 Statistics (Exhibit R-162); 1995
Statistics (ExhibiR-163); 1996 Statistics (ExhibiR-164); 2007 Statistics (ExhibiR-165); 2009 Statistics (ExhibiR-166).
See Transcript (English), Day 1, 2 April 2013, 26261 :4.

450 Statement of Defense, 11575-576. Seter alia, Elettronica Sicula S.p.A (ELS(United States v. ltaly), ICJ Reports
1989, Judgment, 20 July 1989 (ExhiBit-83); Archer Daniels Midland Company and Tate & Lyle ledjients Americas,
Inc. v. United Mexican StatgqdCSID Case No. ARB(AF)/05/22), Award, 21 Novemk#907 (Cremades, Rovine and
Siqueiros) (ExhibiCL-47); Gami Investments Inc. v. United Mexican St@t#SCITRAL (NAFTA) Case), Final Award, 15
November 2004 (Reisman, Mur6 and Paulsson) (ExRbitLl05). See Transcript (English), Day 1, 2 April 2018127-
262:11.

41 statement of Defense, §1577-582.
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330.0nce again, the compensation requested by the @Msms excessive, since apart from
resorting to Operating Rule No. 19/2007 in ordetatzulate the FMV, they also ignored the
impact of the tariff stabilization in effect in Bal since 2003. Accordingly, the study
prepared by Compass Lexecon corresponds to thalucted by Econ One as regards the
effect quantified for the first periode., from May 2007 to April 2010. Nevertheless, they
differ in relation to the second peridc., from May 2010 onwards. According to Compass
Lexecon, the Claimants should receive USD 27.9ianillwhereas Econ One estimates that
the Claimants should be awarded USD 12 million. Gass Lexecon presents a calculation
inflated by the impact of the projections made b GIEdI and applies the wrong interest
rate of 10.63%, while that used by Econ One is rd®0%">

452 Statement of Defense, 11587-596; Compass Lexeeporg 11129-130; Econ One Report, 11130-131.
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CHAPTER VIII - THE PARTIES’ RELIEF SOUGHT ON THE ME RITS
A. THE CLAIMANTS ' RELIEF SOUGHT
331.The Claimants request that the Tribunal:

(a) Declare that Bolivia has breached the Treatiesiat@inational law, and in particular,
that it has:

(i) expropriated the Claimants’ investments without ngpg just, adequate and
effective compensation, in violation of Article ibf the US-Bolivia BIT, Article 5

of the UK-Bolivia BIT, and international law;

(i) failed to accord the Claimants’ investments faid aguitable treatment and full
protection and security, and impaired them throughreasonable and
discriminatory measures, in violation of Article3lof the US-Bolivia BIT and
Article 2(2) of the UK-Bolivia BIT; and

(i) failed to provide the Claimants with effective meaof asserting claims and
enforcing rights with respect to covered investragmt violation of Article 11.4 of
the US-Bolivia BIT and Article 3 of the UK-BoliviBIT.

(b) Order Bolivia to compensate the Claimants for Bals/ breaches of the Treaties and
international law in the amount of USD 136.4 millif® plus interest until full payment

of the award is made;
(c) Award such other relief as the Tribunal considgngrapriate; and

(d) Order Bolivia to pay the costs of these arbitrajiwaceedings, including the fees and
expenses of the Tribunal, the fees and expens#seahstitution selected to provide
appointing and administrative services and asgistda this arbitration, the fees and
expenses relating to the Claimants’ legal reprediemt, and the fees and expenses of

any expert appointed by the Claimants or the Tahyplus interest>

53 The original amount of USD 142.3 million is readlted by Claimants in their Reply, and producessalt of USD
136.4 million. Moreover, they request post-awarinest once again. For greater clarity, see damsgesnary table in
Reply, 1224.

454 Statement of Claim, 1274; Reply on the Merits, AiZ3aimants’ Post-Hearing Brief, 1178.
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B. THE RESPONDENT SRELIEF SOUGHT
332.In turn, the Respondent requests that the Tribunal:

(a) Declare that Bolivia's conduct has been in comme@amwith its obligations under the

Treaties and international law;
(b) Reject each and every claim and petition made &ylaimants;

(c) Order that the Claimants reimburse Bolivia in figi the costs in which it may have
incurred in order to defend its interests in thatert of this arbitration, plus interest
accrued at a commercial rate deemed reasonabléebyribunal, from the date on

which the State incurred such costs to the dadetofal payment thereof; and

(d) Order such other measures in favour of the StatieesSribunal may deem fit>

% Statement of Defense, 1628; Rejoinder on the M €ffit28.
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CHAPTER IX — DECISION ON JURISDICTION

333.The Tribunal will now proceed to examine the Resfsmt's objections to its jurisdiction as

follows:

(&) Whether joinder or consolidation of distinct claimgy be allowed in the absence of

specific consent from the Respondent;
(b) Whether Rurelec is an investor and holds a pratdoteestment;
(c) Whether Bolivia is entitled to exercise the rightdenial of benefits against GAI;
(d) Whether the Tribunal has jurisdiction in respecthef alleged New Claims;
(e) Whether the alleged New Claims are domestic inreatu
() Whether the alleged exercise of the fork-in-thedrolause bars the New Claims; and

(@) Whether the claims regarding thgotprice and Worthington engines are premature.

A. JOINDER OR CONSOLIDATION OF DISTINCT CLAIMS IN THE ABSENCE OF
SPECIFIC CONSENT FROM THE RESPONDENT

334.The Tribunal considers that the submission by tlaén@nts of identical claims based on the
alleged violation of two different BITs in a singebitration proceeding is not subject to the

gualified express consent of the Respondent.

335.1t is undisputed that, in the BITs concluded byiBalwith the United Kingdom and United
States, the Respondent gave its consent to théradidn of investment disputes with
investors from the UK and the US. Following a wiglesd treaty practice, this consent was
given through an open offer to submit to arbitnatiexpressed in Article 8 of the UK-
Bolivia BIT and in Article IX of the US-Bolivia BIT It is also undisputed that each of the
Claimants duly accepted this offer of arbitratioade by the Respondent in the Treaties,
giving rise to the “matching of consents” indispaiole for the Tribunal's jurisdiction

rationae voluntatiover these disputes.

336.The offers of arbitration contained in the BITs weiot subject to any condition or limitation
in their scope that would prevent the two Claimafieam submitting a single, joint

arbitration case against the Respondent. Nor wieey subject to any condition that



RL-160
PCA Case No. 2011-17
Award
Page 133 of 208

claimants in arbitration proceedings must grourarthlaims in just one BIT. Each of the
Claimants accepted the offer of arbitration in pinecise terms in which it was given by the
Respondent, notably, providing consent by the Redgiat that disputes over the application

of the Treaties were to be settled by recoursefiration.

337.0ne cannot therefore interpret the Treaties—using tvell-known rules of treaty
interpretation of Article 31 of the VCLT—as if thegontained some limitation of scope
preventing a claimant from submitting an arbitdaim together with another claimant when
both claims are based on the same alleged factsratioce same alleged breaches although
brought under different BITs, provided that eachirohnt provides its own independent

matching consent to arbitration.

338.In the Tribunal's view, the issue raised by the feslent of whether express consent
regarding the form of the present arbitration tpuieed is also not an issue of “consolidation
of proceedings”. Indeed, in the instant case, tl@ntants did not commence two separate
arbitrations in respect of two independent arbitldims that have subsequently been
consolidated. The Claimants submittad, initio and in the same arbitration, two claims by
two claimants against one respondent, regardingdhee dispute and involving the same set
of facts, albeit allegedly in violation of two diffent BITs concluded by the Respondent with
the UK and the US, respectively. It is clear theg dbject of both claims is the same, since
the allegedly unlawful action by Bolivia was alssiagle one, notwithstanding the fact that,
in practice, the present case concerns two idértimh overlapping claims by two claimants

against the same respondent in the same arbityatomeeding.

339.0n the other hand, in cases of consolidation oEgedings, the matching of consents with
respect to each of the arbitrations has alreadyroed. As such, the case law and literature
hold—as both Parties in this proceeding have affsoreed—that consent is required from
all parties involved in order to allow the mergdrtbe two arbitrations into one. The
Tribunal considers that there is, therefore, nahahalogy to be made between this case and

cases of consolidation of proceedings.

340.The Tribunal therefore considers that, even ifauld have been possible for the Claimants
to submit separate arbitral proceedings, nothireclpdes them—given the obvious link
between both Claimants and the identity of the sfaaiteged—from deciding to jointly

submit a single arbitration case, albeit invokiffedent BITs.

341.The Tribunal disagrees with Respondent’s interpiceiaof the silence of the Treaties

concerning the possibility of multi-party arbiti@ti In the Tribunal’'s opinion, this is not a
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case where jurisdiction is being granted withow éxplicit consent of the parties. On the
contrary, the consent given by the Respondent @icitxand covers disputes involving
investors from each of those two States. The attighe Treaties could have limited such
consent and, by extension, the jurisdiction of Tm#unal; but they did not do so. In this
case, the Tribunal considers that the silenceanTtteaties concerning the explicit possibility
of joint arbitrations plays against the Respondemdint of view, since one cannot use

silence to limit the scope of the consent given.

342.The argument that there must be a specific conaegaich of the BITs to the possibility of
joining different claims in the same arbitral predang ultimately goes too far. Were such
specific consent necessary, it would be impossiblgccept, as the Respondent has argued,
that all prior multi-party arbitrations were onljlcaved to proceed because of the implicit
consent provided by the respondent States throagih failure to raise any jurisdictional

objection in this regard.

343.The Tribunal fully agrees with the opinion expresdg the tribunal ilAmbiente Ufficio v.

Argenting*®

holding that it is evident that multi-party arbitration is a gerally accepted
practice in ICSID arbitration, and in the arbitrgbractice beyond that, and that the
institution of multi-party proceedings thereforeedonot require any consent on the part of

the respondent Government beyond the general remeints of consent to arbitratiof?’

344 .With respect to the Claimants’ argument that thibdnal's discretion over the conduct of
the proceedings should be exercised to avoid ussacg delay and expense (Article 17(1)
of the UNCITRAL Rules), the Tribunal finds that ghis a rule governing questions of
procedure and is not (necessarily) applicable ¢odstermination of the existence or not of

its jurisdiction.

345.The Tribunal, while cognisant of the differencesween the present case axidble Energy
v. Ecuador(in which there was more than one claimant, atiggdifferent disputes and
invoking more than one cause of action—even if basethe same facts), agrees with that
tribunal’'s statement that “j] the further course of this arbitration, the padiand the
Tribunal will have to distinguish each dispute unde own applicable rules, even though

facts, evidence and arguments may be common toraiome of theri® Hence, the

456 Ambiente Ufficio v. Argentine Republizecision on Admissibility and Jurisdiction, 8 FFedry 2013, 11111-147.
457 Ambiente Ufficio v. Argentine Republi2ecision on Admissibility and Jurisdiction, 8 Fedry 2013, 1141.

%8 Noble Energy, Inc and Machalapower Cia, Ltda v. Republic of Ecuador and Consejo Nacional de Eieidad
(ICSID Case No. ARB/05/12), Decision on Jurisidati® March 2008, (Kaufmann-Kohler, Cremades andde) (Exhibit
RL-20) 1206.
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Respondent’s assertion that differences exist legtvibmth BITs is irrelevant, given that the
Tribunal is prepared to analyse each Claimant'snda—which are in essence one and the
same claim—in accordance with the applicable BiNoked by each Claimant. The same
rationale would also apply to any possible countaims brought by the Respondent. There
is no fundamental incompatibility between the consdo arbitration in the two BITs that

would result in one or the other consent beingatexd by the mere fact of the claims being

heard together.

346.Thus, on the grounds that the consent to arbitrapimvided by the Respondent in the
Treaties contains no limitation that would preclutie joint submission by two or more
Claimants of identical claims under different BITke Tribunal finds that the Respondent
has given its consent to the jurisdiction of thrélinal to hear the claims submitted jointly
by GAIl and Rurelec in accordance with Article IXtble US-Bolivia BIT and Article 8 of
the UK-Bolivia BIT.

347.Consequently, the Tribunal will proceed to analylse remainder of the objections to its
jurisdiction raised by the Respondent in relatioredich of the Claimants and in accordance

with the Treaties invoked by each of them.

B. RURELEC’SSTATUS AS AN INVESTOR AND ITS OWNERSHIP OF A PROTECTED
INVESTMENT

348.In regard to the Respondent’s objection that Rar&enot a protected investor under the
UK-Bolivia BIT, the Tribunal considers that Rureleas provided sufficient evidence that it
has acquired GAl and has therefore made an indingestment in Bolivia—even though it
has not provided any documentary evidence to ptioaethe payment for that acquisition

was made.

349.Evidence has been provided of the purchase of BIE2December 2005 and that Rurelec
therefore indirectly owns shares in EG&AHigh-level Bolivian entities have consistently

accepted and recognized that Rurelec is the ukiramner of these shares.

350.The Respondent cited the caseQufiborax v. Bolivid® in support of the contention that no
investment exists through a shareholding if therené@ payment for those shares. The

Tribunal notes, however, th&uiborax v. Boliviawas an ICSID case where the tribunal

59 Rejoinder on Jurisdiction, 114-18, and documesfesred thereto. See Exhiliti61

480 Quiborax S.A. Non Metalic Minerals S.A. and Allansk Kaplin v. Plurinational State of BolivgCSID Case No.
ARB/06/2), Decision on Jurisidction, 27 September 2012 (KaufmKohler, Lalonde and Stern) (ExhiBL-132).
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decided to analyse whether the “investor” had arestment under Article 25 of the
Washington Convention. In fact, as regards the iegiple BIT, theQuiborax tribunal
concluded without further elaboration th&dlivia does not contest that the Claimants have

made an ‘investment’ within the meaning of the’Bff

351.Furthermore, the Tribunal need not decide if thdiract acquisition of the shares of EGSA
took place in 2006 or 2009 since the critical datthe date of the nationalisation, and the
Tribunal is convinced that the indirect acquisit@nEGSA’s shares took place before the
date of the nationalisation. By acquiring the shapeeviously owned by other entities,
Rurelec also acquired and benefits from protecfaminvestments made prior to said
acquisition. Therefore, the Tribunal considers Ratelec effectively acquired the shares of

BIE through Birdsong and thereby made an indin@e¢stment in Bolivia.

352.As regards the Respondent’s argument that indineelstments are not protected under the
UK-Bolivia BIT, the Tribunal notes that Article Jontains—as the majority of BITs do—a
very broad definition of “investment”. Article 1 filees “investment” asévery kind of asset
which is capable of producing returfis which would naturally include “indirect
investments” through the acquisition of shares co@pany. In addition, the non-exhaustive
list of protected investments described in the BXplicitly includes the example othares
in and stock and debentures of a company and ahgrdiorm of participation in a
company. Finally, in its broadest example, Article 1(a)(iof the BIT provides that any
“claims to money or to any performance under comttzving a financial valueare

considered to be protected investments under the BI

353.In the Tribunal’'s opinion, all of the above mentonexamples contribute to the conclusion
that indirect investments were intended to be pteteby the UK-Bolivia BIT. Moreover,
given that the purpose of the BIT is to promote pratect foreign investment, the Tribunal
considers that the BIT would require clear languiagerder to exclude coverage of indirect

investments—language that the BIT does not contain.

354.According to the Tribunal, the fact, invoked by tRespondent, that other BITs concluded
by Bolivia explicitly include indirect investmentss insufficient to support aa contrario
sensunterpretation that only those BITs containinglsaa explicit reference cover indirect
investments, since it is well accepted that thisdkof argument is not on its own strong

enough to justify a particular interpretation afude of law. The mere absence of an explicit

81 Quiborax S.A. Non Metalic Minerals S.A. and Allansk Kaplin v. Plurinational State of BolivgCSID Case No.
ARB/06/2), Decision on Jurisidction, 27 September 2012 (KaufmKohler, Lalonde and Stern) (ExhiRL-132), 1210.
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mention of the different categories of investmetitgct and indirect) cannot be interpreted

as narrowing the definition of investment under Bh€ to only direct investment.

355.The Tribunal therefore agrees with the Claimant @ncludes that terms employed in the
UK-Bolivia BIT are broad enough on their own tolumte indirect investments, even without
employing further qualifications that would onlym®rce what is already clear from the text
of the BIT.

356.The Tribunal has also considered the case law byedbth Parties on this issue and agrees
with the decision inrCemex v. Venezuel¥ whose rationale the Tribunal also finds to be

applicable to the present case:

“The Tribunal further notes that, when the BIT n@mgiinvestments ‘of nationals of
the other Contracting Party, it means that thoseestiments must belong to such
nationals in order to be covered by the Treaty. Big does not imply that they must
be ‘directly’ owned by those nationals. Similanyhen the BIT mentions investments
made ‘in’ the territory of a Contracting Party, aill requires is that the investment
itself be situated in that territory. It does naobply that those investments must be

‘directly’ made in such territory.

Thus, as recognized by several arbitral tribunalscomparable cases, the Claimants
have jus standiin the present case. The Respondent’s objectiothéoTribunal

jurisdiction under the BIT cannot be uphéf@

The line of comparable cases cited by @enextribunal includesSiemens v. Argentiria*

loannis Kardassopoulos v. Georgfa Tza Yap Shum v. Pel{f andMobil v. Venezuel&’

62 Cemex Caracas Investments, B.V. and Cemex Carhtagebtments B.V. v. Bolivarian Republic of Ver&z(CSID
Case No. ARB/08/15), Decision on Jurisdicti@ December 2010 (Guillaume, Abi-Saab and von Meh{Exhibit CL-
136), 11152-158.

463 Cemex Caracas Investments, B.V. and Cemex Carhtagebtments B.V. v. Bolivarian Republic of Ver&z(CSID
Case No. ARB/08/15), Decision on Jurisdicti@ December 2010 (Guillaume, Abi-Saab and von Meh{Exhibit CL-
136), 11157-158.

64 Siemens A.G. v. Argentir)CSID Case No. ARB/02/8), Decision on Jurisdinti@ August 2004 (Sureda, Brower and
Janeiro) (ExhibitCL-109), 1137: [Tlhere is no explicit reference to direct or indiot investment as such in the
[German/Argentine BIT]. The definition of ‘investmieis very broad. An investment is any kind ofeasonsidered to be
under the law of the Contracting Party where theestment has been made. The specific categoriagesitment included
in the definition are included as examples rathert with the purpose of excluding those not lisfEte drafters were
careful to use the words ‘not exclusively’ befaetig the categories of ‘particularly’ includedastments. One of the
categories consists of ‘shares, rights of partitipa in companies and other type of participationcompanies’. The plain
meaning of this provision is that shares held bgeaman shareholder are protected under the Trekltye Treaty does not
require that there be no interposed companies lmivike investment and the ultimate owner of thepaom Therefore a
literal reading of the Treaty does not support éilegation that the definition of investment exesichdirect investments.
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357.The Tribunal notes that the UK-Bolivia BIT was (aating to its preamble) designed to
“create favourable conditions for greater investmbptnationals and companies of one
State in the territory of the other Statéurthermore, the parties agreed in Article 2 @& th
said BIT that €ach contracting party shall encourage and createbirable conditions for
nationals or companies of the other Contractingtpdo invest in its territory, and, subject

to its right to exercise powers conferred by itsdashall admit such capital

358.As for the Respondent’s argument that Rurelec’sstment was not made in the territory of
Bolivia, the Tribunal considers that the referencéhe BIT to the territory of a Contracting
Party (as found, for example, in Article 2) canhetinterpreted in such a manner to exclude
indirect investments, as long as the ultimate itmest that was allegedly expropriated is

located in the territory of a Contracting Partythis caseBolivia.

359.The eligibility of indirect investments under théTBs showninter alia by the Contracting
Parties’ express agreement in Article 1(a)(ii) thettares in and stock and debentures of a
company and any other form of participation in ampany constitute protected
investments. Hence, it must follow that the acduaisi of said shares may also take place

outside the territory of the Contracting Party.

360.The Tribunal thus concludes that the best inteapimt of Article 2(2) of the BIT, when it

refers to “investments of nationals”, is the onattbonsiders that the investments may
belong to nationals of one Contracting Party, baditectly or indirectly through equity
ownership of the companies that own the ultimatestment in Bolivia, in this case EGSA.
The Tribunal consequently finds itself in agreementh the decision in the case of
Quiborax v. Boliviawhere it was held thatle evidence shows that Quiborax paid for 51%
of the shares of NMM. Regardless of where the paymwas made, this qualifies as a
contribution of money because the object of thengsy andaison d’'étreof the transaction

—the mining concessions— were located in Boli{f&.

%5 |pannis Kardassopoulos v. GeorgfiCSID Case No. ARB/05/18), Decision on Jurisdiafi® July 2007, 1123-124,
interpreting the Greece-Georgia BIT.

% Tza Yap Shun v. Republic of P4tGSID Case No. ARB/07/6), Decision on Jurisdietid9 June 2009, 11106-111,
where the tribunal based its decision on the téxrticle 1 of the Peru-China BIT, the intentiontbie Contracting States to
promote and protect investments, and the abseree @fpress limitation in the BIT.

67 Mobil Corporation and Others v. Bolivarian Republaf VenezuelgICSID Case No. ARB/07/27), Decision on
Jurisdiction, 10 June 2010, 71 162-66.

%8 Quiborax S.A. Non Metalic Minerals S.A. and Allansk Kaplin v. Plurinational State of BolivgCSID Case No.
ARB/06/2), Decision on Jurisidction, 27 Septemt@t2(Kaufmann-Kohler, Lalonde and Stern) (Exhi®iit-132), 1229.
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361.The Tribunal rejects the argument put forward by Respondent restricting the application
of Article 5(2) of the BIT to direct investments e company that is incorporated or
constituted under the laws in force in the teryitof the host State. If one accepts that the
ownership of shares can be direct or indirect tghothe ownership of other shares in other
companies, the fact that Rurelec does dicctly own the shares of EGSA does not mean
that it does not own those shares within the mepmh the BIT, indirectly through

intermediate companies such as Birdsong, BIE, akid G

362.The Tribunal further considers that the fact tha® tompanies Birdsong and BIE are
incorporated in the British Virgin Islands—in whaseritory the BIT is not applicable—is
not relevant, since none of them is a claimanhis arbitration and, according to the BIT,

only the Claimants need to be nationals of a Cotitrg Party.

363.The Tribunal does not deem it necessary to cartyaatomparative interpretation between
the Spanish and the English versions of the BITceaoming the definition of “returns” as
necessarily coming from an investment of capitak Tribunal considers that the acquisition
of EGSA’s shares, directly or indirectly, represepér sean investment of capital in the

territory of Bolivia and is consequently protectsdboth versions of the BIT.

364.The Tribunal also considers that it is not apprgrito import “objective” definitions of
investment created by doctrine and case law inrdaénterpret Article 25 of the ICSID
Convention when in the context of a non-ICSID adbion such as the present case. On the
contrary, the definition of protected investmeritJeast in non-ICSID arbitrations, is to be
obtained only from the (very broad) definition cainied in the BIT concluded by Bolivia
and the United Kingdom. The Tribunal agrees with @laimants thaRomak® andAlps
Financé™ are very “fact-specific’ cases that can partiaiplain their reasoning, which

remains exceptional in the case law outside théDG$stem.

365.For all the above reasons, and based on the ptepieral interpretation of the UK-Bolivia
BIT, the Tribunal concludes that Rurelec’'s indiranvestments in EGSA should be
considered as “investments” within the meaninghait tterm as defined in Article 1 of the
UK-Bolivia BIT.

49 Romak S.A. (Switzerland) v. The Republic of Uziaekisward, 26November 2009.
470 Alps Finance v. The Slovak Republievard 5 March 2011.
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C. BoOLIVIA 'SRIGHT OF DENIAL OF BENEFITS AGAINST GAI

366.In accordance with Article Xl of the US-Bolivia B “[e]ach party reserves the right to
deny to a company of the other Party the benefitki® Treaty if nationals of a third country
own or control the company aifd.] (b) the company has no substantial business tiesvi

in the territory of the Party under whose lawssitonstituted or organized.

367.Considering the requirements of Article XII, thebtmal must determine whether the denial
is validrationae materiagwhich requires that the Tribunal be convinced Al is owned
or controlled by a national of a third country (@ththan the US) and that GAI has no
substantial business activities in the US. Furttiex, Tribunal must also determine whether
the denial of benefits is validationae temporis which requires that the Tribunal be

convinced as to the timeliness of the denial ofeien

368.The Claimants stated that Bolivia had requireddstablishment of a single purpose vehicle
(“SPV’) as a condition for the public tender of EGSA,igthallegation is disputed by the
Respondent. The Claimants also assert that GAl'hdsstantial business activities” in the
USA and cannot, therefore, be considered a shelpaoy under the control of the British

Virgin Islands’ company.

369.After examining of all the available evidence, thebunal concludes that it has not been
shown that Bolivia imposed, whether in the termsrefierence for the privatisation of
EGSA™ or afterwards, any requirement that GAl must beS&V, let alone an American
one, nor has it been shown that this company wasllmved to own any assets other than
EGSA shares.

370.The Tribunal is also convinced that GAIl is a comp#rat, for the purposes of Article XII of
the US-Bolivia BIT, ‘has no substantial business activities in the teryi of the Party under
whose laws it is constituted or organiZelhsufficient evidence has been provided to prove
that GAIl carried on substantial business activitreshe US at any point in time. Finally,
GAl is owned and controlled by nationals of a thecduntry, namely, BIE, Birdsong

Overseas, and ultimately Rurelec, none of themgbaidS company.

371.Since the initial hurdle in order to invoke the @é¢rof benefits has been overcome, the
Tribunal will now examine its timeliness. The Tnital is cognizant of the fact that the

Respondent only denied the benefits of the BITténStatement of Defence, after both

471 See ExhibitC-7.
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parties had already given their consent to arlwinatNevertheless, the denial of benefits
cannot be equated to the withdrawal of prior aabitonsent, which is only permissible prior

to the acceptance of the host State’s consentebintiestor.

372.Whenever a BIT includes a denial of benefits claube consent by the host State to
arbitration itself is conditional and thus may kenigd by it, provided that certain objective
requirements concerning the investor are fulfillad.investors are aware of the possibility

of such a denial, such that no legitimate expemtatare frustrated by that denial of benefits.

373.No one can accept more than what is being offdrethis case, what was offered by both
Bolivia and the US, in the BIT concluded betweeenth was a package of benefits to
investors of both countries, including the bengfit being able to submit disputes to
arbitration, coupled with an express prior reseovabf the right to deny those benefits if
and when the Respondent so decides (subjectivéresment) and if the investor's company
is or becomes a “shell company” controlled by a pany incorporated in a third country
(objective requirement). The reservation of thétrigf denial of benefits contained in Article
XIl operates on the Contracting Parties’ offer ohsent to arbitration as much as every
other benefit conferred by the BIT. Hence, any b&stor who invests in Bolivia already
knows in advance of the possibility of a deniabehefits by Bolivia—as long as the Article
XII requirements are met—and, if it decides to atcthe offer of arbitration made by

Bolivia in the BIT, it accepts it at face value.

374 Without prejudice to the fact that an investorggpective of whether the investment has
been made before or after the entry into forcehef BIT) is in principle protected by the
BIT, it also bears noting that GAI (and its shalelos) did not enjoy the protection of the
investment treaty when they decided to bid in theapization process. Evidence has also

been submitted that GAl and Rurelec had been wbailmut the risk of nationalisation since

at least 2006.

375.This being the case, following the signature andlfratification of the BIT, the Claimants
were fully aware of the denial of benefits clausd @ould have acted in such a way as to
preclude the Respondent from being able to invb&e ¢lause, and thereby avoid the risk of
a denial of benefits, by having GAI undertake sabial activities in the USA or through
some other equivalent solution. That did not hapddme Tribunal therefore finds that the
Claimants’ reliance on thpacta sunt servandarinciple is misplaced since the denial of

benefits clause is part of thpdctuni agreed by the Contracting Parties.
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376.The same must be said in relation to the supposetiiyactive application of the clause. The
Tribunal cannot agree with the Claimants when theye that the Respondent is precluded
from applying the denial of benefits clause rettiva@ty. The very purpose of the denial of
benefits is to give the Respondent the possibilftyithdrawing the benefits granted under
the BIT to investors who invoke those benefits. $Agch, it is proper that the denial is

“activated” when the benefits are being claimed.

377.The Contracting Parties to the BIT could have afy@derwise, but they decided not to do
so. Instead they agreed that a Contracting Parttidaeny benefits (including the benefit of
having a dispute decided by an arbitral tribunab)ject to meeting certain conditions, none
of which entails that such denial is only effectiwerelation to disputes arising after the
notification of such denial or imposes any othenitiation period that would occur before the
Respondent’s submission of its Statement of Defence

378.0n the contrary, the Tribunal agrees that the dleai and usually will be used whenever an
investor decides to invoke one of the benefitshef BIT. It will be on that occasion that the
respondent State will analyse whether the objectoraitions for the denial are met and, if
so, decide on whether to exercise its right to dbmybenefits contained in the BIT, up to the

submission of its statement of defence.

379.As a matter of fact, it would be odd for a Stateet@mmine whether the requirements of
Article XIlI had been fulfilled in relation to an westor with whom it had no dispute
whatsoever. In that case, the notification of thaidl of benefits would-per se—be seen as
an unfriendly and groundless act, contrary to ttemmtion of foreign investments. On the
other side, the fulfilment of the aforementioneduieements is not static and can change
from one day to the next, which means that it iy omhen a dispute arises that the
respondent State will be able to assess whethdr seguirements are met and decide

whether it will deny the benefits of the treatyr@spect of that particular dispute.

380.The Tribunal further notes that in this particutase (contrary to what occurred in tlama
case) the investment did not follow the entry ifdxce of the BIT but was made prior to the
BIT’s entry into force. The benefits contained e tBIT thus did not play any role in the

decision of the investor to make this investmemthiePlamacase, the tribunal emphasized
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the fact that the investor had relied on the ptatacafforded by the BIT when deciding

whether to invest in the respondent Stéte.

381.The consequence of the denial of benefits is thatTrribunal (which forms part of the
package of benefits afforded under the BIT) willdeprived of jurisdiction over the present
dispute. Accordingly, as a jurisdictional issue,niust be raised at the latest in the
respondent’s statement of defence, as it was Aétmugh it is perhaps unusual for both the
fact that leads to a lack of jurisdiction and thémission of the related jurisdictional
objection to arise at the same time, nothing presveoth (the act that forms the basis of the

plea and the plea itself) from coinciding as theyhére.

382.The Tribunal therefore considers that the objectmjurisdiction was made in good time,
taking into account Article 23(2) of the UNCITRALuRSs. The Tribunal agrees with the
decision of thaJlysseas Inc. v. Ecuaddf when it states that “[atording to the UNCITRAL
rules, a jurisdictional objection must be raisedt dater than the statement of defence
(Article 21(3)[equivalent to Article 23(2) of the UNCITRAL Rulex010). By exercising
the right to deny Claimant the BIT’'s advantageshie Answer, Respondent has complied
with the time limit prescribed by the UNCITRAL RulBlothing in Article I(2) of the BIT
excludes that the right to deny the BIT’'s advargalge exercised by the State at the time

when such advantages are sought by the investoudiira request for arbitratioh.

383.The Tribunal is cognisant that this puts the inmest something of a fragile position, since
the investor will never know if there might be anide of benefits exactly when the investor
needs them the most. At the same time, one caagdhat such a denial will come as a total
surprise for the investor, since the BIT is notreeand we are dealing in this case with an
investor who has opted to use an investment velooigrolled by a company of a third
country, which has no substantial business a@#iin the territory of the Contracting Party

under whose laws it is constituted or organized.

384.For all the above reasons, the Tribunal concluieaccordance with Article Xl of the US-

Bolivia BIT, that it has no jurisdiction to entertegGAI’'s claims against the Respondent.

472 plama Consortium Limited v. Bulgar(CSID Case No. ARB/03/24), Decision on Jurisdinti8 February 2005 (Salans,
van den Berg and Veeder) (Exhifit-110), 1161. See alsdlysseas Inc. v. EcuadgtNCITRAL — PCA Case No. 2009-
19), Interim Award, 28 September 2010 (Bernard®nyles and Stern) (Exhib@L-135), 11172-173.

43 Ulysseas Inc. v. Ecuad¢UNCITRAL — PCA Case No. 2009-19), Interim Awag® September 2010 (Bernardini, Pryles
and Stern) (Exhibi€CL-135), 1172.
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D. JURISDICTION IN RESPECT OF THE ALLEGED NEW CLAIMS

385.The Tribunal observes that the UK-Bolivia BIT cdntaa typical “cooling off period”
clause. In fact, Article 8 of the BIT determinesattlf[d]isputesbetween a national or
company of one Contracting Party and the other @uaming Party concerning an
obligation of the latter under this Agreement itat®n to an investment of the former which

have not been legally and amicably settled shdérad period of six months from written

notification of a claim be submitted to internatamrbitration if either party to the dispute

so wishes[emphasis added)].

386.The Tribunal is mindful that the particular circuarsces of the present case might allow one
to surmise that applying the general “cooling gf€riod envisaged in the BIT to the so-
called “New Claims” would be a waste of time. Indethe fact that Bolivia has expropriated
Rurelec’$” investment leads the Tribunal to believe thatgtactical effects sought to be
achieved by the cooling off theory and rule woutdthe end have been non-existent.
Nevertheless, Rurelec was fully aware of the ralplay here and it would not have been

difficult to comply with the cooling off period, vith did not in fact occur. The Tribunal has
no mandate to “rewrite” the BIT.

387.The Tribunal considers that the “New Claims” aretidct and separate from the “main
claim” for compensation for the nationalisationE6SA. However, this does not mean that
the Tribunal will not examine the issue of capap&yments and spot prices when deciding
on the substantive aspects of the expropriationillitdo so, but only to check whether those
measures could be construed, as alleged by Ruratethe initial steps of a “creeping
expropriation”.

388.The explicit wording requiring a written notificah andthe expiry of a period of six months
from that notification leads the Tribunal to coreithat the “cooling off period” narrows the

consent given by the Contracting Parties to int@wnal arbitration.

389.1t is not up to the Tribunal to evaluate the impade or effect of such a condition, but
simply to acknowledge that it was agreed by the @amtracting Parties as a condition
precedent to the availability of an arbitral foruvhich is, and must be, based on consent.

The fact is that the Contracting Parties only gihear consent to arbitration subject to the

474 Given its decision that it lacks jurisdiction ov@Al, and for simplicity's sake, this Award willdm now on refer only to
the remaining single Claimant, Rurelec, unlessieityl stated otherwise.
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existence of avritten notification of a claimand subject to the passing of six months’ time

between such notification and any request of axtin.

390.The Tribunal thus concludes that, at least in ttase, the “cooling off period” is a
jurisdictional barrier conditioning the jurisdictiof the Tribunatationae voluntatissince it
iS not up to a claimant to decide whether and wtberotify the host State of the dispute, just
as it is not up to such claimant to decide how Itmgy must wait before submitting the

request for arbitration.

391.The Tribunal agrees with the Respondent that ndicixmotification has been made in
relation to the so-called “New Claims” and thus tomling off period has been breached.
The Tribunal notes that Rurelec has acted in aecma with this very interpretation of the
BIT in respect of its claim regarding the natiogation, as is mentioned by the Respondent
in its Memorial on Jurisdictiaf® In particular, in its Notice of Arbitration, Ruesl states
that the applicable waiting periods found in theedfies had already pas$€dand
“[alccordingly, the Dispute is validly submitted to arbitratiamder UNCITRAL Rules

pursuant to Article IX.3(iii) of the US Treaty awdticle 8(2), final paragraph, of the UK

Treaty respectively’’ [emphasis added].

392.1t is irrelevant for the issue at hand whetherotild be anticipated—by Rurelec or even by
this Tribunal—that nothing would happen during said-month period and that the
Respondent would not react to the notification dake advantage of the chance to
negotiation a resolution. The “cooling off periadduse imposes an obligation of means and
not an obligation of result. All clauses of the Biifust be given equal effect and, if the
Contracting Parties gave their consent subjedtded conditions, Rurelec could only accept
the offer of arbitration as it was presented andasat would have liked to receive*it. The
Tribunal thus feels no need to elaborate any furtmewhat it believes the Respondent’s

behaviour would have been if it had been propeolyfied.

475 Memorial on Jurisdiction, 1155.
476 Notice of Arbitration, 1161-62.
47" Notice of Arbitration, 63.

4’8 The Tribunal also agrees with the decision of Amebiente Ufficio v. Argentinaase, Decision on Admissibility and
Jurisdiction, 8 February 2013, 11570-585, and #ngstbn ofICS v. Argentinacase, Award on Jurisdiction, 10 February
2012, 11263-273. According to the latter decisidtihe Tribunal cannot therefore create exceptiongeaty rules where
these are merely based upon an assessment ofstierwiof the policy in question, having no basmitiner the treaty text or
in any supplementary interpretive source, howesirdble such policy considerations might be seepetin the abstratt
(1267).
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393.The Tribunal’s analysis is in line with the decisiof the tribunal inlICS v. Argentin¥®

where it stated as follows:

“At the time of commencing dispute resolution uridertreaty, the investor can only
accept or decline the offer to arbitrate, but cahmary its terms. The investor,
regardless of the particular circumstances affegtthe investor or its belief in the
utility or fairness of the conditions attached toetoffer of the host State, must
nonetheless contemporaneously consent to the apphcof the terms and conditions

of the offer made by the host State, or else neeagent to arbitrate may be formied

394.Moreover, the notification of the dispute and tleedling off period” were requirements that
could easily have been met by Rurelec, since t&ests no obligation to reach an amicable
agreement. Thus, Rurelec cannot bemoan the faicit isanefficient and costly to submit a
new request for arbitration concerning those claithsvas within their control to act

differently and in accordance with the BIT’s comatiis in respect of the New Claims.

395.Another line of argument put forward by Rurelec what the notifications submitted to
Bolivia in respect of the initial claim for natidisation were broad enough to cover and
include the New Claims. The Tribunal will therefduen to the content of those notifications
of the dispute in order to determine whether, &y tivere made, they encompass all the

claims subsequently submitted to this Tribunalludmg the supposedly “New Claims”.

396.According to Rurelec, the claims regarding spot prices, capacity paymess! the
Worthington engines are all related to the notifreationalization dispute and therefore the
Claimants complied with any requirements the Temathay impos&2° The Tribunal cannot
agree with Rurelec’s position regarding the spotgsr and capacity payments, since it
considers that it has not been demonstrated tlusethhegulatory changes—made years
before the nationalisation—were connected to tlimmalisation dispute, let alone that they
formed part of that dispute. The Tribunal thus adreccept Rurelec’s allegation that the

“New Claims” “arise out of the same dispuit&!

4791CS v. ArgentinaAward on Jurisdiction, 10 February 2012, 1272.
480 Counter-Memorial on Jurisdiction, §73.

481 Counter-Memorial on Jurisdiction, 164.
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397.The Tribunal observes that, according to the d&imi of the “Dispute” provided in
Rurelec’s request for arbitration, disputes conedranly the nationalisation decree and its

consequence$?

“4. As described in more detail in Section Il beldhis dispute concerns the
Government's 1 May 2010 expropriation of the Claisainvestments in the power
generation sector in Bolivia, specifically Ruree&0.001% shareholding in Empresa
Electrica Guaracachi S.A. (Guaracachi), held thrbuguaracachi America, without
the payment of prompt, adequate and effective cosapen in violation of the

Treaties and international law (the Dispute).

[...]

6. The Dispute arose on 1 May 2010, the date oe#peopriation of the Claimants’

investments. Bolivia has been formally on noticéhef Dispute since 13 May 2010,
the date on which the Claimants submitted notiocest of the Dispute under the
Treaties to the Government (the Notices of Disp(te¢ amicable negotiation periods
of three months pursuant to US Treaty Article 12)3(nd six months pursuant to UK
Treaty Article 8(1) have elapsed. Despite the Ctaits’ intensive efforts, the parties

have been unable to reach an amicable settlemaheofDispute:.

398.Therefore, when Rurelec stated in its Notice ofpDig'™® that “nothing in this letter should

be considered as limitation of any kind on issuefact or law, which Rurelec may invoke

before an international arbitral tribundl that disclaimer can only be understood as
comprising the possibility of new claims relatedhat dispute and not new claims from new
(albeit factually older) disputes. Furthermore, Trdounal notes that Rurelec never claimed
that there had been areeping expropriationbut rather that there was a direct
expropriation/nationalisation, which leads to tlmadusion that, even for Rurelec, the prior
events they invoke should be characterized asseptiag different disputes that were only

for the first time asserted in the Statement ofr@la

399.The Tribunal recalls that, IEMS v. Argentinacited by Rureleé? the notification of the
dispute related to a claim that was followed (after notification) by a new, further claim

which was not individually notified (because it didt exist at the time of the notification).

482 Notice of Arbitration, 114, 6.
483 See ExhibilCL-40 (the same wording has been used in the Notice'litration).

484 CMS Gas Transmission Company v. Argenfi@SID Case No. ARB/01/8), Decision on Jurisdicfid7 July 2003
(Orrego Vicufia, Lalonde and Rezek) (Exhibit-83), 1192-126.
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Meanwhile, in the present case, the facts are glifterent, or more correctly, exactly the
opposite. The notification of a claim cannot beeipteted as incorporating previous
potential claims that were not asserted in thefination even though they were already in

existence (and known by Rurelec) at the time ohswatification.

400.As to the Worthington engines, the Tribunal considthat the issue could be more
complicated and deserve further analysis. Howesa®ing as the parties have already settled

that part of the dispute, it is not necessary tiresk it further.

401.As opposed to the UK-Bolivia BIT, the US-Bolivia Blseems not to impose a duty of
notification on GAIl and only stipulates, in Articl¥ 3(a), that the dispute may be submitted
to arbitration after three months have elapsed from the date on whihligpute arosé If
the Tribunal had not already concluded that it éatlurisdiction in respect of the claims of
GA\, the Tribunal would have had to carefully asayhow that provision should be applied,
and would have had to determine the point at whinglt dispute arose in the context of
Article 1X(3)(a) of the BIT. However, the Tribundbes not have to decide this issue given

its decision accepting Bolivia’s denial of benefasvards GAI.

E. THE DOMESTIC NATURE OF THE ALLEGED NEwW CLAIMS

402.The Tribunal finds that, for jurisdictional purpsséhe characterization of the claims should
in principle be acceptgarima facieas put forward by Rurelec. In this case, it sedmasthe

New Claims could be accepted as treaty claimsuidsdictional purposes.

403.The Tribunal, however, sees no need to decideidbige since it has already decided that it
does not have jurisdiction over said claims dutheofact that the “cooling off period” was
not complied with by Rurelec and due to the faat thhas found Bolivia's denial of benefits

towards GAI to be valid and effective.

F. THE ALLEGED EXERCISE OF THE FORK IN THE ROAD CLAUSE

404.The Tribunal notes that an analysis of the claiotsstted to the Bolivian courts would be
necessary in order to compare it with the claimnsitted before this Tribunal in order to
make a decision concerning whether the “fork inrtteed” clause precluded arbitration of the
latter claims. In addition, the Tribunal notes tlia¢ UK-Bolivia BIT does not contain a

“fork in the road” clause analogous to Article IX(@) of the US-Bolivia BIT.
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405.In any event, given the Tribunal's decision congggrRurelec’s non-compliance with the
“cooling off period” and Bolivia’s denial of bengdito GAI, which result in a lack of
jurisdiction to hear the New Claims, the Tribunakd not decide on the alleged effect of the

“fork in the road” clause.

G. ALLEGED PREMATURE EXERCISE OF SPOT PRICE AND WORTHINGTON
ENGINES

406.The Tribunal considers that the New Claims werepnioha faciepremature since there was
no obligation to submit those claims to Bolivia@ndestic courts as a condition precedent to
recourse to an international tribunal. Nonetheldss, the same reasons given in the

preceding paragraphs, the Tribunal need not debigigoarticular issue either.
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CHAPTER X — DECISION ON THE MERITS

A. THE SITUATION OF THE BOLIVIAN ELECTRICITY INDUSTRY AND ENDE
BEFORE THE PRIVATIZATION PROCESS

407.The description of the evolution of Bolivia’s ecomg, ENDE’s financial situation until the
start of the privatization of the electricity sectand the reasons behind Bolivia’s strategy in
respect of these issues are not fully agreed bettreeParties. However, this difference of
opinion is not material to the outcome of this &etion. Irrespective of the situation and the
motivation for commencing the process, the priaiton and liberalization of the electricity
sector, together with the capitalization rules,usoed in accordance with then-existing rules
and commitments; and an international investoe(laetting up a SPV, GAI) acquired, in
two stages, shares in EGSA. The Tribunal theredoes not deem it necessary to undertake
any particular analysis or form any conclusionsardmg the period before June 1995,

except as specifically required by particular amstances regarding discrete issues.

B. THE DATE OF THE INVESTMENTS M ADE BY GAl AND RURELEC’ SINDIRECT
ACQUISITION OF GAI

408.The same applies to the issue of whether the imazgs made by GAl were made before or
after the acquisition by Rurelec of indirect cohtod EGSA and the actual date of such
acquisition. The issue of the indirect acquisitiop Rurelec of the controlling stake in
EGSA—as a matter of jurisdiction—has already beeanmened and decided. However,
irrespective of the investment being made when IRare/as already or was not yet the
indirect owner of 50.001% of EGSA'’s stock capithk Tribunal’'s conclusion remains that

said investment is protected under the relevant BIT

C. EGSA’SFINANCIAL SITUATION PRIOR TO THE NATIONALISATION

409.The Tribunal also considers that the issue of EGSAvidend policy and divestments that
have provoked much debate between the Partiesnmiemnial to the outcome of this case.
The inflation index (UFV), EGSA’s decisions aboutvidends, and the respective
distributions to its shareholders—undertaken wile tapproval and for the benefit of
Bolivian minority shareholders as well—were madeaatordance with the law and are a

normal practice for companies all over the worltieTsame is the case for divestment of
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assets no longer considered necessary for gemerlafiEGSAY® as well as the debates
surrounding EGSA’s credit rating and all the eleta¢a confirm its accuracy. Therefore, the
Tribunal will not undertake any analysis or deamsioregarding these issues, except as

specifically required by particular circumstancegarding discrete issues.

410.Much of the Parties’ efforts related to the poimtentioned above are deemed irrelevant by

the Tribunal, if only because the Parties agreeadl tiie main approach to the valuation of
EGSA (and the compensation, if any, to be paid aiéionalisation) should be the FMV, as
determined on the date of the nationalisation usivgg DCF method, which is forward-
looking. The Tribunal agrees with the Respondend (Rurelec also appears to agree) that
this case concerns quantdifirrespective of what may have happened before B0y, if

a notional willing buyer (WB) would have agreedpi@y a positive amount for the shares of

EGSA, compensation is due; otherwise, no compemsatould be due.

411.The Tribunal will now turn to one issue that hasrbthe subject of much debate between the

412

413

414

Parties during the proceedings: EGSA's liquidityation prior to its nationalisation

.The existence in EGSA of acute liquidity problemopto its nationalisation has been

amply demonstrated by the Respondent by meansnbémporaneous evidence, including
the views expressed by EGSA's finance directomiernal communications. But the most
relevant controversy pertains to the explanationsoth financial difficulties and its

relevance for the valuation of EGSA.

.For the Respondent those liquidity problems werelear indication of fundamental

weaknesses in EGSA'’s finances which cast a darlashan its future, since they were, in
the Respondent’s view, one of the fundamental reagar the delay in the implementation
of the CCGT project and exposed EGSA to the catpisic risk of being denied access to
gas supplies. Thus, the Respondent portrays EGiBfslity problems as consistent with
the negative value which PROFIN assigned to itsreshammediately following its

nationalisation.

.Rurelec, after recognizing the reality of such idiy problems, has consistently attempted

to portray them as the result of the Respondentstility towards EGSA and, more

specifically, of the change in the regulatory eanment, of soméona fidemeasures like

“85 |n any event the decommissioning and future salédcnot occur, at least in practical terms, withtie agreement of the

regulator.

488 Rejoinder on the Merits, 1133; Claimants’ OperBtgtement, 2 April 2013; Transcript (English), Diay2 April 2013,

92:1-92:4.
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the Rural Electrification Project?(oyectos de Electrificacion Rujabnd Dignity Tariff
(Tarifa Dignidad, and of Bolivia’'s lack of interest in facilitatina rapid sale by EGSA of its
carbon credit rights—a transaction which, by irjggtnew money into the company, might

have helped the company overcome its liquidity sqae

415.The Tribunal rejects both the Respondent’s storthefnationalisation as the “rescue” of a
cash-strapped utility on the brink of bankruptcydaRurelec’s story of EGSA’s liquidity
problems as the result of a “creeping expropridtisttategy pursued by the Bolivian

authorities.

416.In the Tribunal's view, EGSA’s liquidity problemsig be seen as the cumulative result of a
complex set of circumstances, which cannot be trauder to a lack of management skills
in EGSA, fundamental weaknesses in its balancet strebusiness model, or deliberate

attempts by the Bolivian authorities to bring tleenpany to its financial knees.

417.The Tribunal considers that the capital expenditunethe CCGT, the Rural Electrification
Projects, and the Dignity Tariff drained financiesources, reduced EGSA's liquidity, and
constrained the pay-out of dividends to EGSA’s ehalders. Together with the
modification of the regulatory environment regagdizapacity payments and spot prié¢¥s,
these circumstances largely explain the liquiditytppems actually faced by EGSA. It is true
that, while some of those circumstances had a suadé unexpected impact on EGSA—for
example, the reduction of capacity payments by Wiout any gradual phasing-in—
others were predictable and developed over thesyeach that EGSA and its shareholders
could have anticipated them and have taken meadargsevent the ensuing liquidity

squeeze.

418.The Tribunal has not found any grounds to conclindé¢ a lack of management skills was
the relevant reason for this liquidity problem. TREGT project experienced cost overruns,
but this was due to an increase in generation @gpabich was in the interest of Bolivia
and its consumers, and the need for additionalsinvent obviously necessitated new
financial resources that would only be paid badkrl@n?® The liquidity problems might
arguably have prompted EGSA shareholders to proZi@&A with additional funding to

avoid major difficulties with its suppliers and, moparticularly, with its gas supplier

“87 In the latter case, had the regulatory environnmaitbeen changed, the additional funds would tgoree into the
Stabilization Fund and, therefore, would not haveated a positive cash flow in time (Rejoinder loa Merits, §371). This
would nonetheless have had a positive impact oretesaomic fundamentals of EGSA, thereby increa@ggapacity to
obtain third party funding.

488 Mr Earl and Mr Lanza expected that, once in opemathe CCGT would double the EGSA EBIDTA (see, iftstance,
Earl's Cross-Examination, Transcript (English), Oay April 2013, 25:20-25:22).
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(YPFB). However, no evidence has been providedttfeagas supplier was considering, let
alone had decided upon, charging interest, cangetie supply of gas, or instituting legal

proceedings in order to obtain payment on the antBhg invoices.

419.No evidence has been provided that a prospectiyerbwould not also have benefitted from
that situation of coerced supplier-financing, matarly bearing in mind that the gas supplier
had, at that time, a production surplus and wasabt# to export any more than it already
was. Moreover, no reason would have existed toseefo the prospective buyer what had
been tolerated to EGSA.

420.Rurelec notably refers to justify the liquidity pplems, to the fact it did not have access to
the carbon credits before the nationalisation eesalt of the Respondent’s attitude and lack
of cooperation in getting the United Nations’ chkage. The Tribunal disagrees with
Rurelec. This situation was not materially duette &cts or omissions of Bolivi& which

did not have any responsibility in this respect.

421.Evidence has been provided that the CCGT project mear completion in May 2010
(95.1%):% such that it was clearly feasible to start prowurctater that yeat' Thus, delays
in the implementation of the project were limitewat is not necessary for the Tribunal to
ascertain in detail to what extent they were cause@&GSA'’s liquidity constraints or the
relatively long time required to obtain the necegsauthorizations from the Municipality of

Santa Cruz and Bolivia’s regulatory authorities.

422.In conclusion, as indicated above, EGSA’s liquigitpblems resulted from a complex set of
circumstances and were neither the result of fumdaah weaknesses in the company’s
balance sheet, business model, or economic praspemt of a deliberate attempt by the
Bolivian authorities to prepare its subsequentomatfisation. Yet, in the Tribunal's view,
EGSA's liquidity problems, even if arguably of aoshterm nature, are not totally
immaterial to EGSA’s valuation, since they couldluance to a certain extent the risk
perception of a WB and affected, at least margmatie discount factor or WACC applied

in its valuation.

89 Although it is true that some delays could haverbavoided in the licensing phase, the main reafwnhe lack of
credits before nationalisation were not relatethése delays, but to the complexity of the process.

40 First Witness Statement of Paz, Annex 29; “Padfiedit Ratings Report on Empresa Eléctrica Guatac8.A.,
September 20107, p. 3 (Exhib@-188), and “2009 Audited Financial Statements of EmarEfectrica Guaracachi S.A.”,
notes 26, 15, and 4, 22 March 2010, p.32, noteERGilit C-183). The Tribunal also notes that by the end of therthe
physical completion reached 99.9% (“Progress RejporCombined-Cycle Project GCH 12" December 20E@hfbit C-
321)) even without the benefit of Mr Jerry Blake amDL’s cooperation (Claimants’ Closing Statemen#@il 2013,
Slides 29-32; Lanza’s Direct Examination, Trangofifnglish), Day 3, 4 April 2013, 609:19-609:22.

91 Compass Lexecon Rebuttal Report, 120 and note 4.
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D. THE REGULATORY M ODIFICATIONS , ALLEGED CREEPING EXPROPRIATION ,
AND THE DIGNITY TARIFF

423.1t is still necessary to examine the issue of tbeptial effects of modifications of capacity
payments and spot prices on the FMV of EGSA asetdate of nationalisation as well as
certain other events which transpired in the yésading up to May 2010. Having already
decided that it has no jurisdiction over the sdechtNew Claims”, the Tribunal will refrain
from dealing with any alleged BIT violations coneierg the modification of spot price or
capacity payments in their own right. The Tribunay nevertheless take these measures
into account to the extent that they could be caest, as alleged by Rurelec, as the initial
steps of a “creeping expropriation”. Despite ackiealging that these measures had a very
strong impact on the liquidity and/or the accouonfs EGSA, however, the Tribunal
concludes that it has not been demonstrated tleatetmeasures formed part of a creeping
expropriation or a discriminatory one, even ifdtdlear that Bolivia was fully aware that

such regulatory decisions would affect EGSA’s atietioenergy companies’ market values.

4241t is undisputed that the 1994 Electricity Law ditages the framework to be taken into
account in defining the rights of international éstors in the electricity sector, notably the
principles of efficiency, transparency, qualityntauity, adaptability, and neutrality. At the
time of nationalisation, ROME 1995 (specificallytiste 63 thereof) was the applicable rule
and it had been amended more than 8ifder instance by ROME 2001 (Supreme Decree
26,093, in particular Article 67 thereof). One bétmodifications consisted of disregarding,
in the calculation of the marginal cost, the sdechforced supply ¢eneracion forzadaor
“despacho forzad8™) and the cold reservergserva frid) which was remunerated at 50%

of PBP until the reserve of the system reaches%4.7°5

425.Stability and predictability are values generalpplicable to tariffs. But that does not and
cannot preclude modifications, which modificatiottsthe Tribunal’'s knowledge, EGSA did
not in fact react to in any way until the last dime 2008). The price-setting mechanisms
established for the electricity sector in each querivere no more than possibilities and
clearly did not form part of the programme propodedinvestors as a condition for

investment (the so-called “stable and predictakgulatory framework”), even if Bolivia

492 Rejoinder on Merits, 1270.
93| larens’ Cross-Examination, Transcript (Englisby 5, 8 April 2013, 1022:15-1022:17.

494 For the definition of feserva fria”, see Paz's Cross-Examination, Transcript (Engliigy 4, 5 April 2013, 869:6-
869:13.
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accepted, notably in the “Sector Policy Lett&that tariffs would teflect the economic

and financial supply costs

426.In addition, the modifications did not constituteé setting of prices that do not remunerate
the investment made nor allow reasonable profibeéagained, nor was this their interit®
The changes in fact still allowed for reasonablaipto the point that even dividends were
possible. Therefore, after reviewing the relevastuinents and witness testimony regarding
this matter, the Tribunal does not consider thalivizo acted, in relation to the capacity
payment and the method for calculation of the gmate, in a way that, from a global
viewpoint, violated this rule: investment returesnained, reasonable profits were obtained,
and “economic and financial supply cdstgere covered. The Tribunal is also not convinced
that GAl's investment—in relation to Bolivia—reliedn that previous regulatory
environment. Consequently, and contrary to Rurslexssertioff?’ the Tribunal is not
persuaded that the regulatory changes formed para @cheme leading up to the
nationalisation of EGSA.

427 .Moreover, to reach this conclusion, the Tribuna¢égioot need to enter into the question of
the independence (or lack thereof) of the decisimaker, CNDC? It is clear that
regulators, even when formally independent, arsecto governments and do not usually act
in a way that is unnecessarily detrimental to matictrategies, but rather act in the opposite
fashion.

428.In particular, with respect to the capacity paymemvidence has been provided that the
capacity price increase of 20% constituted comgensdor additional costs related to a
special situation arising in 200%¥. Therefore, there was no justification for this sw@ to
be maintained any longer—and especially to be ramet,, not as compensation for costs,

but rather as a guarantee of reasonable profiish®et-after these conditions had changed,

4% Joint UNDP/World Bank Energy Sector Managementistasce Programme, “Bolivia: Restructuring and @aiziation
of the Electricity Supply Industry—An Outline forh@nge”, Report No. 21520, 12 September 1995 (Bxkit61); Joint
UNDP/World Bank Energy Sector Management Assistadmggramme, “ESMAP Country Paper: Bolivia,” Repbio.
10498, December 1991 (Exhil&:50); Bolivia: Reglamento de Operacion del MercadocEiéo Mayorista, 28 June 1993

(Exhibit R-27); Statement of Claim, 11190, 128; Electricity Lé&xhibit C-5); Supreme Decree No. 26,093/2001, 2 March
2001 (ExhibitC-85).

“®Total S.A. v. Argentine RepubftCSID Case No. ARB/04/1), Decision on Liability7 December 2010, (Sacerdoti,
Alvarez, and Marcano) (ExhibEL-69).

497 Reply on the Merits, 11131, 133-134.
4% Rejoinder on Merits, 1291.

4% Statement of Claim, 89.
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as had in fact occurred prior to 2007 when ResmiutSSDE 040 eliminated the

complementary 20% equipment head.

429.The Tribunal is also not convinced that the exdof the marginal liquid fuel units in the
calculation of the spot prices up to 2008 was eahjtor unreasonable or jeopardized the
economic viability of EGSA™ As such, the 2008 modification did not affect sambility.
The Tribunal does not agree with Rurel¥cEven though consumers were financially
protected under Supreme Decree 27302 (stabilizafioariffs through a Stabilization Fund
to the benefit of end uséf§, the fact is that sooner or later this excesbivelen would fall

on the general publi@®

430.Furthermore, while evidence has been provided@DC did not allow the older units to
be decommissioné¥ (EGSA was forced to retaifi them, in Rurelec’s word$), the
simple fact that decommissioning was requestettasng evidence that these units were not
essential to EGSA’s profitability. The argument shseems to backfire against Rurelec.
However, even if decommissioning had not been r&gdeby EGSA, the Tribunal considers
that no justification exists to consider the measuegarding spot prices to be unjst se

let alone part of a creeping expropriation scheme.

431.The regulatory framework was first implemented #94/5, as is accepted by both sid&s.
Such framework, defined in the 1994 Electricity Lawferred to the ¢osto marginal del
sistemd (Article 45), to be determined by CNDC, and te tlprecios de nodbas “costos
marginales de corto plazo de energia del sisteiffaticle 49), to be determined by
Superintendencia de Electricid®d.To prevent Bolivia from introducing non-arbitrary
technical adjustments in the definition of the #letty system’s marginal cost would be an
excessive limitation of Bolivia’'s rights, especjallvhen it has not been shown that such

regulatory changes formed part of a nationalisasidreme?®

500 Statement of Claim, §192.

501 Reply on the Merits, 79.

%02 statement of Defence, 1330; Reply on Merits, 176.

03 Reply on the Merits, 1182-83.

504 Resolution SSDE No. 185/2009, 25 September 20Q8il§i C-176).
%5 Claimants’ Closing Statement, 9 April 2013, Slide

506 Statement of Claim §937-38; Statement of Defefige2.

507 Later “Autoridad de Electricidad”. For the evoluti of the legal and regulatory framework since 13@&¢ Respondent’s
Opening Statement, 2 April 2013, Slide 245.

508 Statement of Defence, 11352-355 et seq.
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432.In any event, as calculated by the two expert wine, and irrespective of the differences
between them, the marginal discount value assatiaith the spot price modification was
minimal>® The legality or illegality of the measure is tHere a matter of national
administrative law and the Tribunal will not takerito consideration in the determining the
FMV of EGSA>*

433.As for the Dignity Tariff (2006), this was cleargcepted by EGSA and its shareholders as a
way of increasing goodwill through social respoiligib and cooperation, and thereby
averting or forestalling any nationalisation. laiso undisputed that, since at least 2008,

not 2005, nationalisation was on the political agenda.

434 However, the Dignity Tariff agreement cannot bestnred as a safety net against future
changes. Article 5 is a best efforts clausag@tar esfuerzd¥ and not an abdication of
Bolivia’s right to modify the pricing system. Noiddt expand from a legal point of view the
investment protection already in existence. In ,fd@nsuring that[electricity sector
companies’lincome allows them to ensure the sustainability esliability of supply (C-
119, Article 5) means what it says and nothing mbi@ explicit legal commitment against
modifications was made, except to the extent ofeamduring to ensure that such

modifications would not affect the supply of elety.

435.As to quantum, the Tribunal considers, therefohet such value ought to be calculated
“taking into account all the existing regulationspilace (or expected) as of May 1, 20f¢
This is not only because of the Tribunal's declal@k of jurisdiction over the so-called

“New Claims”, but also on the grounds that, in Tm#unal’s view:

(@) The 2007 decision to remove the 20% additional ,casdtled for the purpose of
calculating capacity payments, was not arbitrargliecriminatory and had been taken
on the basis of adequate professional advice. Timese is no reason for a WB to

consider it likely that such decision might havermeeverted in the future.

(b) Similarly, the technical change introduced in 2B8SSDE Resolution No. 283/08 in

the determination of spot prices—i.e. the exclusfon the purposes of calculating the

9 Reply on the Merits, 1167, notably as to interats.
510 Albeit that the Tribunal is convinced that causatand harm has been proven —see Reply on thesV2i00 et seq.

51 Claimants’ Opening Statement, 2 April 2013, Sl and Aliaga’s Cross-Examination, Transcript (E&fg, Day 2, 3
April 2013, 465:20-465:24.

12 Earl's Cross-Examination, Transcript (English)y2a 3 April 2013, 365:22-366:20.

513 Compass Lexecon Report, 178.
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system’s “marginal price”, of the exceptionally higrice of the energy produced by
diesel fuel units—was not arbitrary or discrimingtaor part of a strategy of rampant or
creeping expropriation. Thus, in estimating theigadf EGSA the Tribunal will assume

that said Resolution remained in force throughbaetlife of the project.

E. THE ILLEGALITY OF THE EXPROPRIATION

436.The right to expropriate is a sovereign right retegd by international law, subject to
certain conditions. Both Parties agree with thateshent, which is uncontroversial. Legality
at the international level, and under Article 5¢f)the UK-Bolivia BIT, is dependent upon
the existence of apublic purpos&and the payment at the time of the expropriatbfjust

and effective compensation

437.1f the expropriation had not been mader“a public purpose and for a social benefit reldt
to the internal needs of that Patti would have then been illegger se However, the
precise contours of public purpose and social bielefwith the internal constitutional and
legal order of the State in question, and in thisecthe conditions are evidently métand

are not disputed between the Parties.

438.As for “just and effective compensatipiBolivia decided that the value of the assets was
less than zero and, therefore, no compensatiordugsHad this been true, the expropriation
would have been legal. This Tribunal, after an eshleal process with the benefit of very
professional advocacy and expert testimony, hasleded, however, that EGSA had a
positive value, as explained further below. Howevaespective of Bolivia’s failure to
properly assess and understand why and how EGSAatlilave a negative value, the facts
presented by Rurelec were insufficient to convitiee Tribunal that Bolivia acted wilfully

and intentionally to obtain an expert valuatioriiagtforth such negative value for EGSA.

439.Rurelec also alleged that the expropriation wasgdl because the Respondent has not
complied with its obligation to provide due proceddaw by refusing to allow Rurelec to
participate in the valuation process to assesfaihealue of compensatioti® The Tribunal
does not agree. As opposed to the US-Bolivia Blfiictv prohibits expropriationexcept

[...] in accordance with due process of lathe UK-Bolivia BIT does not explicitly

514 Statement of Defence, 154.

1t is true that PROFIN’s valuation had been coasid as “un elemento estratégico en la negociaunrGA” (PROFIN
Consultores, S.A. “Estimacion del valor de la ersgreléctrica Guaracachi S.A.” (Exhilit154)) but this does not mean
that the conduct of Bolivia was wilful—see ClaingirRost-Hearing Brief, 5.

%1% Reply on the Merits, 1111.
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establish due process as a precondition for theoprption of an investment. Moreover, the
Tribunal considers that Article 5(1) of the UK-Boé BIT, which states that “[ife national

or company affected shall have the right to essibpromptly by due process of law in the
territory of the contracting party making the expration, the legality of the expropriation
and the amount of the compensation in accordandh thie principle set out in this
paragraph, does not impose upon the expropriating State $igation to assess the value
of compensation through a process in which the apgmated national or company must
necessarily participate. Further, the Tribunal @lees not consider it possible to derive from
the cases cited by Ruretéc(which, moreover, concern radically different a¢han the
present case) the existence of a rule of custommdeynational law obliging expropriating
States to grant to the expropriated national or gamg a right to participate in such

valuation process.

440.Rather, the investor’s recourse, if it disputes whkiation performed by the expropriating
State, is to seek review through procedures madéahle in that State’s internal law in
accordance with Article 5(1) or to submit the matteinternational arbitration in accordance
with Article 8. However, no evidence has been piedi that the internal expropriation
procedure was illegaper seunder Bolivian law, and Rurelec itself did not lsebe

annulment of the expropriation.

441.The issue of illegality is thus mostly objectivEEIGSA had a positive value, Bolivia should
have indemnified Rurelec, providing just and effeetcompensation, since any State which
carries out an expropriation is expected to acelya@nd professionally assess the true value
of the expropriated assets. Bolivia did not acfualbbmpensate (or intend to compensate)
Rurelec as it did not make an accurate assesshE@®A'’s value at the time. In fact, it did
quite the opposite, and if the Tribunal finds tladuation to be fhanifestly inadequatethis
is Bolivia’'s responsibility. As will be explainedrther below, this is in fact the case and the

expropriation was therefore illegdf

442 The Respondent does not appear to disagree: thdingeaf chapter 2.4°%% of the
Respondent’'s Rejoinder reads,The Nationalization was not illegal because no

compensation was due in the present téSkea Nacionalizacion no fue illegal porque en el

*7See ADC Affiliate Limited and ADC & ADMC Management ited v. Republic of HungargICSID Case No.
ARB/03/16), Award, 2 October 2006 (Kaplan, Browadaan den Berg) (Exhib&L-38); loannis Kardassopoulos and Ron
Fuchs v. GeorgiglCSID Cases Nos. ARB/05/18 and ARB/07/15), Awadflarch 2010 (Fortier, Orrego Vicufia and Lowe)
(Exhibit CL-65).

518 Reply on the Merits, 1101, 106.

519 Rejoinder on the Merits, p. 50.



RL-160
PCA Case No. 2011-17
Award
Page 160 of 208

presente caso ninguna compensacion era dépidaerefore, given the Tribunal's decision
that compensation was indeed due, the nationalsatiust be illegal with respect to the
requirement of compensation.

443 As the Respondent acknowledg&sboth sides agree on the principle to be used Her t
calculation of the value of EGSA: FMV as assesss#dguthe DCF method in accordance
with the WBS. Given the above, the standard of cammsption does not seem to differ

whether the expropriation is deemed legal or nbe Parties do not appear to differ on this
point either?!

444 International investment arbitration is often thed of ideological confrontation and moral
judgments. However, this Tribunal considers thashibuld restrict itself to ruling on the
relief sought and, as such, to pass directly todghantum part of this Award, to assess
regardless of whether EGSA had a positive valubeatlate of the nationalisation. Since the
Tribunal concludes below that this was the cagest“and effective compensatioshould
have been paid, along with interest on such valoerueng from the date of the

nationalisation at an appropriate rate to be deteraby this Tribunal.

F. ALTERNATIVE VALUATION METHODS

445 As to quantumboth sides agree, and the Tribunal concurs, tletthin principle guiding
the determination of the value of EGSA should beVFd4 assessed using the DCF method
in accordance with the WBS. Rurelec has, howevenywd the Tribunal’'s attention to two
alternative valuation methods—Book Value (BV) anBIETA multiple comparables—as
benchmarks for its valuation and to demonstrate tina result of their DCF calculations
were reasonable, while the Respondent’'s were natth& more, during the arbitration
proceedings an additional benchmark indirectly cammethe actual price paid for EGSA’s
shares in its 2003 purchase by IEL—where the sefiest Energy, sold at a price well
below book value—and, subsequently, in its indingeichase by Rurelec in 2006, which
paid USD 35 million. Since the Tribunal believesiththose alternative benchmarks have
very limited value, it will just highlight below thmain claims made by the Parties, before
embarking in a far more detailed, substantive amslgf the main valuation method agreed
by the Parties and the Tribunal, i.e. the DCF netho

520 Statement of Defence, 1175.

%2 Respondent’s Closing Statement, 9 April 2013,eS88.
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446.In its first expert report, Compass Lexecon exctlidher alternative valuation methods (net
capital contribution, comparable transactions,) etiut benchmarked its DCF valuation of
EGSA against its Enterprise Value (EV)/EBITDA ratio order to do so it estimated at 9.74
the median value of such multiple, as of April 2010 for a sample of 30 comparable
electric companies in emerging economies. It furdstimated at USD 24.5 million EGSA’s
EBITDA in 2011, the first complete year with the GT in operation, which resulted in an
EV for EGSA of USD 238.6 million, which, after subtting its debt, worked out to some
USD 73 miillion for Rurelec’s 50.001 stake in EGZA.

447 .Econ One criticized such valuation on several cautiie market multiple comparables
approach is only applicable to firms with an untedi time-horizon, rather than EGSA'’s 28-
year horizon; the sample selected by Econ One wadully comparable to EGSA; no
allowance had been made for EGSA’s huge outstaradingnercial arrears; and, last but not
least, the right EBITDA to use was the one obtaimed®009, not the expected one in
20177,

448.In its rebuttal report, Compass Lexecon addresséehgth those criticisms and offered an
additional alternative benchmark, namely EGSA’skbwalue, which according to its 2009
financial statements—the last audited annual relpeitre its nationalisation—amounted to
USD 133 million, i.e. some USD 66 million for Rugels 50.001% stake. It stressed that
Econ One’s zero DCF valuation implied a price tmlbealue ratio of zero, a result both
surprising in a company such as EGSA with a sastbhy and prospects of profitability and

at odds with the typical ratios for other tradechpanies’™

449.In its rejoinder report, Econ One not only respahtte Compass Lexecon’s arguments on
market multiples, but discussed at length EGSA'skbealue. It recalled that, in past
transactions, EGSA’s shares had always been saldiistount on book value: in 2003, First
Energy had taken a USD 33 million book loss an?df6 IEL had reportedly sold EGSA to

Rurelec with a discount of 20% on book vafie

450.In the Respondent’s view, EGSA’s book value hadobex increasingly detached from its
market value as a result of two new accountingcpesiintroduced in 2007 and 2009. First,

starting in 2007, EGSA had applied a new accountirg in Bolivia requiring the price of

522 Compass Lexecon Report, 11284-287.

52 Econ One Report, 1189-98.

524 Compass Lexecon Rebuttal Report, 1925-29.
525 Econ One Second Report, 1150-73.
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assets to be indexed to a domestic inflation indleg so-called Unidad de Fomento de
Viviendd or “UFV”). To the extent that during those yedhe Bolivian peso had strongly
appreciated in real terms vis-a-vis the US dollaeeduse the dollar had depreciated in
nominal terms vis-a-vis the peso, while Bolivia h&gerienced significant inflation—the
book value of EGSA'’s turbines was now overvalueddollar terms), thereby artificially
inflating not only the company’s net equity (exged in dollar terms), but also its reported
profits. Secondly, starting in 2009, EGSA had sttio capitalize (i.e. amortize over some
years) maintenance costs which until then had bdessified as current operational

expenditures.

451.Even if a significant part of the hearing was dedato further discussions on the alternative
valuation methods issues described above, there meed for further elaboration here since
they do not have any bearing on the Parties’ amd Tthbunal's method of choice for

evaluating EGSA: the DCF method, to which we nomtu

G. THE APPROACH TO DAMAGES

452.As previously stated, this Tribunal agrees with Baaties that this case is mostly about
quantum. This Award now arrives at the part ofdhse that is the most relevant and clearly
the most difficult to resolve, even if the Tribusaork has been made substantially easier
by the quality of the advocacy and of the experégorts and authorities which were

provided.

453.The Parties are in agreement on several relevaintspavhich are also accepted by the

Tribunal. They include the following:
(@) The 2010-2038 timeframe for the analysis;
(b) FMV as the standard for defining compensationnif;a

(c) FMV to be determined, by reference to the \#88s at the date of the nationalisation,
by the DCF method,;

(d) The DCF method’s five main components of valtiesrevenues, operating expenses

(OPEX) (including sales, general and administratesgpenses), capital expenditures

5% Claimants’ Closing Statement, 9 April 2013, Slifle Respondent's Opening Statement, 2 April 201%n$eript
(English), Day 1, 2 April 2013, 194:1-194:3.

527 With the relevant exceptions of “size premium” &oduntry risk premium multiplier”, to be addressselow.
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(CAPEX), taxes and discount rat& (albeit that the Parties do not agree on the &ctua

figures and the grounds for them);
(e) The use of the WACT®’ as the appropriate discount rate;
() The cost of debt to be used in the calculatiolefWACC; and

(g) A “standard of proof”, that assumes that assesgaiges for compensation is not an
exact science, rather thamr' exercise in certainty...] an exercise in sufficient

certainty’.>*

454 1n spite of the general agreements described alibeeParties differ (based on the expert
reports submitted) on the specifics of some undeglassumptiond? mostly in relation to
revenue projections, CAPEX, and the discount ¥4the other differences between them
being irrelevant or agreed by the experts followtingir discussions and cross-examination.

These differences must be addressed in detailéytibunal.

455.1n relation to revenues, the Parties disagree abdqrojections for capacity and energy
dispatch and capacity price forecasts. In relatioiine discount rate, they disagree about the
optimal capital/debt ratio, the country risk premiand its multiplier, and the size premium.
These discrepancies create a huge difference iINMAEC to be used to determine the
discount rate (10.63% vs. 19.85%) and it is theesfithe major reason for their differing

conclusions concerning compensation.

528 Compass Lexecon Report, 166.

52 “The appropriate risk-adjusted discount factor i® ttWACC of an efficiently managed firm in a simitaarket,
contractual and institutional environment. The WA®Ca firm's (or a project's) cost of raising fundsom both
shareholders (equity) and lenders (debt) in anciffit proportion, otherwise known as the optimapita structuré
(Compass Lexecon, Report, 1168, 98l YWACC representa la minima tasa de rentabilidaé gna empresa tiene que
ofrecer a sus proveedores de capital para que rtaneen ella. Para una empresa que se financiadeuda y con capital
propio, el WACC se calcula como el promedio ponderdel costo de la deuda (neto de impuestos) pstbael capital
propid’ (Econ One Report, 151).

50 Gemplus S.A. v The United Mexican St@léSID Case Nos. ARB(AF)/04/3 & ARB(AF)/04/4), Awdr16 June 2010
(Fortier, Magallon Gomez, and Veeder), 113.91 (EkIGL-67).

31«This difference is explained primarily by Econ Gne’ assessments of the discount rate, spot endogyfprecasts and
capacity revenuéqgCompass Lexecon Rebuttal Report, 14), meaningeReées and Discount Rate, corresponding almost to
95% of the difference between the two experts post(Compass Lexecon Rebuttal Report, 14 and $88).also Compass
Lexecon Rebuttal Report, 153; Econ One Second Refibt1; Respondent’s Opening Statement, 2 Aptil32@lide 107,
Claimants’ Opening Statement, 2 April 2013, Sliti64-104.

532 Compass Lexecon Rebuttal Report, 153.
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H. REVENUE SDE

456.To estimate EGSA'’s expected revenue during the 2088 period, it is necessary to make
a number of assumption¥. The revenue is mostly produced by three streamie: of
energy, capacity payments and carbon credits. @elyirst two are subject to disagreement
between the Parti€s!

457.The projected sale of energy is, in turn, the tesuiwo factors:

- the price per kWh of electricity produced by eaobdoiction unit; and
- the amount of energy dispatched by each produaindn

458.Both factors are dependent upon the projected dénfian electricity and the supply
available in the market during the years 2010-2038.

459.The optimal scenario for each of the Parties wangleéither higher demand and lower supply
or lower demand and higher supply, respectivelyheswould slant profitability towards the

position of each side.

460.In order to estimate those variables, both Padigee with the use of th&tochastic Dual
Dynamic Programming(SDDP), used by CNDC to simulate the future etiolu of various
factors that influence energy demand and supply,rasthematically determine the optimal
distribution of energy dispatched from the variausts in the system and the system’s

marginal cost of production, as defined by the pple regulations.

461.The use of the SDDP is not at issue between thigeRaalthough they are in disagreement

on the evolution of two key variables during thei@e 2010-2038:

- the evolution of electricity demand; and

- the evolution of investments in new capacity.

462.As expected, the Parties tend to look to the fuiith different eyes. Rurelec sees a bright
future for the revenue streams, a depressed finumeew investments, and therefore higher

profitability for the installed units of productioithe Respondent sees the opposite: a lower

533 Compass Lexecon Rebuttal Report, 1106 et seqeTasssimptions, which relate to future needs forggrend the actual
structure of production, provide a huge varietyesfults. It is therefore necessary to select whighto retain. See Llarens’
Cross-Examination, Transcript (English), Day 5,[8iA2013, 1019-1022.

3% 1n relation to Carbon credits (Compass LexeconoReff83 and Econ One Report, 129) both expertsilzaé the sales
value of the credits the same way. However, Compasscon did not initially deduct the 30% that sldowevert to Bolivia

in the first report. See the explanations and ctimes of Dr Abdala (Abdala’s Cross-Examinationafscript (English), Day
5, 8 April 2013, 1188).



RL-160
PCA Case No. 2011-17
Award
Page 165 of 208

revenue stream for EGSA, a bright future for newesitments, and therefore a lower
profitability for EGSA. The Parties’ perspectiva® @ very important aspect of due process,
as they provide the Tribunal with contrasting viemisich make it easier for the Tribunal to
look at the facts with independent and impartiagéseyand to see what the most likely

outcome actually is.

463.0ne important assumption in this kind of valuati®the WB’s attitude regarding the future.
Since the WB assumes that all the relevant entiti#sact rationally, it will anticipate that:
(i) the supervisory and regulatory bodies from Baliwill do their utmost to prevent
significant electricity shortages; and (ii) GDP rieases will entail an increase in electricity

demand.

464.This being the case, a WB would regard as highjyrabable that Bolivia’s GDP will grow
and entail additional needs for electricity butttha new investments would take place to
meet those needs. The opposite would also beitrG&P does not increase and the demand

for electricity stagnates, no impetus would exastdignificant new investments.

465.Another important aspect of the WB is even moreeni: a prospective rational buyer will
try to obtain the maximum available information lwitvhich to make a decision and, in
particular, will do adequate due diligence rathemt following a passive approach that just
looks at official documents projecting the futufeWB tries to collect all the information
possible at the tim&° Mr Paz agreed thadtie diligencg and gathering 4ll the available
market informatioi*® and ‘technical studigsis part of the expected standard efforts of a
WB.>*" As Rurelec statédf, both experts agreed thaall information available to the
market as of the valuation date should be takem actourit *** This may include, but is not
be limited to, CNDC information: it will also encqass any other information resulting

from the buyer’s due diligence.

53 Including the expectations of the willing selledzahe way it fulfilled or not what it had expected

5% paz's Cross-Examination, Transcript (English), D&y 5 April 2013, 936:18-936:21. See also Abdal&€moss-
Examination, Transcript (English), Day 5, 8 Aprd138, 1183:12-1184:8; Flores's Cross-Examinatiomn$cript (English),
Day 5, 8 April 2013, 1277:13-1278:1.

37 see, for instance, Paz's Cross-Examination, Trgig€English), Day 4, 5 April 2013, 936:5-936:Zlranscript (English),
Day 4, 5 April 2013, 935:5-935:21; Transcript (Esl), Day 4, 5 April 2013, 954:3-954:8.

53 Claimants’ Post-Hearing Brief, 1165.

539 See for instance Abdala’s Cross-Examination, Tadpis (English), Day 5, 8 April 2013, 1183:11-1188; Transcript
(English), Day 5, 8 April 2013, 1077:21-1077:24.
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466.The Respondent argues, however, that Rurelec netestive use of information and that
Compass Lexeconcherry picked what it deemed helpful for its report from post-

nationalisation publicly available information, whidisregarding what was unhelpffl.

467.In the Tribunal’'s view, a WB would have used ak tinformation available at the time of
nationalisation, irrespective of whether: (i) it svalready in the public domain or was just
the result of the buyer’'s own due diligence; amdit(resulted in a higher or lower valuation
of EGSA.

468.The Respondent’s argument regarding the selecteeofl available information,cherry
picking’, and use of hindsight is a different issue. Thiédnhal would obviously disagree
with a biased use of non-official information agdile at the nationalisation date. Nor would
the Tribunal accept that information which was retailable at the date of the
nationalisation, even when a proper due diligen@s warried out, could be used in
determining the FMV. However, the Tribunal wouldaldisagree with the idea that only
official information available at that date coulé bonsidered relevant, regardless of the
possibility that such information might have beexemied inaccurate or that new facts had
already clearly arisen and would therefore have lk@®wn to the WB. Thus, the Tribunal’s
task is to act as if it were the WB and to deteenwn the basis of available evidence as to
facts and likely future events, and exercising judgt and a sense of proportionality, the
relevant information which, as of the date of tldionalisation, such WB would have likely

taken into account in estimating EGSA’'s FMV.

1. Electricity demand

469.For the forecast of the electricity demand, Rurelesv on two documents: (i) thénforme
de la Programacion de Mediano PId&Z&®MP) covering the period between November 2009
and October 2013 and published by CNDC in Septer@b60, in order to estimate the
demand for electricity in 2010; and (i) CNDC'#®royeccion de la demanda de energia
eléctrica de largo plazo del SIN 2011/2024r projections of demand in subsequent years.
This latter report specifically envisaged that fharija and Chaco sub-systems would
become part of the Interconnected National Sys&iid)( thereby increasing the demand for

electricity in 2012. Rurelec’s resulting estimadé®lectricity demand were as follow:

| Year |  Demand (GWh) | Annual Growth (%) |

540 Respondent’s Post Hearing Brief, 1111 et seq.

541 Compass Lexecon Report, Appendix C (“Mercados @#timos’s Report on Dispatch Run Assumptions”).
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2010 5,782 7.9
2011 6,308 9.1
2012 6,968 10.5
2013 7,806 12.0
2014 8,665 11.0
2015 9,346 7.8
2016 9,989 6.9
2017 10,624 6.4
2018 11,256 5.9

470.The Respondent argues that, on March 15, 201(b@fere the nationalisation), CNDC had
already published its new PMP, so that the one byedurelec was already outdafédit
further claims that the CNDC's reporProyeccion de la demanda de energia eléctrica de
largo plazo del SIN 2011/202lused by Rurelec was not published until July 2011
Consequently, it would not have been available &she nationalisation date. The
Respondent also notes that, in said report, CND@enita highest projections ever for the

demand of electricity.

471.The Respondent instead relies on the figures inMbaech 15, 2010 PMP report for the
period from May 2010 to April 2014. After April 2@1-albeit without saying so

explicitly—the Respondent seems to project a 5%uahgrowth in electricity demand.

472.In response to the Respondent’s criticisms, Ruekexpert points out that he used the last
PMP of September 2009 for his projections, rathantthe PMP published in March 2010,
because the latter did not contain enough operatiiogmation on the January-April 2010
period, as would be necessary to produce a completgricity production forecast from
January 2010 to December 2018. He adds that, lifaldeused the March 2010 PMP report,
the amount of the compensation requested would thpped by only USD 0.2 millior?

473.Rurelec’s expert also points out that he made adviertent error in his first expert report
regarding the source of electricity demand in treglterm projections. MEC, the consulting
firm used by Compass Lexecon, did not actually tmeeCNDC study Proyeccion de la
demanda de electricidad de largo plazo del SIN 22041, but rather the electricity
demand projections set forth in the 2010 POES. #&iatp out that the use of this latter
source is particularly appropriate, because the ¥@ebjects both expected demand and
capacity increases for the generation system. TOhESdemand forecasts also took into

account the new power demand arising from the Hoiammd Karachipampa mining

542 Eirst Witness Statement of Paz, 1196-97.
543 Compass Lexecon Rebuttal Report, 19110, 112,coiddte 122.
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projects, which were expected to start operatians2012. Following that period of
exceptional growth, subsequent inter-annual demgramivth rates slowed, gradually
decreasing to 5.9% in 2018.

474 Rurelec’s expert likewise criticises the underlyimgsumption of 5% growth in electricity
demand in Bolivia used in the Respondent’s foragasihce it is not consistent with the
increase in generation units forecasted by the CNDiie 2009 POES, the report which the

Respondent itself uses for its long-term supplgdasts.

475.The Tribunal finds that Rurelec’s demand forecagsieasonable in light of all the evidence
provided as well as the Respondent’s general optinais to the future of emerging countries
in general, and in particular Bolivia itself. This confirmed by the fact that Rurelec’'s
forecast is based on the POES 2011-2021, prepsgr&NBDC and publicly available by the
end of 2010* This forecast takes into account not only the redrexpected evolution of
Bolivia's GDP and its relation with electricity demd, but also some “special events”,
notably the huge Karachipampa and Huanuni minirgepts and the incorporation into the

SIN of the Chaco, Trinidad and Tarija systems, agmather developments.

476.1t is true that the 2011-2021 POES was releas&koember 2010, i.e. several months after
EGSA’s nationalisation. However, in the TribunaVew, this slight difference does not
mean that the use of such information constitutasuadue resort to hindsighta
methodological defect to which the Respondent mapeated references during the witness

and expert examinations, and rightly so):

(@) The information contained in the POES was not camfiial, nor was it subject to a
special duty of secrecy which would have made likaly to be disclosed prior to its
release by the CNDC.

(b) As with other CNDC reports, there was, logicallycemtain delay between the time the
data on which the POES is based was collected acahte known, and the publication
of the POES itself.

(c) A prospective buyer of EGSA would have had a cfemmcial incentive to obtain the
most updated information possible on the variatilas could influence the demand for

and price of electricity in Bolivia and, as suchyrBlec’s assertion that it already had at

54 Eirst Witness Statement of Paz, Annex 39 (CNDQariFOptimo del Sistema de Interconectado Nacic®@l,1-2021,
Diciembre 2010"), p. 32.
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its disposal in May 2010 information similar to thpublished by the CNDC in

December of that same year is plausible.

477.The electricity demand growth forecasts used byRbspondent, and included in Mr Paz’s
witness statement, are not fully consistent wite @010-2020 POES that the CNDC
published in November 2009. The forecasts includethat POES are, as the Respondent
points out, lower than those of the POES publishddecember 2010. For instance, in 2018
it forecasts an aggregate demand of 9,963 GWh,oagpared to 11,256 GWh in the
aforementioned December 2010 POES. However, thdsiésto the fact that—as the report
explains in its paragraph 4.2—it merely extrapadtem the historic relation between the
GDP and electricity demand, and takes “megaprdjeste account only as a determining
factor for GDP growth, but not as a factor leadimgpecific increases in electricity demand.
Even so, the POES published in November 2009 fstedafor the 2015-2018 period, inter-
annual electricity demand increase rates of 7.504%p 6.8% (2016), 7.3% (2017), and
7.3% (2018), values significantly higher than thdaeitly assumed in the Respondent’s

projections.

478.In short, the Tribunal does not find merit in thesRondent’s objections to the electricity
demand growth projections used by Rurelec, anddepts such projections as the basis for
EGSA's valuation.

2. Electricity supply

479.As already explained, in the Tribunal's view a WBuAd have used a consistent approach: a
bullish view of Bolivia’s economic future would havranslated into an assumption of both
high demand for electricity and significant newestments in capacity. Conversely, a more
pessimistic view of Bolivia’s future would have misdated into expectations of both a more
subdued demand for electricity and sluggish investnm new capacity. Thus, the Tribunal
rejects as inconsistent both Rurelec’s high denb@wd/supply scenario and the

Respondent’s low demand/high supply scenario.

480.In its analysis of the demand for electricity, thebunal has accepted as reasonable
Rurelec’s scenario of a buoyant growth for Boliwejich entailed a sustained increase in
the demand for electricity. Consequently, it shoajghly now a consistent view of supply
decisions and new investments and, more specyfjoafllthe expectations that a WB would

have been likely to hold regarding the future ofrdGhipampa, the prospects for the
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construction of the Rositas hydroelectric dam, #me future of the ARJ 1 to 3 units of

Sucre’s plant.

481.When estimating the future supply of electricityyr®ec started out from CNDC’s POES
2011-2021, published in December 2010, but intreduevo changes:

(@) It pushed back the date when EGSA’'s new combinedecgame on stream to
November 2010, since such delay had already beesden by EGSA before its

nationalisation, even if it was not reflected ie fAOES forecast.

(b) It dismissed the POES forecast that the Rositas \Waold commence operations in
2018.

482.Rurelec’s expert used the POES published in Dece2®i), rather than the one published
in November 2009, because he considered that tbemation set forth in the latter was
outdated. He supports that assertion on the blaaistlie November 2009 POES forecasted
the coming into operation between December 2009 Mag 2010 of five new thermal
units—four in the Entre Rios plant in Cochabamiya BEGSA’s combined cycle in Santa
Cruz—which were actually several months delayecbimmencing operations. He holds that
a rational buyer would not have relied on the infation set forth in that version of the
POES and would have instead gathered more redenmmation similar to that subsequently
published in the December 2010 POES.

483.Rurelec argues that the Rositas power plant is ge lproject that has been studied and
analysed for more than 40 yeatsWhile it recognizes that the 2010-20 POES considier
that Rositas would be built and be in operatiordaguary 2018 it points out that none of
the money budgeted for the project in 2010 had lspamt in the first four months of the
year>” and that CNDC had regularly included Rositas @ ftojections even if initial
investments and studies required to start the grbi@d never materializétf The huge size
of the project and these historical precedents Raar@lec and Compass Lexecon to consider

it highly improbable, if not impossible, that Rasitwould come on stream by 20138.

5% Reporte Energfa, Magazine No. 07, January 2008iixC-294), p. 12.
5% First Witness Statement of Paz, Annex 40 (CNO®af de Expansion del Sistema Interconectado Natfpn

%47 And assuming that a WB could have anticipatede@syéor the construction. See First Witness StatemiePaz, Annex
29, p. 104.

548 Abdala’s Cross-Examination, Transcript (Engligbdy 5, 8 April 2013, 1083:7-1083:19.

549 Abdala considers this opinion his “judgement cailbeit the CNDC inputs and lack of budget confhii® point of view
(Abdala’s Cross-Examination, Transcript (Englidbgy 5, 8 April 2013, 1080:22-1080:23; 1082:18-1282:



RL-160
PCA Case No. 2011-17
Award
Page 171 of 208

484.The Respondent and Mr Paz assert the oppositetiagr@fore, include the Rositas power

plant in the projections as a unit able to dispatch

485.The Tribunal considers that the size of an investni® certainly an important issue: it is
easier to bet on a brighter future for new investitsi@vhen the amounts needed are smaller
than when they are more substantial. However, ianat decision is based upon general
optimism or pessimism regarding the future. If theeninant attitude is negative, investment
is less probable than if the trend is the opposibe Tribunal tends to agree with Rurelec: in
May 2010, without taking into account the natiogation of EGSA, a WB having done the
necessary due diligence would have harboured apimegarding the future and, therefore,
would have expected demand to increase in the gpyears, as anticipated by the Compass

Lexecon report based upon MEC'’s projections.

486.A rational and consistent WB having done the neugsdue diligence would had also been
optimistic regarding the near future for emerginpromies™ (China’s investment in
energy-related companies in particular is a goahpte). Therefore, such WB would have
anticipated that the necessary funding for Rositasld materialize, if not in accordance
with the POES 2010-20's timetable, then not mutérlarhis conclusion is reinforced by the
fact that the POES emphasized the risk of potestedtricity shortages if Rositas was not
available by 2019 and was actively consideringghssibility of building it initially on a
smaller scalé> to be subsequently enlarged, say in 2019/282Bor these reasons, the
Tribunal will assume that Rositas would have beeiit by 2018 and become operational at
the beginning of 201%*

487.By the same token, a WB with bullish views on Bialis economic future and having done
the necessary due diligence would have considénaalikely that Karachipampa would be

decommissioned;’ at least until Rositas came onlifiélt is true that EGSA had requested

50 As the 2012 international bond issue of Boliviawdoconfirm.

1 First Witness Statement of Paz, Annex 40 (CNDRlafh de Expansion del Sistema Interconectado Natiprp. 17;
Flores’ Cross-Examination, Transcript (English)yBa 8 April 2013, 1208-1210.

%52 First Witness Statement of Paz, Annex 39 (CNDQafiFOptimo del Sistema de Interconectado Nacior@l,122021,
Diciembre 2010, p. 103; Paz's Cross-Examination, Transcriptdli&h), Day 4, 5 April 2013, 993:12-994:16.

53 |f Rositas commenced production in 2018, the valuthe damages, in accordance with Compass Lejewatuation,
would be USD 900,000 (Abdala’s Cross-Examinatian$cript (English), Day 5, 8 April 2013, 1079).iF figure has not
been subject to any comment from Mr Flores or tgg@ndent.

54 The same reasoning shall be applied to ARJ 1, 2A&3d ARJ 3.

555 First Witness Statement of Paz, Annex 8 (CND@fdrme de Precios de Nodo, Periodo Mayo-Octubre020 p. 10;
Paz's Cross-Examination, Transcript (English), @ay April 2013, 944-947. PROFIN Consultores, SBstimacion del
valor de la empresa eléctrica Guaracachi S.A.” {{iixR-154); First Witness Statement of Paz, Annex 4 (ENDefnoria
Anual 1991”) (assuming Karachipampa would stilldogive in 2020).
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authorization in January 2010 to shut it déWibecause, as stated by Messrs Aliaga and
Andrade, EGSA was not making money frorPitdowever, this would not have been the
first time that CNDC refused or postponed a decasioning request. Indeed, Bolivian
regulatory bodies had shown in the past a veryawasive and prudent approach towards
the electricity supply, as there was a strong oiskhortages® and in a number of similar
cases CNDC had postponed or refused requests ¢ommissioning™ This trend is still
true: even if such could not have been known by B W 2010, Karachipampa remains
available for dispatch today. Thus, the Tribunakag with Rurelec that Karachipampa must

be included in the dispatch calculatichs.

488.In conclusion, the scenarios on Rositas and Kapaompa are closely linked, since a WB
with optimistic views on Bolivia’s demand for elactty would have expected both that the
former would be built according to schedule and l#teer would not be decommissioned

until Rositas came on stream.

3. Price of Electricity

489.Differences between the Parties as to their resfgeekpectations of the growth of demand
for electricity and the increase in generation sumésult in differences regarding the two
main factors which make up EGSA’s revenues fronetatety sales: (i) the unit price per
MWh produced and (ii) the total physical amountetéctricity dispatched to the SIN by
EGSA's units.

490.The differences between electricity prices foremdidty Rurelec and by the Respondent are

relevant, as illustrated in the following figure:

%5601/2010 Acta de Reunion de Directorio de la “Erspréuaracachi S.A.” 27 January 20E8H(ibit R-83).

*pliaga’s Cross-Examination, Transcript (EnglishyayD2, 3 April 2013, 441:7-441:12; Andrade’s CrossdEination,
Transcript (English), Day 2, 3 April 2013, 471:27243.

%8Compass Lexecon Rebuttal Report, 11119-120.

%9 5ee, for example, in relation to the decommissigmif units ARJ 5 and ARJ 6, Resolution SSDE N&/2007, 2 April
2007 (ExhibitC-136); Resolution SSDE No. 341/2008, November 2007 (Exhibi€-141); and Resolution SSDE No.
185/200925 September 2009 (Exhilx176).

%0 |n any case, the difference at stake in relatiokdrachipampa is of USD 1.1million (Compass LexeBebuttal Report,
1120).
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491.As can be observed in the above figure, Rurelesctsts a slight initial decline in the price
of electricity, with nominal prices ranging from D.6.6 to USD 18.4 for the various nodes
as of 2018. From 2018 onwards, Rurelec anticipttias the price will be stable in real
terms, and thus adjusts it in nominal terms udiegexpected US PPI.

492.The Respondent argues otherwise and anticipatesver Inominal price for the coming
years.

493.Those differences are completely aside from thdidzadifferences regarding Resolution
SSDE No. 283/08, which excluded units using liqtuel for the determination of the
system’s marginal cost, since Rurelec made a deparation between its expropriation and
“spot price” claims, and assumed for the formercwaalttions that Resolution SSDE NO

283/08 remained in force.

494.The Tribunal in this case is therefore more corethby Rurelec’s forecast as to electricity
prices. However, given that Rositas shall be asduimenter into production in 2019, it is
necessary to adjust the forecasts accordinglypnigtas to EGSA's electricity dispatch, but
also in relation to the price for electricity frd2019 onwards.

495.Even if Rurelec assumed in its own calculations tha Rositas dam would never be built,
they estimated in exhibit C-359 the consequencesssiiming that it was built and became
operational as of 2018. To the extent that docur@e859 includes both the physical amount
of electricity dispatched by EGSA in 2018—i.e. amByg Rositas was already in

operation—and EGSA'’s revenue from energy sales ybat, it allows the Tribunal, after
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inferring the electricity prices that, according Rurelec, would have prevailed in 2018
assuming that Rositas entered in operation that y@adapt these for 2019.

496.In order to estimate electricity prices from 201®mards, the Tribunal has applied to the
2018 prices in exhibit C-359 the PPI inflation estte—i.e. a cumulative 2.5% rate—used
generally by both sides to index all dollar figuedter that year.

497.In summary, the Tribunal decides to accept Rursléatecast of electricity prices up to
2018, and reject the Respondent’s. However, itdersded to reflect, starting in 2019, the
impact of Rositas’ entry in operation on the priok electricity. The following figure

compares the Tribunal’'s forecast of electricitycps with those of the Parties:

Energy Revenues
Average Energy Prices
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4. Revenues from capacity payments
498.The forecast of EGSA’s revenues for capacity paysdapends on two main factors:

- The prevailing unit price in each period for evkky of installed capacity with a right
to payment (“capacity price”); and

- The aggregate capacity of EGSA’s units that, aheaoment in time, were part of the
“firm capacity” and were consequently entitled ayment.

(i) Capacity Prices (“Precio Basico por Potencia”)

499.The capacity price (PBP) is, as already discusbetey the payment obtained by generators
for putting their generation capacity at the syssedisposal, regardless of whether they
actually dispatch energy or not, provided thatdberesponding unit forms part of the so-
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called “firm capacity” and has not been relegatedanse of its economic inefficiency to the

category of “cold reserve”.

500.PBP has been forecast by the Parties in the samanehwith similar reasoning as for spot
prices. For different reasons, the Parties made ¢h&ulation based on the rules in force in
May 2010 and, therefore, without using the 20% ease that had been cancelled by the
Norma Operativa N° 19/20Q(Resolucién aprobada por la SSDE N° D40

501.This being so, the main issue between the Parigke inflation index to be used in the
calculation of the PBP. Rurelec, based upon thertemf Compass Lexecon, uses the “US
Producer Prices Index — Turbine and Turbine Geaefét Units” (Turbine Index¥ using
a reference period of 2000-10. As a consequenagl&uassumes that the unit price would

grow at a rate of 3.47% annually in nominal terms.

502.The Respondent, based on the reports of Econ @eierg to use the standard US PPl—i.e.
a 2.5% annual rate—and insists that, if the Turbiglex is used, the reference period should
be a longer one (1990-2010) during which turbiniegsr grew at a cumulative annual rate of
only 2.27%%

503.The Tribunal agrees with the Respondent. The egpilams provided by Compass Lexecon
were not strong enough to eliminate the impresgiahthe reference period that they used—
i.e. 2000-2010—was not representative of long-térends, since it was distorted by an
exceptional increase in turbine prices in 2007-200B8Ir Abdala accepted that the Turbine
Index used by him was higffi or at least that probably[...] over the long term, there
shouldn’t be that much of a differericeetween the two indexé® In response to the
Tribunal, he was also unable to explain the logibie assumption that the relative price of
turbines would increase for the foreseeable futpesticularly since there are no specific
barriers to entry in the market for turbines whimbuld explain that sustained trend in a

market economy.

504.The only doubt for the Tribunal was whether to @tdee standard US PPI or the Turbine

Index available for a longer period. Mr Flores stain his direct examination presentation

561 Compass Lexecon Report, 180; Compass Lexecon taeBReport, §123; Econ One Second Report, 1194.
%62 Respondent’s Closing Statement, 9 April 2013, EBoe Report, 17, Table 1.

%63 Respondent’s Closing Statement, 9 April 2013,eSlid, quoting Lanza’s Cross-Examination, Transdiiistglish), Day
3, 4 April 2013, p. 642:25-643:9.

%64 Respondent’s Post-Hearing Brief, 11129-132.
%% Abdala’s Cross-Examination, Transcript (Engligbdy 5, 8 April 2013, 1201:7-1201:21.
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(Slide 9) that both experts use the Turbine Imi&kowever, the Tribunal, faced with this
discrepancy and the challenge of selecting theogpate period, prefers to use the standard

US PPI, and therefore will use the 2.5% valuet®calculations.
(i) Eligible installed capacity

505.Compass Lexecon assumes, from its very first exppdrt, that EGSA’s aggregate installed
capacity, present and future, would be entitledapacity payments, such that they merely

multiply that aggregate capacity by the unit PBfedasted in each period.

506.The Respondent points out, on the contrary, tha®£&& firm capacity entitled to collect
capacity payments is lower than that indicated byefec, since the latter only forecasted the
generation capacity EGSA would have had in 2012—amce the combined cycle came on
stream—as if it were all firm capacity, failing take into account that some of EGSA’s
oldest thermal units would fall out of the “firmpacity” category, and would become “cold
reserve” units not entitled to collect the PBP, aagesult of the installation of new
competitive hydroelectric power plarifé. Thus, in the Respondent’s view, Rurelec has
overestimated EGSA's firm capacity by 21 Mw in 2042 Mw in 2012, 86 Mw in 2013,
and 99 Mw from 2014 onward® The Respondent points out that Rurelec’s expest ha
clearly not conducted any simulation of the futdiren capacity, but has simply used
EGSA’'s whole installed capacity, including the lkeaficient units thereof (such as
Guaracachi 1, 2 and 6, Santa Cruz 1 and 2 and Wearj, 2 and 3).

507.In his third witness statement submitted by thepRedent, dated 1 March 2013, Engineer
Paz deemed this a serious error, especially irecesyf the abovementioned three Aranjuez
units following Rositas’ entry in operation, becaud®ositas would be within the same circuit
as the Aranjuez plant and would displace the priclu®f those inefficient thermal power
stations, whose production cost is two times tlidhe more modern turbines belonging to

EGSA itself>®®

508.Rurelec rejects this counter-argument on the b given the forecasted growth in
demand for electricity—ranging between 7% and 126t year during the 2011-2018

period—the new hydroelectric power plants wouldehaeen unlikely to displace EGSA’s

%6 Flores’ Direct Examination Presentation, Slides4%albeit that Slide 13 shows as “Indexacion ECoe” the standard
index that is less favourable to the Respondemt tiat accepted by the Tribunal).

87 First Witness Statement of Paz, 11126-132.
%8 First Witness Statement of Paz, 1131 (Table).
589 Third Witness Statement of Paz, §755-56.
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thermal units. In addition, the need for SIN to mtain an appropriate capacity reserve
margin reinforces Rurelec’s hypothesis. In any gvBurelec asserts that the Respondent

overestimates the new hydroelectric generationagypa’

509.The Tribunal, in keeping with the abovementionethgple of consistency between the
forecasted growth in demand for electricity and éxpansion of installed capacity in the
SIN, considers Rurelec’s forecast until 2018 tojusified, because the strong growth in
demand is likely to force the authorities to dedhoBEGSA’s generation facilities to form

part of the firm capacity.

510.However, as pointed out by the Respondent, theséaable entry into operation of the
Rositas power plant—that Rurelec has disregardedwhich the Tribunal considers should
be included as part of the forecasts (as of 2019)Hdvprobably relegate EGSA’s most
inefficient units to mere “cold reserve”, in padiar those of the Aranjuez plant.
Consequently, the Tribunal understands that uni®J-A, 2, and 3 as well as the
Karachipampa power plant should be withdrawn froBS&’s capacity revenue forecasts
for the 2019-2038 period.

5. Conclusion about Revenues

511.As a result of the foregoing conclusions, the Tmdduhas decided to introduce into Rurelec’s

forecast of EGSA's revenues the following modifioas:

(a) those resulting from a WB's expectation that Reswauld start operating in 2019 and,

as a consequence,

- the electricity dispatched by EGSA would be reduced
- the spot price would also be similarly reduced; and
- EGSA's installed capacity eligible to received capapayments would also be
reduced.
(b) the reduction in the rate of inflation on the PBRaduced from 3.47% to 2.5%.

512.The following figure compares the result of theblinal's decisions with the Parties’

forecasts of EGSA’s revenues:

570 Compass Lexecon Rebuttal Report, 11169-173, 179.
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Total Revenues
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513.As a consequence, modifications have been madeuteld®’s valuation model and the

conclusions are presented at the Excel table atthichthis Award as Annex A.

I. COST SIDE

514 After looking at the revenue side, it is now tioddok in detail at the cost side. The relevant
items are (i) OPEX, including cost of energy (natwas and diesel), and (i) CAPEX.

1. OPEX

515.The biggest part of OPEX, by far (90%, is energy costs. The Parties are in agreement on

energy costs. The prices in Bolivia have been fiside 2001 at 1.30$/Tcf for natural gas
and 0.526%/litre for diesel. The minor discreparmmtween the Parties relates to what
inflation should be added: Econ One considersghaes would remain flat until 2018 and
so applied inflation only to the remaining 10% loé ttotal costs. Compass Lexecon decided
to assume price inflation from 2010 to 2038 and spplied the US PPI to the total amount
of costs. The PPI is accepted by Econ One, butiepmnly from 2019 to 2038. The
Tribunal sees no reason to apply a different apgrbefore and after 2018 on this particular

issue, as no explanation has been given to judtifgg so. Therefore, the Tribunal accepts
Rurelec’s approach.

5L Tax has been considered as an issue, but Compassdn agreed in its Rebuttal Report (Compass loex&ebuttal
Report, 1140) with Econ One’s remarks (Econ OneoRefi34).

572 Econ One Report, 120.
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516.Some differences also arise in relation to adnmamiste costs’® In their initial reports, both

experts projected these costs as a fixed percenfag&SA’'s revenues, drawn from figures
for the 2005-2009 periot? However, in its rebuttal repott, Compass Lexecon claimed
that it had made an error and decided instead sanaes that administrative costs would
remain constant in real terms and thus grow rfominal terms, with growth iverall
inflation”. Econ One criticized Compass’ change of criteraamd noted that it increased
EGSA's value. The Tribunal agrees, however, withrdRac’s solution, which it regards as
more logical, since EGSA’s administrative costseManited, and can largely be regarded as

a recurrent fixed cost, unrelated to the actuadlle¥ electricity produced.

517.0ther minor discrepancies between the Partiesi{atbeegard to very small amounts) relate
to depreciation, namely the start date for CCGTrefgiptior?’® and working capital’’ Here,
the Tribunal thinks that CCGT depreciation shoudartsin November 2010 and accepts

Rurelec’s view as to working capital.

518.The Tribunal was therefore able to reach the camfuin relation to OPEX shown in Annex
A.

2. CAPEX

519.Compass Lexecon considered that the only investiodm included for the purposes of the
cost calculation is the CCGT expansion projétThe reasons for not assuming additional
CAPEX are as follows:

(&) no new investments were predicted or predictabMay 2010; and

(b) all maintenance costs were included in the maimesmamaterials, spare parts, and

supplies components of the OPEX.

520.Econ One strongly disagre®8,and asserts, on the basis of Mr Paz's staterfletiat

EGSA's equipment could not remain operational withmajor replacements with a cost of

573 Econ One Second Report, 1219.

574 Econ One Second Report, 11219-221.

575 Compass Lexecon Rebuttal Report, 1141.

578 Econ One Report, 139.

577 Econ One Report, 1141-45; Compass Lexecon RelRefrt, 11126-131; Econ One Second Report, 11204-2
578 Compass Lexecon Report, 190.

57 Compass Lexecon Report, 191; Transcript (EnglBhy; 5, 8 April 2013, 1070 et seq.

%80 Econ One Report, 146-48.
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at least USD 2.5 million for each of the 21 unleing USD 52.5 million in total. The
Respondent interprets a statement from Mr Abdfalahen cross-examined, as an example
of inconsistency related to this isstie.

521.The Tribunal agrees with the Respondent that, afi@re than 30 years of operation, major
replacements to be included under CAPEX would rieede made. However, taking into
account that operations would end in 2038 (28 yaties the expropriation), this factor will
only apply to the units that had reached 30 ye&ugperation by that year. Therefore, it is
assumed no CAPEX would be necessary or justifiedufats that would not yet have

reached more than 30/31 years of operation by 2038.

522.The Tribunal will also assume that the situatiorerehthe unit is expected to work for a few
more years past the 30 year mark is not the sartreeastuation in which the operations are
expected to continue for many more years. So, wimiée Tribunal accepts the USD 2.5
million value as the basis for the calculationexjuired CAPEX per unit on the basis that the
new investment would allow the unit to operatedopther 28 years, it will adjust that value

according to the number of additional years of apen expected from each unit.

523.For all these assumptions and calculations, thieufial will refer to the table provided by
Mr Paz>®

%81 First Witness Statement of Paz, 19134-135.

%82 Abdala’s Cross-Examination, Transcript (Englidbdy 5, 8 April 2013, 1065:11-1065:23.
%83 Respondent’s Post-Hearing Brief, 11133-136.

84 First Witness Statement of Paz, §135.
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FECHA PUESTA EN

Potosi

o, | wosone | et ™ | poreners || aosoe | iomss e
GCH-1 23/06/1975 22.2 35 121,755
GCH-2 20/06/1977 19.8 33 118,911
Guaracachi GCH-4 16/03/1980 20.3 30 99,175
Santa Cruz de |GCH-6 20/06/1988 21.4 22 64,990
la Sierra GCH-9 3/05/1999 63.4 11 76,250
GCH-10 15/05/1999 63.4 11 71,851
GCH-11 14/04/2007 63.4 3 23,744
Planta Santa SCZ1 6/04/1990 21.7 20 92,149
Cruz SCZ 2 23/12/1992 21.6 13 104,047
ARJ-1 06/1974 2.7 36 66,334
ARJ-2 06/1974 2.7 36 65,070
ARJ-3 06/1974 2.7 36 63,657
ARJ-8 12/06/1994 18.49 16 122,799
. ARJ-9 21/08/2007 1.6 3 28,281
Alto Aranjuez - -
Sucre ARJ-10 21/08/2007 1.6 3 28,862
ARJ-11 21/08/2007 1.6 3 28,337
ARJ-12 21/08/2007 1.6 3 21,588
ARJ-13 13/08/2008 1.6 2 13,381
ARJ-14 13/08/2008 1.6 2 10,753
ARJ-15 13/08/2008 1.6 2 1,479
Karachipampa
KAR-1 1982 13.91 28 91,325

524.In accordance with the Tribunal’s decision and talse,

(&) GCH-11 and ARJ-9 to ARJ-15 will not need new CAPEX;

(b) ARJ-1 to ARJ-3 will need new CAPEX for a period®fears and Karachipampa for a

period of 6 years;

(c) GCH-1, GCH-2, and GCH-4 will need new CAPEX foryars, GCH-6 for a period of
20 years, and GCH-9/10 for 9 years;

(d) SCZz-1 will need new CAPEX for 18 years and SCZ+2af@eriod of 16 years; and

(e) ARJ-8 will need new CAPEX for a period of 15 years.

525.This leads to CAPEX costs, summarized as follows:

- in 2011: USD 9,642,958 (USD 2.5 million for each@&tH-1, GCH-2, and GCH-4, and
USD 714,286 for each of ARJ-1 to ARJ-3);

- in 2013: USD 535,714 (for KAR-1);
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- in 2019: USD 1,785,714 (for GCH-6);
- in 2021: USD 1,607,143 (for SCZ-1);
- in 2023: USD 1,428,571 (for SCZ-2);
- in 2024: USD 1,339,286 (for ARJ-8); and

- in 2030: USD 1,607,142 (USD 803,571 for each of GE1D).

3. Conclusions about Costs

526.The Tribunal overall conclusions in relation totsogre shown in Annex A.

J. DISCOUNT RATE

527.The parties and their experts agree on a few thtogeerning the discount rate, but they
disagree on the specific value of most of its congmbs and on whether some additional risk

factors should be added when calculating EGSA’s @osquity, namely:

(&) a multiplier to be applied to Bolivia’s sovereigsk; to take into account the special

volatility of equity investments in emerging ecories) and
(b) a “size premium”, to account for EGSA’s small size.
528.The specific disagreements are illustrated in tiewing table, taken from Econ OR&:

Table 2 - Weighted Average Cost of Capital (WACC)dr EGSA as at 1 May 2010:
Comparison between Compass Lexecon and Econ One

Compass Econ One
Lexecon
1. Risk-Free Rate 3.58% 4.36%
2. Market Risk Premium 5.00% 6.70%
3. RawBeta 0.57 1.34
4. Debt-Equity Ratio in the US 80.69% 133.27%
5. Marginal Tax Rate in the US 40.00% 40.00%
6. Unlevered and Adjusted Beta 0.48 0.68
7. Debt-Equity Ratio in Bolivia 80.69% 56.04%
8. Marginal Tax Rate in Bolivia 25.00% 25.00%
9. Levered Beta 0.77 0.97
[Row 6 x (1 + (1 - Row 8) x Row 7)]
10. Country Risk Premium (bps) 701.73 1,052.60
11.Size Premium - 6.28%

%85 Econ One Report, 152.
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12. Cost of Equity 14.45% 27.66%
[Row 1 + Row 2 x Row 9 + (Row 10/
10,000) + Row 11]

13. Cost of Debt 7.88% 7.88%

14. After-Tax Cost of Debt 5.91% 5.91%
[Row 13 x (1 - Row 8)]

15. Debt-Capital Ratio 44.66% 35.92%
[Row 7/ (1+ Row 7)]

16. Equity-Capital Ratio 55.34% 64.08%
[1 - Row 15]

17.WACC (nominal) 10.63% 19.85%

[Row 14 x Row 15 + Row 12 x Row 16 ]

529.Under the Capital Asset Pricing ModeCAPM ") methodology the cost of debt and the cost
of equity are external parameters introduced in mhedel as independent variables.
However, Rurelec argues that there should be densig between their relative values,
since the degree of riskiness of a company affeoth its creditors and its shareholders,
even if the latter are subordinated to the fornmet bear the company’s “residual risk”. In
Rurelec’s words, an excessive differendeetiveen the cost of debt and cost of equity
suggests that creditors do not care about risks #re causing equity-holders to demand
high returns:®*®* More specifically, Rurelec insists thaDt Flores’ cost-of-debt/cost-of-
equity ratio of 3.51 is out of proportion with the63 median ratio for the Santander sample,
while Dr Abdala’s ratio, 1.83, is much closer bdthreality and to the sample’'s median

ratio”.>®’

530.As it may be seen below, the Tribunal will deterenancost of equity for EGSA whose ratio
with EGSA’s commonly agreed cost of debt is higihan the one suggested by Rurelec, but

lower than the Respondent’s.

531.However, the Tribunal will not factor in, in the tdemination of the Discount Rate, the
actual ratio between equity and debt cost that dvoegult from the Tribunal’'s conclusions.
The Tribunal considers that it is more importantotk directly at the actual costs, and notes
that the Parties have agreed on the cost of dasipiective of their disagreement in relation
to equity costs. As such, the Tribunal concluded thwould not be appropriate to simply
calculate the cost of equity as a multiple of thetf debt, as Compass Lexecon suggests.
The Tribunal will therefore analyse below eachlté parameters whose value the parties

disagree on.

%88 Claimants’ Post-Hearing Brief, 1152.
%87 Claimants’ Post-Hearing Brief, 1152.
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1. Risk-free rate

532.The first discrepancy is related to the risk-frater Both experts agree that the maturity of
the bond should be consonant with the life of EGSéash flows to be discounted, but

disagree on the practical application of such iGaie

533.Compass Lexecon uses the yield of the 10-year Washry bond (i.e. 3.58%) and Econ
One the 20-year bond's (i.e. 4.36%). According tmii One, despite the 10-year bond’s
higher liquidity and lower volatility against chaesyin inflation>® the 20-year bond is more
appropriate to the timeframe being us€dHowever, Compass Lexecon insists on the
appropriateness of its choice because the avexhgation” of the cash flows for EGSA is
11 years, closer to the “duration” of the 10-yeand (i.e. approximately 9 years) than that
of the 20-year bond (i.e. approximately 14 yeatsEcon One retorts that the investment
bank’s reports (i.e. Banco Santander’s) cited byn@ass Lexecon used in 2010 a yield of
4.2%, which seems closer to Econ One’s propUsallr Abdala asserts that his choice is
“not a question of hindsight® since he used these reports mostly just for conéed the

evolution of Banco Santander’s estimates from 20010 confirms his positiofi>

534.The Tribunal agrees with Econ One that the risk-fize used by Banco Santander’'s seems

closer to the yield of the 20-year bond than the/d&x bond. Yet, the Tribunal grants more
weight to Compass Lexecon’s argument that the ehoiche relevant bond tenor should be
made on the basis of the “duration” of cash flowse “duration” of EGSA’s cash flows (in

discounted terms) would in fact be even shorter—eaweh closer to that of the 10-year
bond—if a higher discount factor than Compass Ler&c10.63% is used for discounting

purposes, since that will significantly diministettliscounted present value of EGSA’S most
distant cash flows. The Tribunal thus concludeg the yield of the 10-year US Treasury

Bonds should be used.

%88 Compass Lexecon Report, 1152.
%89 Econ One Report, 1154-56; Econ One Second Réj§di$3-159.

%0 Compass Lexecon Rebuttal Report , 181. An argumene in this last report about investment lsgfi82) appeared to
be wrong (Econ One Second Report, 1155).

%91 Econ One Second Report, 1159.
%92 Abdala’s Cross-Examination, Transcript (Englidbdy 5, 8 April 2013, 1105:7.
593 Abdala’s Cross-Examination, Transcript (Engligbdy 5, 8 April 2013, 1110-1112.
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2. Market risk or equity premium

535.The next discrepancy relates to the market risknprer—commonly described in the
literature as the “equity premium”—which represehis additional return over the risk-free
rate that an investor expects from holding a mapketfolio of riskier securities, such as

shares in a company.

536.Even if the market premium is usually defined as'expected” supplementary return—i.e.
as a forward-looking assessment of market risksxduhe years ahead—both sides and their
experts (in particular the Respondent), rely on ¢benmon procedure of equating such
“expected” value to the “historical” value of theemium during some past reference period.
Despite this simplification, three methodologicadues arise on which the Parties’ responses
differ:

- the reference period from which the historical nearemium is calculated,;
- whether historical averages should be calculated‘aaghmetic averages” or as
“geometric averages” of historical values; and
- the influence of the 2008-2009 international and fs@ncial crisis on historical an
“expected” market premiums;
537.Compass Lexecon relies on Professor Damodaran,emhes/s on the appropriate value of
the market risk premium have changed several tames result of the ups and downs of the
US equity market in the wake of the 2008 finan@asis. Up to the onset of the crisis,
Professor Damodaran had traditionally used a 4%ehg@remium. However, in early 2009,
reflecting on the damage inflicted by the crisidt® equity portfolios during the last quarter
of 2008, he wrote: “[2008has been a year that has shaken our faith in nmeaersion and
using long term averages, especially when it cotoesquity risk premiums and default
spreads. | have done my annual update for histbecaity risk premiums for the United
States but 2008 has changed the numbers dramatiddle geometric average risk premium
for stocks over treasury bonds, going back to 19285 4.79% at the end {2008] has
dropped to 3.88%, with premiums over shorter pesi@td years) becoming negative. The
implied equity risk premium, which was 4.37% at ¢inel of 2007, jumped to 6.43% at the
end 0f[2008]>%* In the datasets that compute cost of equity ammitaa | have abandoned

my practice of using historical risk premiums arskd® a higher value (5%). Even that

94 For all the respect that Professor Damodaran camisiamong practitioners and financial expertstenits are not always
fully polished. Professor Damodaran’s text litgrakkfers to 2009, which seems to be an obviousakesas the document
was actually written in early 2009.

5% Context suggests that Professor Damodaran didnean “used” in the past, but rather “have now usedhe annual
update he is referring to.
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may be too low a number. | would suggest that yeuhat number towards the current

implied equity risk premium, if you want a coseqfiity and capital toda$’*®

538.A few months later, in October 2009, Professor Daaman struck a slightly less sombre
note: “Though | believe that mean reversion is a powddrde, | think that the banking and
financial crisis of 2008 was unlike other marketefies and downturns in terms of exposing
weaknesses in developed capital markets. WWadoing emerging markets prior to
September 2008, | used 4% as my mature markeyaegkitpremium and based the estimate
on the average implied equity risk premium oveet{f960-2007). Since October of 2008, |
have moved to a 5-6% mature market equity risk premand will continue to use this

higher premium until | am convinced otherwis¥.

539.0nly four months later still, in February 2010, Ipably influenced by the recovery in US
equity markets, Professor Damodaran supplantethbkissentence in the above quote with
the following: “After the crisis, in the first half of 2009, | usequity risk premiums of 5-6%
in my valuations. Having watched the reversion aftdnical averages in 2009, my
valuations in 2010 will be based upon equity riskmpiums of 4.5-5%. While some may view
this shifting equity risk premium as a sign of wesss, | would frame it differently. When
valuing individual companies, | want my valuatiotts reflect my assessments of the

company and not assessments of the overall eqaityeti>*®

540.As indicated, Compass Lexecon draws on Damodandaigs and uses a 5% premium,
which, while at the low end of Damodaran’s viewsdatober 2009 (as pointed out by Econ
One), was nonetheless at the high end of Damodaestimate by February 2010, right

before EGSA’s nationalisation (as pointed out bynpass Lexecon).

541.Compass benchmarks its 5% estimate against theetnar&miums used in a “sample” of
“Investment Banks’ Reports”, which Rurelec subndities document C-300. According to
Compass, the average market premium used in tlepets is 5.8%, while the median is
5.5%%

5% A. Damodaran, “The year that was and hopefully mit see again for a while... Thoughts on 2009, 2GD@ (Exhibit
C-168.

97 A. Damodaran, “Equity Risk Premium (ERP): Deteranits, Estimation and Implications - A Post-Crisjsddte”, Stern
School of Business, October 2009, p. 67 (Ext@bik77).

5% A, Damodaran, “Equity Risk Premium (ERP): Deteranits, Estimation and Implications - The 2010 EditjcStern
School of Business, February 2010, p. 68 (ExI&bi29).

9 n the Tribunal’s view, it bears noting that tmalication made by the Respondent that all the temirExhibit C-300
come from the Latin American Equity Research Depant of just one single bank (Banco Santander).elMe@r, even if
Exhibit C-300 was dated 27 August 2009 by the Chaits, it still contains reports dated in SantiagoChile at three
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542.Econ One correctly argues that Compass’s estinategartially based on reports made
public by Santander after EGSA’s nationalisatidme torrect figure for the market risk

estimates in the “Informes de Analistas Financiesb®uld have been 6.5%.

543.Econ One’s own estimate of market risk, 6.7%, setiet on Damodaran, but on the equity
risk premiums calculated by Ibbotson/MorningstaMiarch 2010, as the arithmetic average

for equity premiums in the US market during theiqu 926-2009.

544 After carefully considering the parties' positionke Tribunal has decided to accept an

equity premium of 5%, as suggested by Claimant.

3. Beta

545.In the CAPM methodology,the market risk premium is weighted by the betdfiobent,
which measures a security’s (or a group of secesl)i exposure to general market rigk°

This is not contested. However some discrepaneresin as to the calculation of the Beta:

- the universe of US listed electricity companiesnfravhich the “unlevered beta” of
electric companies comparable to EGSA should baebed; and

- the optimal debt-equity financial structure of diian electricity company like EGSA.
() Unlevered beta of US electricity companies complarad EGSA

546.Compass Lexecon says it usdtlé industry beta of US-based firms in the elegbaever
generation, transmission, or distribution industeglculated by Morningstar (formerly

601
1

Ibbotson Associates) that corresponds to the Si@e c#911°", and then explains the

procedure to adjust that “raw beta” to obtain alffigure of 0.77%

547.Econ One disagrees and states that the criteried tes select the comparable companies
used by Ibbotson/Morningstar for its report is @acland does not correspond to SIC code
4911. In any event, Econ One suggests that instéadsing SIC code 4911, Compass
Lexecon should have requested a custom réfoFollowing its criticism, Econ One

explains how it selected the 5 companies whichoniscers most comparable to EGSA.

different times, showing a series of market prengiim its WACC estimates for Argentina, Chile, Colmenand Peru
(namely: August 27, 2009: 6.5%une 8, 2010: 5.50%; October 25, 2010: 5.50%).

800 Compass Lexecon Report, 1155.

801 Compass Lexecon Report, 1156.

802 Compass Lexecon Report, 11157-159.
503 Econ One Report, 162-65.
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After de-leveraging the 1.34 raw beta of this det@mparable companies, it arrives at an
“unlevered adjusted beta” of 0.68. In its secorbre Econ One further comments on and

criticizes Compass Lexecon’s analysis and maintgsrfigures>*

548.1n its second report, Compass Lexecon clarifiestwhactually requested from Morningstar
and why it also criticizes Econ One’s sample of&-lhhsed power generators and maintains

its figures.

549.The Tribunal has considered Compass Lexecon’sipoghat too small a sample may make
for unreliable beta valuations that are subjech targe margin of error, as well as Econ
One’s stance that the precision of the sample—entbcus on energy generation, the sole
activity of EGSA—is much more important than itsesiln the end, the Tribunal has decided
to give precedence to the precision of the sampée ibs size, and thus accepts Econ One’s
unlevered and adjusted beta, i.e. 0.68, as appdit¢ala notional unlevered Bolivian electric
generator like EGSA.

(i) EGSA’s optimal capital structure

550.After determining the “unlevered adjusted betatomparable US electricity companies, it
is now necessary, in keeping with the CAPM methoghpl to determine the optimal
leverage ratio to apply to a Bolivian company lE&SA, with a view to calculate its
“levered beta”, i.e. the specific factor to appythe general “market” or “equity premium”

discussed above.

551.Both parties and their experts agree that, in theemce of market figures on optimal
leverage ratios for Bolivian companies, there isie®d to rely on proxies from other

emerging economies.

552.Compass Lexecon posits a “raw beta” of 0.57 arelrarbge ratio of 80.69%, and arrives at
an “unlevered and adjusted” beta of 0.48 for whatlaims is the relevant sample of US
electric companies comparable to EGSA, while Ecoe &tarts from a “raw beta” of 1.34
and a leverage ratio of 133.27%, which resultsnirfumnlevered and adjusted” beta of 0.68

for the limited sample of US electric utilities thtaconsiders comparable to EGSA.

553.Compass Lexecon uses as a prokye“average capital structure observed for the same

comparables in the US SIC 4911 sample used ircaleulationof the raw betaand this

604 Econ One Second Report, 1167-173.
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results in an optimal debt-to-equity ratio of 804%° Econ One criticizes Compass
Lexecon’s approach, since access to financial nwriee more difficult for a Bolivian

company like EGSA than for an equivalent US one.aAsroxy, it prefers the debt-equity
ratio for energy companies in emerging countrieslipned by Professor Damodaran,
56.04%%° Econ One’s approach is, in turn, criticized by @ass Lexecon, which refers in
its Rebuttal Repott’ to EGSA’s debt-raising ability, as demonstrateditisyactual debt-

equity ratio of 71.24% as at the end of 2009, & rsignificantly higher than Econ One’s

estimate®

554 After carefully considering the divergent viewstbé Parties and their experts, the Tribunal
has come to the conclusion that the use of prdkaes other markets to calculate EGSA’s
optimal capital structure is fraught with practicéificulties, since it is not easy to select a

sample of non-Bolivian companies with similar ficgl options to those available to EGSA.

555.The Tribunal has thus decided to simplify the claltan of EGSA’s optimal capital

structure and, rather than attempt to identify lasiee proxy, to use instead EGSA’s actual
debt/equity ratio as of the end of 2009, namely24%, on the reasonable assumption that
EGSA's actual debt-equity ratio was close, if rigntical, to its “optimal” one. The ratio
ultimately taken also coincidentally falls in beemethe Parties’ estimated proxies. It shall be
used to re-lever the “unlevered adjusted beta” 8f électricity companies comparable to
EGSA. This debt-equity ratio translates arithmdiycanto debt/capital and equity/capital
ratios of 41.60% and 58.40%, respectively, whiclh né used later on to calculate EGSA’s
“weighted” average cost of capital or WACE.

(i) EGSA’s specific beta and equity premium

556.As explained in previous paragraphs, the Tribunahsters 0.68 to be the relevant

“unlevered adjusted beta” of electricity compargesmparable to EGSA. It further considers

895 Compass Lexecon Report, 1167.

508 Econ One Report, 1183-85.

807 Compass Lexecon Rebuttal Report, 11100-102.
%8 Econ One Second Report, 11176-178.

9 As indicated in line 15 of Table 2 above, the delatapital ratio (41.60%) is the result of dividithe debt/equity ratio by
(1 + debt/equity), i.e. 0.7124/1.7124=0.4160. Tiffence between this number and 1 is the ratigtggapital (0.5840).
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0.7124 to be EGSA's optimal debt-equity ratio. Wsihe latter ratio to re-lever the 0.68
unlevered beta results in a 1.047 final beta foBBE&°

557.In keeping with the above, the resulting equitynpcam to be applied by a “willing buyer”

considering the purchase of EGSA would be 1.04@githe general 5% equity premium, i.e.
5.23%.

4. Country risk premium

558.The country risk premium isthie incremental return demanded by investors for an
investment in a country or location where tineestmentis exposed to greater risk than
would be the case in a more stable economy, li&dJti$:®". Such “country” or “sovereign
risk” premium is typically calculated by looking #ite spread implicit in the market yield of
sovereign bonds of the country traded in the irtonal financial markets. However, since
no such Bolivian bonds existed as of the date gra@priation both parties were again
obliged to use a proxy.

559.To calculate it, Compass Lexecon considers it gp@ate to constructédn EMBI[Emerging
Market Bond Index]proxy in accordanceto the Sovereign Rating given to Bolivia by
Standard & Poor’s, Fitch Ratings and Moody’s. Tonswuct Bolivia’'s EMBI proxy |
computed the average EMBI for countries with thmsaating as BoliviZ’? and settles
upon a premium of 7.017%. Econ One accepts thibiodetogy, subject to its views on the
1.5 multiplier to be discussed below.

560.The Tribunal agrees that it is appropriate to dateucountry risk—as both parties have

done—using an index of emerging market bonds, &atl apply the resulting premium of
7.017%.

5. Should additional equity risk factors be added?

561.Rurelec considers that the CAPM model, with theitamd of a country risk premium for
Bolivia, duly captures all the relevant factors essary to calculate the cost of equity for an
electricity company like EGSA and arrives, thusaabst of capital of 14.45%. On the other

819 This number is the consequence of “re-levering™iimlevered beta” according to the formula at knef Table 2 above:
0.68226 (1 + (1-0.25) x 0.7124).

%11 Compass Lexecon Report, 1160. See also Abdalass@xamination, Transcript (English), Day 5, 8iAp913, 1054:2-
1054:7, and Flores’ Cross-Examination, Transcpiglish) Day 5, 8 April 2013, 1256:13-1256:20.

%12 Compass Lexecon Report, 1161.
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hand, the Respondent claims that two additionaladdshould be included in EGSA’s cost

of capital, to reflect risks still not captured Byrelec’s model:

- The additional risk of equity investments in emaggeconomies, not fully captured by
its sovereign country risk. In the Respondent’swithis warrants the application of a
1.5 multiplier (i.e. a 50% increase) to the sovgmeisk of the emerging country where
the company is located.

- The additional risk associated with small compaufles “size premium”), which in the

Respondent’s view would amount in EGSA’s case 28%.

562.In the Tribunal's views there are two issues tosuer: first, whether the standard CAPM
model—as applied by Compass Lexecon—fully captatiethe relevant risks for a willing
buyer considering the purchase of EGSA; and segpadsuming a negative response to the
first question, which specific additional risks sl be applied to the standard CAPM

model.

563.0n the first question, the Tribunal shares the Redpnt’s view that the standard CAPM—
at least as applied by Compass Lexecon—does rigtdapture all the relevant risks for a
willing buyer considering the purchase of EGSA. Thasons for this view are explained

below.

564.Since the Tribunal has retained a beta-weightedtyeguemium for EGSA that is higher
than Compass Lexecon’s, the resulting equity cagsildvamount to 15.83% (i.e. 3.58% +
5.23% + 7.02%) if no additional risks factors wéwebe taken into account, as argued by
Compass Lexecon. Yet, in the Tribunal's view th&t8B% rate still underestimates the

likely equity cost that would be used by a willibgyer of EGSA.

565.First, as recognized by Rurelec itself, when ont&aper 3, 2008 the Board of Directors of
EGSA discussed Mr Lanza’'s progress report on the oembined cycle project, the
calculations of the net present value of the nesyepts were made with a nominal discount
rate of 12.5%. Since such a discount rate is fonelly equivalent to a WACC rate, as
applied in the present context, assuming the dodélot and leverage ratio of EGSA did not
depart at that time significantly from the levetmsidered here (i.e. an after-tax cost of debt
of 5.91% and a 71.24% debt/equity ratio), the ioiplequity cost considered by EGSA’s
directors was 17.2%, i.e. almost 3 full points abdtie 14.45% used by Rurelec and

significantly above the Tribunal's 15.83% as well.
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566.Even making allowances for some drop in the riglefrate from September 2008 to May

2010 and for Mr Abdala’s argument, in responseht Tribunal’'s questions, that a willing
buyer would naturally espouse relatively optimistiews about the future of EGSA—for
otherwise it would not have bid for the company-wituld be quite extraordinary for an
outside buyer, not as familiar with a company a®Wwn managers and directors, to consider
it less risky than those insiders. As such, 17.2%reasonably be taken a lower limit for the

return on equity required by a willing buyer of E&S

567.Secondly, as indicated by the Respondent, Mr Eamkélf, acting in September 2005 as

CEO of Independent Power South Africa (IPSA), whescribing potential electric projects
in South Africa to investors in the UK’s Alternagivinvestment Markets, declared that the
company expected to select projects with an IntdrRade of Return (IRR) of no less than
20%. This was in 2005, not 2010; moreover, the l@Resents the highest discount factor
which would make the project not have a negativesgmt value, rather than a normal
WACC, and the 20% project IRR was probably aspreti, as befits a pitch to potential
investors. Nevertheless, it is a clear indicatiuet the cost of equity of EGSA, as calculated
by Rurelec under a standard CAPM methodology, failseflect all the risks taken into

consideration by real equity investors in emergiognomies.

568.Lastly, the Tribunal, as mentioned to the Partiesng the hearings, has made an effort to

compare the equity costs and WACCs espoused byp#rges with the alternative
benchmark set out in Article 48 of the 1994 Eledtyi Act (Law 1604, dated December 21,
1994), still in force at the time of the expropiaat which states that “[tle discount rate

(‘tasa de actualizacion’) to be used when applythis law shall be ten per cent (10%)
annually, in real terms. This rate shall only bedified by the Ministry by way of a duly-
justified administrative decision. The new discorate set by the Ministry shall not differ

from the prevailing rate by more than two (2) pettege points.[Tribunal’s translation]'®

569.The Respondent claims that this discount factotiepmnly to the calculation of capacity

payments, based on the notional purchase of ndwnas with an expected 20 year-life, far
less than EGSA’s 28-year total authorization perioda context very different from the

calculation of the EGSA’s FMV as of the time of expriation.

613

Spanish original: La tasa de actualizacion a utilizar en la aplicatide la presente ley sera de diez por ciento (10%)

anual, en términos reales. Esta tasa solo podramedificada por el Ministerio, mediante resoluci@dministrativa
debidamente fundamentada. La nueva tasa de aduodliz fijada por el Ministerio no podra diferir emas de dos (2)
puntos porcentuales de la tasa vigénEectricity Law, Article 48 (ExhibitC-5).
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570.1t is true that the official discount rate enshdria the law—increased to 12% in real terms
as of 20080 —has only ever been used in practice to calculmpacity payments. However,
for the sake of this benchmarking exercise, one assume that it is possible to use this
discount factor for other purposes, including tladuation of an expropriated company (a
scenario that, for obvious reasons, is unlikelynswe been made express in a 1994 Law

whose declared purpose was to attract foreign imesst in Bolivia’s electricity sector).

571.Having accepted the Respondent’s view that thedar@hCAPM fails to reflect all the
relevant risks which would have been taken intcoaot by a WB, it is now necessary to
discuss the specific risk add-ons advocated byRéspondent, namely, a 1.5 country risk

multiplier and a so-called “size premium”.

6. The 1.5 country risk multiplier

572.Econ One applies a 1.5 multiplier to Compass Lewscsovereign country risk for Bolivia
(i.e. 7.02%) and arrives at a premium of 10.526¥iclwmelds Bolivia’s sovereign risk with
the special volatility of equity markets in ememgiaconomies like Bolivia. This adjustment
is based on Professor Damodaran’s methodology,hendoncept of “country equity risk
premium”, as described in the following stateméiithe country default spreads that come
with country ratings provide an important first gtebut still only measure the premium for
default risk. Intuitively, we would expect the coyrequity risk premium to be larger than
the country default risk spread. To address theeassf how much higher, we look at the
volatility of the equity market in a country rehaito the volatility of the bond market used to

estimate the spredd*®

573.Professor Damodaran has further estimated thgfy 4D08, for instance, there were 28
emerging markets, where both the equity market tlibfaand the government bond
volatility numbers were available. The median raioross these markets, of equity market

volatility to bond price volatility was approximayel.507 %'

574.Compass Lexecon takes issue with Econ One’s meltiphnd argues that, in Professor
Damodaran’s view, this correction should apply ayshort-term valuations, since equity

markets may be more volatile than bond marketshenghort run, but there is a natural

814 Claimants’ Post-Hearing Brief, 1154.

815 A. Damodaran, “Measuring Company Exposure to GguRisk: Theory and Practice”, Stern School of Bess,
September 2003, p. 10 (ExhiEO-25).

518 A, Damodaran, “Equity Risk Premiums (ERP): Deteramits, Estimation and Implications—The 2010 Editi&tern
School of Business, February 2010, pp. 53-54. (#xBEO-29).
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tendency for both volatilities to converge in tbad run. Besides, when Damodaran uses the
multiplier, he applies it to country sovereign “delt spreads”, which are based on their
credit ratings and in Bolivia amounted to just B40much lower than the 7.02% rate

estimated by Compass Lexecon on the basis of sgndbend spreads.

575.Econ One retorts that Damodaran has never writtenhis multiplier applied only to short
term valuations. Besides, he has used it himsdHenvaluation of investments in his native
India®*’ Moreover, there is no natural tendency for theatility of bonds and equities to
converge, since, as argued by corporate financegsors Smithers and Wright, bonds are
intrinsically less volatile than equities on twauots: “The first is that the income element is
so much more important relative to changes in ehpidlues. The second is that bonds are
usually repayable at par, so that investors knowdwnance how much they will receive when

the bond is repaid on maturity'®

576.The Tribunal has carefully considered Econ Onesedar a 1.5 multiplier, and has come to

the conclusion that no multiplier should be appliEdere are several reasons for this.

577.1t is not accurate to describe the multipliett@smethodology of Professor Damodaran. It is
just the third one—the so-called “Melded Approacltf—a set of three alternative
approaches to assess the country-specific risgufyeinvestments, the two others being the
“Country Bond Default Spread”—the one applied bympass, in which the country’s
sovereign risk stands on its own, without correttiand it is added to the US equity risk
premium—and the “Relative Equity Market StandardiiBeons”—which ignores sovereign
risks and directly assesses equity risk premiungriarging economies by correcting the US
equity risk premium with an index of relative vdliag of equity markets in the

corresponding emerging economy and in the US.

578.Contrary to Econ One’s assertion, Professor Danaodé on record as favouring Econ
One’s multiplier (i.e. the “melded approach”, hidrd and last one) only for short term
valuations. For instance, he writes that ‘gwjelieve that the larger country risk premiums

that emerge from the last approach are the mordiggafor the_immediate futurdut that

country risk premiums will decline over tinje.] One way to adjust country risk premiums

over time is to begin with the premium that emefga® the melded approach and to adjust
this premium down towards either the country boathdlt spread or the country premium

estimated from equity standard deviations. Anothiay of presenting this argument is to

17 A. Damodaran, “Valuation”, undated (ExhiE©-71).
®18 A, Smithers, S. Wright, “Valuing Wall Street: Reoting Wealth in Turbulent Markets”, 2000, p. 1B&libit EO-73).
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note that the differences between standard devigtio equity and bond prices narrow over
longer periods and the resulting relative volajilivill generally be smaller. Thus the equity
risk premium will converge to the country bond défspread as we look at longer term

expected returnsAs an illustration, the country risk premium #razil would be 7.67% for

the next yearbut decline over time to either 6.01% (countryad# spread) or 3.60%

(relative standard deviatioh{emphasis added}?

579.Similarly, on another occasion, he wroté,add this default spread to the historical risk
premium for a mature equity market (estimated fkd&nhistorical data) to estimate the total

risk premium._In the short term especialthe equity country risk premium is likely to be

greater than the country’s default spréddmphasis addedy?

580.Damodaran has indeed applied the multiplier in atauns of equity investments in India, as
claimed by Econ One, but these concerned a 5-pgastment in Tata Chemicals and a 10-

year in Wipro, a period far shorter than EGSA’sy2&+ planning horizon.

581.The argument of Professors Smithers and Wrightrdaga the different structure of the
return of bonds and equities is also not partityleompelling in the case of EGSA, whose
expected cash flows consist purely of yearly incowith no residual value, and thus have a
financial structure closer to a high-coupon longrtdond than to a short or medium-term

equity investment.

582.Finally, there is an even more fundamental readaiohwin the Tribunal’'s mind, justifies the
rejection of Econ One’s multiplier, but the accept, as explained below, of an additional
illiquidity risk premium—or better yet, additionadverall risk premium, as explained
below—related (though not identical) to Econ Oné'size premium”. Professor
Damodaran’s multiplier attempts to capture the tilithaof short-term equity investments in
companies whose shares are publicly traiskedtock exchanges, which are subject to the
short-term vagaries and volatility of organizedafigial markets. But such volatility should
not penalize, as such, the value of non-listed @ngs like EGSA, whose value should be
assessed using the “fundamental approach” typicébrg-term investors. Similarly, as a
non-listed company, EGSA'’s discount factor shouit! nreflect any other quirk or anomaly

typical of stock markets, even if it should nevetéiss include a different add-on which

19 A, Damodaran, “Measuring Company Exposure to QguRisk: Theory and Practice”, Stern School of Bess,
September 2003, pp. 11-12 (ExhiBiD-25).

520 A, Damodaran, “Country Risk Premium SpreadshetuBGsions”, January 2010, p.1 (Exhik@t309.
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reflects one of the fundamental disadvantages pfpaivate, non-traded stock: its intrinsic

illiquidity.

583.The Tribunal's conclusion is that it will not add specific multiplier. However, when
looking at the issue of “size premium” below, th@btlinal will take into account some of the

underlying factors argued by the Parties in retat@the multiplier.
7. Size Premium

584.0ne of the major divergences between the expetédeseto the application of a size
premium to the valuation. It is in fact an ideokajiand philosophical issue, as the experts
are in total diametrical opposition to one anotltron One applies a 6.28% size premium
which is adamantly rejected by Compass Lexeconuldstantial part of the hearings dealt

with this issue.

585.Econ One argué® that, as explained in the financial literature ahdwn by historic stock
market records, the returns of small companies staéstically higher than the market
average, since they are perceived by markets kisrrisnd must thus offer higher yiel3.

The standard CAPM and Compass’ methodology faidtude this “size premium”.

586.Actual premiums paid depend on company size. llndtdorningstar has calculated their
value in ‘Markets Results for Stocks, Bonds, Bills and lmdffét by classifying similar
companies in ten groups by capitalization. UsingSBG equity value as a proxy for its
market capitalization, EGSA would belong in thethesmallest decile ¢0-Smalles),

whose historical size premium is, according to tsbo/Morningstar, 6.28%5°

587.Compass Lexecon starts its Rebuttal Report byrigaitie size premium to illiquidity issues,
as indicated by Professor Damodafdri:practitioners attribute all or a significant portio
of the small stock premium reported by Ibbotsorogisses to illiquidity and add it on as an

illiquidity premium?

%21 Econ One Report, 75-76.

522 MJORNINGSTAR, “Markets Results for Stocks, BondsllsBand Inflation 1926-2009 Ibboston SBBI 2010 Valuation
Yearbook” (ExhibitEO-13); Flores’ Cross-Examination, Transcript (Englifigy 5, 8 April 2013, 1289:11-1289:12.

523 MORNINGSTAR, “Markets Results for Stocks, BondslisBand Inflation 1926-200%boston SBBI 2010 Valuation
Yearbook”, pp. 44-46, 86, Table 7-2 (ExhiBiD-13).

624 Compass Lexecon Rebuttal Report, 1160-67; Abd&@aiss-Examination, Transcript (English), Day 5A@il 2013,
1051:9-1051:16, quoting Professor Damodaran.
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588.After that initial statement, Compass Lexecon ttsjghe application of a size premium to
EGSA's discount rate on several grounds. Firstrgues that whilst some authors support
the use of size premium (as Fama and French di®92), others reject its inclusion, with
some claiming that it existed in the distant phst, almost disappeared since the 1980s.
Most recently, Fama and French's 2012 empiricadlystof 23 countries in North America,
Europe, Japan, and the Asia Pacific indicates ttimatsize premium effect is non-existent.
Secondly, some authors claim that the “size prerhicam largely be attributed to the so-
called “January effect”, i.e. the specific effect mlatively illiquid stocks of the practice of
many US investors, either for tax or window-dregspurposes, of selling some shares in

December and buying them back in January.

589.Compass Lexecon attaches importance to a paperalyell®® which provides a list of
company characteristics that cause higher retamsv¥estors in small companies. The main
factors included (i) difficulty in raising finanain (ii) high sensitivity to business risks, (iii)
lack of dividend history, (iv) lack of externallyegerated information (i.e. investment banks
reports), and (v) lack of management expertise. g&m®s Lexecon asserts that none of the
previous items apply to EGSA and disagrees that it is a small company. Compass
Lexecon also draws attention to the fact that,ant® America, with its highly regulated and
low volatility energy markets, it is “not customany apply the size premium. Therefore,
Compass Lexecon considers that no grounds exeppty the size premium, as the CAPM

approach will capture EGSA’s default ri&k.

590.In its Second Repoff® Econ One emphasizes its arguments and insiststhieasize
premium is clearly justified. At the hearings, Mofes stated that, if the markets were fully

efficient, no reason would exist for the size pnemf*

525 3. Tarbell, “The Small Company Risk Premium: DieReally Exist?” American Society of Appraisers§3ti Annual
Advanced Business Valuation Conference, New Orlebogisiana, 1999 (Exhibi€-247). This piece was actually dated
1999 and not 2012, as referred to in the Compasedom Rebuttal Report, 163. Dr Abdala noted thistakie during the
hearings and corrected it (See Abdala’s Cross-Exation, Transcript (English), Day 5, 8 April 20113,30).

526 Also, in accordance with Mr Abdala, even if any tbbse items existed, the size premium would notubed
automatically, as its potential application woulttbme a matter of judgment (see Abdala’s Cross-Edion, Transcript
(English), Day 5, 8 April 2013, 1132). Mr Abdalated that in more than 150 valuations he had ondglisize premium in
one or two cases in which very severe illiquiditfuations were present (see Abdala’s Cross-Exammaflranscript
(English), Day 5, 8 April 2013, 1130:6-1130-12).

527 See, for instance, Abdala’s Cross-Examinationn3eept (English), Day 5, 8 April 2013, 1122:15-2123; 1123:1-
1123:5.

528 Econ One Second Report, 11126-135.
529 Flores’ Cross-Examination, Transcript (EnglishyBa 8 April 2013, 1229:25-1230:5.



RL-160
PCA Case No. 2011-17
Award
Page 198 of 208

591.Rurelec, after all the information provided by #eerts and in cross examination, states
that “many leading scholars take the view that smallenganies do not on average attract
a higher return, and that therefore all risks redew to a willing buyer and seller are already
incorporated in the CAPM derived discount rate aagh flows.**® Rurelec relies on Fama
and Frencli? stating that the Ibbotson/Morningstar reparhiermines the applicability of
the size premium in the present ¢amed criticizing the fact that the Respondeapplied a
massive 6.28% premium solely on the basis of Gaatds book valug®*

592.For Rurelec, Small company risks fall into two basic categoriesks relating to hidden
defects and risks relating to a volatility of reues. Neither was relevant to Guaracadfil
and in any event, Rurelec considers that Mr Fladsitted in cross examination that the

size premium should be 4.91% instead of 6.2&%.

593.This is not the end of the matter for the Respondas it states that even Mr Abdala
admitted in cross examination that the size premioould be justified in certain
circumstance&® However, the main argument offered by the Respainsieems to be that,
even if one were to accept that a size premiumldranly be applied if the conditions cited
by Tarbell and adopted by Compass Lexecon are ongtr{ore precisely, if at least one of

them is met), the fact is that EGSA falls withinmeoof the situations listetd®

594.The Tribunal has carefully considered Econ Oned @ompass Lexecon’s arguments for
and against a “size premium”’—which, as alreadycatid, Econ One argues should be
6.28%—and has come to the conclusion that therecampelling reasons to add an
additional risk premium of 4.5% to EGSA’s requiraabt of equity, which, while similar in

its effects to Econ One’s “size premium”, mightrnere appropriately called an “illiquidity

830 Claimants’ Post-Hearing Brief, 1137.

81 The Respondent notes that Fama and French’s grositas taken two years after the relevant datevdtwation (see
Respondent’s Post-Hearing Brief, 1140; and Flo@&gss-Examination, Transcript (English), Day 5, 8riA2013, 1239-
1242). Professor Damodaran stated in April 2011 ibarefuses to use the “Fama-French model or addemdall premium
cap to a CAPM model in intrinsic valuation” (A. Dadaran, “Alternatives to the CAPM: Part 2: Proxydéts”, 20 April
2011, p.3 (ExhibitC-370), but Dr Flores disagrees with Professor Damauarapproach (Flores’ Cross-Examination,
Transcript (English) Day 5, 8 April 2013, 1243:124B:13; 1253:11-1253:15). See also Flores’ Crosmtixation,
Transcript (English) Day 5, 8 April 2013, 1292-1293

532 Claimants’ Post-Hearing Brief, 11138-139.
533 Claimants’ Post-Hearing Brief, 1141.

834 Claimants’ Post-Hearing Brief, 1145; Flores’ Cr@s@mination, Transcript (English) Day 5, 8 Aprid1B, 1243:8-
1248:6. However, when redirected, Dr Flores broumght arguments related to the need to sacrificégtamulate” effect to
statistic strength (Flores’ Cross-Examination, Baipt (English) Day 5, 8 April 2013, 1291-1292).

535 Abdala’s Cross-Examination, Transcript (Engligbdy 5, 8 April 2013, 1132:4-1132:16..

83 Dr Abdala holds a totally opposite view with thesRondent as to the point that, if a single itermpiglicable, the size
premium would be justified (Abdala’s Cross-Examioat Transcript (English), Day 5, 8 April 2013, 1113132).
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premium”, or better yet an “additional risk premiyras it also encompasses some aspects
that the Tribunal considers relevant among thoseudised by the Parties when addressing

the multiplier issue.

595.The reasons underpinning the Tribunal's decisi@naar follows. To start, the Tribunal is not
persuaded that a “size premium”, as understoodh&yRespondent, should apply to EGSA.
First, while there seems to be some statisticallende that such “size premium” can be
derived from the analysis of the historical serggslong-term returns in the US stock
markets, there is controversy as to (i) whether phemium has disappeared in recent
decades and (ii) whether it applies to non-US stoekkets. These considerations are
especially relevant for EGSA, since the notiondlimg buyer would be expected to take a
forward-looking approach in which past historicalies are only relevant as a proxy for
expected future trends, and may not necessarily B&-based firm (let us recall that IEL
and Rurelec were UK-based investors which boughS&Grom US-based GPU-First
Energy).

596.Secondly, even if the premium were clearly detdetabthe historical returns of small listed
companies and likely to remain relevant for investm May 2010, its underlying cause
might be relevant and have an impact on EGSA’'satan. For instance, were it true that
the “size premium” is mostly the result of a “Jaryeffect” related to a seasonal, tax-related
or window-dressing pattern in the sale and subseqperchase of shares of US-listed
companies, then it could hardly be considered epble to an unlisted company like EGSA.
The same would apply were the “size premium” tahmeindirect result of a “survivorship
bias” whereby the recorded historical returns chlkieompanies is inflated due to the failure
to include the dismal returns of once-listed firmisich, faced with a crisis, choose to de-

list—a situation which befalls small firms far martten than big firms.

597.Thirdly, it is also questionable whether the sifeaocompany should be measured in
absolute terms from a worldwide perspective—conmgaBolivian EGSA to US companies
as suggested by Econ One—or relative to the economsich the company operates—as
suggested by Rurelec. Indeed, if, as Econ One stgygie “size premium” reflects the
special risks borne by small companies, a casedcbal made in favour of a relative,
country-related definition of size, since a locdlig, even if internationally-small, company
catering exclusively to its domestic market might face particular risks, and might even

enjoy potential “market power” of concern to dones¢gulatory authorities.



RL-160
PCA Case No. 2011-17
Award
Page 200 of 208

598.Yet, having rejected the direct application to EG&Athe concept of “size premium” as
defined by the Respondent, the Tribunal has duliecdhdrurelec’'s quote of Professor
Damodaran that gractitioners attribute all or a significant portio of the small stock
premium reported by Ibbotson Associates to illigyicand add it on as an illiquidity
premiuni, which it finds compelling Indeed, if one delves deeper into the source aff th

guote, one finds the following statements by Prsafeamodaran:

“If illiquidity is a risk associated with an invesnt, it seems logical that we should
be using higher discount rates for cash flows onlauid investment than for cash
flows on a liquid investment. The question thembexs one of measuring illiquidity
and translating that measure into a discount rdtect.[...] In conventional asset
pricing models, the required rate of return for asset is a function of its exposure to
market risk. Thus, in the CAPM, the cost of egsity function of the beta of an asset
[...] There is little in these models that allows faguidity. Consequently, the
required rate of return will be the same for liqadd illiquid assets with similar
market risk exposure. In recent years, there haentattempts to expand these

models to allow for illiquidity risk in one of twaays]...]” *’

599.Later in the paper, Profesddamodaranargues further as follows:

“In practicd, tJo adjust the discount rate used in discounted &ashvaluation for
illiquidity, you have to add an illiquidity premiuta the discount rate and derive a
lower value for the same set of expected cash flbles asset pricing models that
attempt to incorporate illiquidity risk are not spic about how we should go about
estimating the additional premium (other than sgytimat it should be larger for
investments which are illiquid when the marketliguid). There are two practical
solutions to the estimation problefithe first one is to @ld a constant illiquidity
premium to the discount rate for all illiquid assét reflect the higher returns earned
historically by less liquid (but still traded) instnents, relative to the rest of the
market. This is akin to another very common adjastrmade to discount rates in
practice, which is the small stock premium. ThescoSequity for smaller companies
are often augmented by 3-3.5% reflecting the exa#asns earned by smaller cap
companies over very long periods. The same histiodiata that we rely on for the

small stock premium can provide us with an estir&#n ‘illiquidity premium’.

837 A. Damodaran, “Comatose Markets: What If Liquidi&yNot The Norm?”, Stern School of Business, Ddwem2010, pp.
53-54 (ExhibitC-268).
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- Practitioners attribute all or a significant pion of the small stock premium
reported by Ibbotson Associates to illiquidity samttl it on as an illiquidity

premium.

- An alternative estimate of the premium emergas Studies that look at venture
capital returns over long period. Using data fro®8%-2004, Venture Economics,
estimated that the returns to venture capital itmeshave been about 4% higher
than the returns on traded stocks. We could atteltbis difference to illiquidity

and add it on as the ‘illiquidity premium’ for ghrivate companie&®*®

600.The Tribunal has quoted Damodaran at length becdnaséng been submitted and relied
upon by Rurelec, the Tribunal finds this sourceremely persuasive. The shares of non-
listed companies, like EGSA, should be considetkguid. Hence, while they are not
subject to the vagaries and volatility of stock keds, they should attract a significant
illiquidity premium, which in the case of EGSA thigibunal has decided to estimate at
4.5%, a little higher than the highest illiquiditgremiums mentioned by Professor

Damodaran.

601.While cognisant of Rurelec’s arguments that EGSA wat a “greenfield project”, but a
well-established mature company producing a steagply of profits, the Tribunal has
decided to opt for a higher illiquidity premium,avang in mind the other separate concept of

“illiquidity” discussed previously in this Award:&SA'’s tight cash flow position.

602.1t is true that EGSA’s “liquidity problem”, i.e.dtlack of cash, was considered by the
Tribunal as a temporary problem and is totally tatesl to the concept of “illiquidity” of
non-listed shares discussed in Professor Damodanaaper. But, as indicated by the
Tribunal, it might arguably have had some influemmce the risk perception of EGSA’s
notional willing buyer. And, rather than allowingrfa separate risk factor to account for
EGSA's liquidity problems, the Tribunal has decidedratchet up the level of the general
“illiquidity premium”, and set it at 4.5%.

8. Conclusion on discount factor

603.In keeping with the Tribunal's previous conclusighat EGSA’s cost of equity as of May
2010 could reasonably be estimated at 20.33%, thghTribunal’s finding that EGSA’s
optimal debt-equity ratio could be approximatedtbyactual 0.7124 ratio—which translates

638 A. Damodaran, “Comatose Markets: What If Liquidi&yNot The Norm?”, Stern School of Business, Ddzem2010, pp.
55-56 (ExhibitC-268).
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arithmetically into a debt/capital and an equitpital ratio of 41.60% and 58.40%,
respectively—and with the Parties’ common accemari@ 5.91% after-tax cost of debt, the
Tribunal's resulting WACC works out to 14.33%, wiishall be the factor used by the
Tribunal to discount EGSA’s expected free flow whds.

K. EGSA’'sFMV

604.1f we now apply a 14.33% discount rate to EGSA’gested free flow of funds (as described
in Annex A), the overall firm value of EGSA in M&010 turns out to be USD 150.55
million. Finally, if we subtract from such firm va¢ EGSA’s USD 92.7 million in financial
debt and bear in mind that Rurelec indirectly Hedd00125% of EGSA's capital, the actual

compensation of Rurelec at that date should be B&B3 million.

L. INTEREST RATE

605.Article 5 (1) of the UK-Bolivia BIT provides thaimpensation shall include interest at a
normal commercial or legal rate, whichever is applble in the territory of the

expropriating Contracting Party, until the datemdymerit

606.Rurelec argues that the expropriation was a wrdragti and, consequently, interess ‘a
component of, and should give effect to, the ppleciof full reparation. Thus, the
requirement of full reparation must inform all asfeof an interest award, including the

appropriate rate of interest, and whether intergisbuld be simple or compount®

607.In more practical terms, Rurelec considers EGSA'&GE (i.e. 10.63%)° “as the
appropriate rate to compensate for the lost oppaityuto re-invest the funds of which they
have been deprived as a consequence of the breatki®ss Treaties, that is, the deprivation
of the opportunity cost of capital. Otherwise stiatéhe cash flows that Guaracachi lost as a
result of the treaty breaches would have been sulbgethe risk of its business activities,
because those cash flows could have been usedse #ictivities. Using an interest rate
equivalent to the WACC thus ensures that full rapan is made by Bolivia. To apply a risk-

free rate of interest would be to assume {Rairelec]would have invested their resources in

639 Statement of Claim, 1238.

540 Compass Lexecon Report, 198.
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risk-free instruments, such as US Government bomts does not reflect commercial

reality”®*.

608.Rurelec further argues that its proposal is coasiswith Vivendi v. Argentina-where the
tribunal based its pre-award interest on the clatrmacost of capital—andAlpha
Projektholding v. Ukraine-where the tribunal calculated pre-award interesthee basis of
the ‘risk-free rate plus the market risk premiufor a total interest rate of 9.11%, on the
basis that this rate better reflects the opportunity cost &ssted with Claimant’s losses,

adjusted for the risks of investing in Ukrairté&

609.The Respondent rejects Rurelec’s WACC argumentwormain reasons. First, it is at odds
with the applicable BIT since it envisages thageiast accrue at a “commercial or legal rate”
and the WACC is neither. Secondly, using EGSA’s WA wrong from a conceptual point
of view, since it factors in business risks asdediavith EGSA from which Rurelec was
relieved through the expropriation. Using WACC wibttherefore overcompensate Rurelec

for risks which they have no longer borne since Ma$0.

610.In the Respondent’s view, were the Tribunal to @nd Bolivia to pay compensation, an
appropriate interest rate would be the USD LIBORe&r rate, which stood on average at
around 0.9% between May 2010 and October 2012, glusasonable commercial spread

which Econ One estimates at 2%%.

611.Concerning whether interest should be simple orpmmd, Rurelec requests compound
interest, in line with the jurisprudence constante to thigeef in international investment
law’®* The Respondent adamantly rejects compound imtereswo grounds. First, the
Respondent argues that, as stated by the tribar@ME v. Czech Republic BX?, it has
seldom been used in international investment atimin until recently. Secondly, it is not

allowed under Bolivian law/®

612.In order to determine the interest rate, the Trabunust decide three separate issues. First,
the Tribunal must decide whether, as argued by |Buréhe Tribunal can depart from the

criteria established under Article 5 of the UK-Radi BIT and apply the principle of “full

641 Statement of Claim, 1240.

642 Statement of Claim{[241-242.

543 Econ One Report, 1136

844 Claimants’ Post-Hearing Brief, 11176-177.
645 Statement of Defence, 17288-289.

546 Respondent Post-Hearing Brief, 11168-169.
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reparation”, inasmuch as the BIT’s criteria applylyoto lawful expropriations and not
wrongful ones, as argued by Rurelec. SecondlyTtifinal must determine what interest
rate should be applied in the circumstances of dase. Lastly, the Tribunal must decide

whether interest should accrue at a simple or comgoate.

613.0n the first question, the Tribunal has concluded it should continue to apply the terms of
Article 5 of the UK-Bolivia BIT. The BIT makes nadtinction between the compensation to
be provided in respect of an unlawful expropriates opposed to a lawful one, and the
Tribunal does not find any reason to believe thatitiegality of the expropriation renders

what the BIT deems to be “just and effective congpéion” suddenly inadequate.

614.The illegality of the expropriation could, accorglito the authorities cited by Rurelec, justify
shifting the effective date of valuation back todate later than the actual date of the
expropriation as a means to restore the Partidsetpositions they would have held but for
the unlawful expropriation. However, Rurelec hasedpnot to argue for the application of
this principle in this case, presumably becauseafiplication would actually work to
Rurelec’s disadvantage. Yet, at the same time Baratks the Tribunal to use EGSA’s
WACC as at May 2010 as the applicable interesttatompensate it as if it had remained
invested in Bolivia throughout the pre-award periBdirelec cannot shield itself from any
negative changes to the fundamentals that makéeWWACC during the post-May 2010
period and simultaneously introduce the May 2010G&ZAthrough the backdoor as the most

appropriate interest rate.

615.The Tribunal must therefore reject the applicat@inEGSA’'s May 2010 WACC as the
applicable interest rate, both because it doesostitute @ normal commercial or legal
rate”, as well as for the precisely the reasons s¢hfby Econ One’s Dr Flores: the WACC
includes anex anteallowance for forward-looking business risks whishould not be
appliedex post since Rurelec has not faced them since May 20h@. Tribunal instead
decides to apply the annual interest rate repootedhe website of the Central Bank of
Bolivia for USD commercial loans in May 2010, i.8.633331% which it regards as

constituting a reasonable normal commercial rate.

616.As for the question of simple versus compound &ggrthe Tribunal considers that this issue
does not fall within the ambit of the UK-Bolivia Bk reference to the ratafplicable in
the territory of the expropriating Contracting Pgtt Moreover, the Tribunal doubts that any
prohibition of compound interest that may exist emdBolivian law is applicable to

commercial loans, as opposed to consumer loansgaestions whether Bolivia should be
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allowed to avail itself of potential limits imposdy the BIT on compensation that it has
failed to provide “without delay” or at all. Theibunal therefore decides to use compound

interest in accordance with normal commercial pcact

617.As a result, the Tribunal decides that the 5.63%@3inhnual interest rate reported by the
Central Bank of Bolivia at May 1, 2010 shall be lggh on a compound basis, from that

date until the date of full payment of the comp¢ioseas determined in this Awafd.

47 Available at: <www.bcb.gob.bo> and in the documeailed "MONEDA Y MERCADO 2010" (available at
<http://www.bcb.gob.bo/?q=PUBLICACIONES%200PERACIESP620DE%20MERCADO%20ABIERTO>). At that
website, one can see that the "TASAS DE INTERES IM&B ANUALES" in foreign currenccy as at May 201G, for
commercial bank loans: nominal (5,474092%) andcéffe (5,633331%).
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CHAPTER Xl - COSTS

618.Each side has claimed its costs from the other sideccordance with the UNCITRAL
Rules. Article 42(1) of the UNCITRAL Rules providdsat “[tjhe costs of the arbitration
shall in principle be borne by the unsuccessfultpanr parties. However, the arbitral
tribunal may apportion each of such costs betweem parties if it determines that

apportionment is reasonable, taking into accouet¢licumstances of the case.

619.Costs are therefore to be awarded to the successfiyl and against the unsuccessful party,
unless the circumstances of the case justify @rmifft approach. In this case, however, there
is no clearly successful party. The Tribunal hakelg its jurisdiction in respect of Rurelec
and found the Respondent liable to pay compensalet, in reaching that result, the
Tribunal has upheld two of the Respondent’s jucsoinal objections. One of these
objections, regarding the Respondent’s right toyddre benefits of the US-Bolivia BIT,
resulted in a total lack of jurisdiction over thiaims of one of the two Claimants, GAI.
Moreover, the Respondent has also been largelyessitd on quantum, reducing the
compensation ultimately awarded to less than ateuaf the original claim. From a
technical point of view, GAIl has thus been whollysuccessful in these proceedings and
Rurelec only partially successful. Therefore, inasmas it may be said that Rurelec has
been forced to undertake these proceedings torotitei“just and effective compensation”
that Bolivia wrongfully denied it, it can equallyebsaid that Bolivia has been forced to
defend itself on the “New Claims” and certain elatseof quantum which were ultimately

unfounded.

620.The Tribunal does not consider that there any &urttircumstances of the case that weigh
heavily in favour of one side or the other on coBigarticular, the Tribunal considers that
the Parties and their counsel have been exempiaheir conduct in what has naturally been
a hard-fought battle between them to defend tlesipective rights. As such, given the mixed
success on both sides, the Tribunal has decidedetieh side should bear their own legal
and other costs incurred in connection with theteation and the Parties should divide the

Tribunal's, PCA’s, and appointing authority’s fessd expenses equally.

621.0ver the course of the proceedings, the Partiepsite with the PCA a total of EUR
100,000 (EUR 50,000 by each side) and USD 950,08ID(450,000 by each side) to cover
the costs of the arbitration. The arbitrators’ faed expenses were USD 153,437.50 in fees
and USD 1,766.38 in expenses for Dr Conthe, USQ@AR00 in fees and USD 14,346.67
in expenses for Dr Vinuesa, and USD 296,250.0@&s fand USD 3,475.50 in expenses for
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Dr Judice. The PCA’s fees for registry servicethis arbitration total USD 91,777.47. Other
tribunal costs, including court reporting, intejat@n, hearing and meeting facilities, travel,
teleconferencing, bank charges, tribunal witnegserges, and all other expenses related to

the proceedings total 259,409.19.

622.This leaves an unexpended balance of USD 53,73212€eposit. Seeing as the Parties
deposited equal amounts and it has been decidédhindarties shall divide the fees and
expenses of the Tirbunal, PCA and appointing attthegually, the unexpended balance of
the deposit shall be reimbursed in equal share® (2&5866,14 to each side).
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Fur these reasons, the Tribosm| decides:

(&)
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that the Tribunal hes jurisdiction over the clnins submited Joindly by teh Cloimamts under van
different BIT= i gne arbitratien procceding:

that the Tribunal lacks jurisdiction over the claims made wisler the E1S-Hadbvin BIT due to the
Bespondent’s excrcise of the denial of benefils cluvse, and therefore dismisses 1o its entirely the
clatms of GAT:

that the Tribunal has jursdiction over the cleims made under the UK-Balivia BIT i raspect of
the indirzet imvestrnents of Rureles;

that the Trivunal Jacks jurisdiction over the “New Claine™ of Rureles due to the failurs to
property netify the Respondent under the UK-Bolivia IIT:

thot, in light of the obowve decisions, the Tribuoal pesd ool decide the remainder of e
Respondent's junsdictional objeciions;

that the Respondent has expeopristed Rurelec’s invesimenl without peoviding just ond effective
cotnpensstion, and has therefore breached the Articls 5 of the UK-Boliviy BIT;

that the Respandent shali pay to Rurelec compensation in [he sum of USD 28,927,582 ingressed
by aomually compounded intersst at the rate of 5.633331% on that amount since May 1, 2014,
and until the dale of pyyment in full of the sums ordered to be prid in thiz Awsrd;

thnt the Porfice shall bear their gwn fegnl znd other costs B in eonnecHon with thiz
arbitration:

thnt FALRreles shall pay 50% and Bolivia the other 50% of e Teibunal®s and PCA"s fees ond
expensss; and

alf further and other reliel regquested by the Parties is demizsad.

Dot theis 31 day of Jamuery 2014, in Bnglish and Spanish, both versions cqually suthentiv,
Place of Arhifration; The Hogpoe, the Netherlands

-

-
_._._.-'- ‘,-" e

e, /
/ - 4 ‘{_.___//

¥r Manuel Copt I}r Roal Vimgesa
(Auhiecd (o disson opindnm]

) A

Dr Josg Migeel Jadice
Presiding Arbitrator
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DISSENTING OPINION OF CO-ARBITRATOR MANUEL CONTHE

| respectfully disagree with my colleagues on thgeestions which | consider to be related:
Bolivia’s alleged compliance wittdue processthe Tribunal's finding of a lack of
jurisdiction of over the spot price and capacitympant claims, and the equal division of

costs.

In my opinion:

() Bolivia’s expropriation failed to comply with theguirements oflue process

(i) The Tribunal should have dismissed the spot pmzkcapacity payment claims on
the merits, not for lack of jurisdiction, but linmg itself to explain why they did not

violate the Treaty.

(i) The Tribunal should have ordered Bolivia to paytsoat least partially.

Bolivia failed to comply with the requirements of due process.

3.

In my view, the expropriation of EGSA by Boliviartsiituted a “seizure” because, besides
not paying compensation, the process Bolivia foddwo determine the market value of
EGSA did not respect the requirements dfi¢ processset forth in Article 5 of the UK-
Bolivia BIT. It is true that the Spanish versiontbé Treaty translatesitie processas “por
procedimientos juridicds an unfortunate expression, as it lacks the Idmgtory,
jurisprudence, and legal background of the Endksim “due process” and is rather obscure.
But, in keeping with the principles of the Viennar@ention, such obscure Spanish term
should be understood ague process a term frequently translated into Spanish a®tpso
debido”.

As it is evident that adue processrequirement must establish some minimum standard
it is to merit the title of dlué—amongst other reasons, because this is requivethé
principle of “most favoured natidntreatment enshrined in Article 3 of the Treaty-eth
guestion arises: what are the minimum requiremiaiisthe expropriation procedure should

have complied with?

In my view, an expropriation—as an administrative@ mfringing upon the rights of an

individual—must meet, from a legal point of vielreée minimum procedural requirements:
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(i) It must be reasonedi.e. accompanied by a justification of its keytteas (in this

case, a report or analysis that justified the zatoe attributed to EGSA).

(i) Both the act and its reasons must be formally comeatiedto the individual.

(i) The legal procedure in question should allow thdividlual, after being notified of
such reasons, to be hedrefore the State adopts its final decision (iets she final

fair value).

Bolivia appeared tantend to fulfil the first requirement because ENDE re&al the
PROFIN consulting firm to prepare a valuation répdtowever, it promptly thereafter

disregarded these minimum requirementsduofe’ proces’s

(i) As noted in the “basis and limitations” sectiortld PROFIN report, the consulting
firm conceived of the report as a secret “stratadpcument” for the Bolivian
Government’s use in its negotiations with GAI, frevhich it can be surmised that
PROFIN did not act with full impartiality.

(i) That report was never communicated to Rurelec, bdzame aware of it only when
it was submitted by Bolivia in this arbitration eehibit R-154.

(i) Bolivia never gave Rurelec the opportunity to makbemissions in response to that

valuation.

In sum, a secret strategic report cannot legallystitute the required justification for an

administrative act which infringes upon rights.

Bolivia thus breached its Treaty with the Unitedng@om, not only because it
underestimated the value of EGSA, but also bectdaged to comply with the minimum

requirements of due process under Article 5 whéabéshing that zero valuation.

The Tribunal should have upheld its jurisdiction ower the “New Claims”

10.

The breach of due process by Bolivia in the expadimn strengthens the Claimants’
argument that the Tribunal had jurisdictiomer what Bolivia has called the “New Claims”
despite the stipulation in Article 8 of the Treatly a 6-month waiting period following

written notice “of the claim.”

The Claimants refer to several awards (in particulauder Abaclat SGS v. Pakistagn

Biwater Gauff v. Tanzanjeetc.) characterizing such waiting periods as lgupeocedural,
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rather than jurisdictional, in nature. Those argmméecome stronger still, in my opinion,
when a tribunal must determine whether it haslicigon to rule on certain claims ancillary

to a main claim relating to a seizure.

If Bolivia did not respect the most basic requiretseof due process when expropriating
EGSA, how could it be entitled to require the Clams to separately notify claims
concerning spot prices and capacity payments ant sha months, even though such
claims, if accepted by the Tribunal, would haver&ased the value of EGSA and,
consequently, the amount of compensation due? Inview, given that Bolivia failed to

abide by minimum standards of due process in thgomaization of EGSA, it is

unreasonable to interpret Article 8 of the Treayas to require separate notification by the

expropriated individuals of these claims, which evencillary to the main claim.

By the same token, a person who is expelled frdior@gn country by a public authority
who, without undertaking any administrative proaegule factotakes his or her home
without paying compensation, should be entitleclBom not only its value when it was
taken, but also the loss of value suffered wheaortshbeforehand, the same authorities—in
that person’s eyes, unfairly—reduced the area ef garden or the property’s building

rights.

I nevertheless share the rest of the Tribunal’'svvie substance that the 2007 and 2008
decisions did not violate the Treaty, since theyemeot discriminatory or arbitrary and,
hence, should have been dismissed by the Tribunalhe merits. | find it, however,
somewhat paradoxical that the Tribunal, after t&gcits jurisdiction on the “new claims”,
included in its award a long, unrefinebiter dictaon States’ unrestrained right to introduce
regulatory changes, provided they do not jeopartheefinancial viability of the affected

firms.

The Tribunal should have ordered Bolivia to pay cots, at least partially

14.

15.

Bolivia’s breach of dueprocess should have also led the Tribunal ordetscagainst

Bolivia, at least partially.

Indeed, Bolivia’s failure to comply with due prosderced the Claimants to commence this
arbitration and has produced costs that will redinedr effective compensation. It is true
that, like so many other aggrieved claimants, Ruréinflated” its claims and the Tribunal
has rejected a substantial part of them. However particularly appropriate to point out, in

a case concerning a power sector applying the iptehn@f “marginal cost”, that the
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Claimants’ dismissed claims produced only a smmabhrginal cost” for these proceedings:
the Tribunal's and Parties’ costs were largely dixend would not have been much lower
had Rurelec claimed exactly the amount of compé@nsabhat the Tribunal has awarded.
Thus, the Claimants’ exaggeration of their clairas hot imposed a significant “marginal
cost” upon Bolivia, while Bolivia—by forcing Rureteto initiate proceedings in order to
assert its rights—has imposed a high “marginal”’castthe latter that the Tribunal should

have ordered Bolivia to cover, at least in part.

This conclusion would have also been consistenh witbasic economic principle in the
design and application of mandatory rules, inclgdimose embodied in international
treaties: it should not prove more advantageoubréach a rule than to comply with it.
Therefore, given an expropriation that has beemwastto be unlawful by the full Tribunal on
the basis of the failure to pay compensation, gnohé on the additional basis of a breach of

“due process”, the Tribunal should have orderedscagainst Bolivia, at least partially.

Finally, concerning CAPEX, I regret that the Trilaljjust relying on its own hunches, took
at face value statements by a party’s withess,Rdez, which Bolivia’'s own expert, unable

to verify them, did not deem appropriate to inclirdéis own valuation model.

Even if | was unable to persuade my colleaguesherpbints mentioned in this opinion, |
am glad that, thanks to our chairman, we were fbtiscuss them in a non-confrontational

manner.



