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RESOURCES).
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As you are aware Article 21 is the outcome of extensive negotiations between the
European Union and Norway. You will recall that the compromise proposal that you
presented to the Plenary in Room Document 37 was clearly supported by the European
Umon Russm and Kazakhstan, and under the circumstances acceptable also to Norway. Your
proposal Was adOpted by concensus, with only a US scrutiny reserve. The Article is of an
utmost ;mportzncc to Norway and reflects in its present drafting the bottom line of what

"y"cé.n accept if we are 10 sign and ratify the ECT. The further handling of this issue 18
Sheing followed -carefully-by-the- pohttcai-aut_horiti_egsin-Noway.--- R
B 6} _quest‘that the present telefax and the attached PM be forwarded as soor as possible
to the iiﬁibipants at the informal megting on 23 August 1994.

Nofwa_y will be represented at the meeting by Mr. Hans Wilhelm Longva, Deputy
Director General of the Legal Departement in the Royal Norwegian Ministry of Foreign
Affairs.

Best regards
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Arne Walther R
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intended 14 affect the intexpre:ation and appl,_i_c'aﬁon of the rest of the ECT, including

Provisions of pary IIL It js noy intended g undermine Or fo gut the application of any
Provision of the ECT.

adequate legal léuglzage. Its ruleg Will have tq be nterpreted in accordance with generaly

Tecognized myjeg of interpretatio of internationa) treaties. In this respect :Iaftt'é‘:ﬁ‘;iqn ;Ls;d.raugn to’
Article 31(1) of thc'Vier_ma Convention on the Law of Treaties wfﬁqh'%‘readls;;_v :Ige,,a_;y shal]

be interpreteq i Bood faith i accozfdauc_e With the ordinary Meaning tg bé'g'ivmto the terme

Quantitatiye restrictions on Rroducts, TeSpectively, ECT Article 6 coylq hardly pe interpreted
as having 4 wider application than the GATT TRIMs Agreement adopted a¢ Mﬂ:rakcsh. The
GATT TRIM Agreement expliciﬂy_sgt:s In its Article 1 that jts Coverage applies to
investment TICASULeS related to trada oo only. On this background_ ;
that the ECg Article 21(2) could be interpregay as being inconsisten; With or yseq 45 a
Pretext to impose trade relaeq investmeny measures inconsistent-with Article 6 of the ECT.
The natigpy) freatment obligation i Article 13(7) requires a Conh'&cﬁng Party to accord
to investments of investorg of anotherfGonh'actiug Party treatment ng less favourgble than that
which it accords t investments of its own investory of of the investors of any other
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Contracting Party ot any third State. Repardless of Article 21(2) u cannot be seen that this
provision atfects the exercise of ownership ¢ights over energy resources. Neither can it be
seen how Article 21(2) could be construed to deny national treaunent, contrary 10 Article
13(7)-

The "best efforts” commitments under Article 13(2) and (5) relate to the vMaking of
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(nvestments” The issue of "access to encrgy-resogspes" is exhaustively rqgulated in Article
1. Article 21 (4) isat the _coré;'of the rc,gx_’i}a;_’jb_’r_t of;;_hj__g.‘_'_‘tssue. This provision is based on the
EC Council Directive on the _ng@iﬁétiﬂ_‘fog Grantmgand Using Authorizations for the

Prospection, Exploration and P \ bons. Inthe context of “access 0

= -'---=f=resoi1rccs'*‘=l-he~!’=b65t«effo;ts'_'" ) s undetAns ;_w_j,_l_land@ﬂﬂumllplw—m@—- - —
horizati , licences, concessions &1 have been allocated in accordance with
Articl 21(4) and only to entities W et _ g’@’;ﬁ\oﬁzations. licences, concessions

be seen that Article 2 () will affect the granting of nationel
trvier ng of Tnvestment” by such en ities'in accordance with such
authonzations, licences, concess nsand contracts: Neither can it be seen that Article 21(2)

will affect the application of national treatment to the "Making of Javestment" in other
contexts. ' 2

Article 21(2) cannot be s@ég__fﬁs___alloWing a breach of obligation in contravention of the
|ast sentence of Article 13(1), which states that 2 Contracting Party shall abserve any

obligations it has entered into with an investor of 'ﬁ:ﬁ?lbﬁ!‘_._ Contracting party. The last sentence
of Article 13(1) s merely a statement of the proviso “pagcta sunt servanda” A system of

property Owners ip to energy resources cannot p1'§fii‘s"_iblyfbe seen a pretextnot o.0bserve
contractual obligations undertaken towards__ihvestqrs. L

Article 21 gives the State a right as resource owner to decide the opnmahzaﬁon.ufmc 82
recovery of its €ncey resources. The intention of this provision isto rewWamimw

witha commonly accepted standard of good cilﬁ,i%}g p;-a_g_:__t_icg, the nght of the,St_ite as resource
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c-wer to decide (he necessary measures it order to ensure that the r_ecovery__of_:ﬁé‘&b‘ﬁi‘im shall
(ske place in acordanee with prudent technical and sgund';;:ouoaﬁc pﬁnciﬁlé‘s—*anﬁ'tn' such®
(nanner that waste of petroleum of reservoir encrgy is avoided. Thus, if needed for reasons of

zood reservoir management, the investors may be required to, €8 inject gas of waler into a

measures. Anothet example may b¢ itization of field developments and production.
The right of the fesOurce OWBer under Article 21 to decide on the optimalization of the
recovery of its enetey resources is not unlimited. The decision should primarily be based on
what is considered economical, both from the point of view of the investor and the resource
owner. Incase of conflict of interest between the investor and the resource OWRET, the State
may choose 10 let its interests @S resource owner prevail.

It is clear that measures taken by the State in accordance with Article 21 could not be
considered as ngﬁonalimtion or expropriation within the meaning of Article 13. This

resources and for measures 10 regulate the environmental and safety aspects of the exploration
and development of energy TesOurces: On the other hand it must also be clear that Article 21

does not give the State & right, 25 TESOUICe owner ot inthe exercise of its administrative

powers, 10 impose any decis i )\ : ut rqgard_ tothe COnSequences of such -
decisions; economically o1 © P ¢ BC A 1ud1ns Article 135, provides the
investor with an adequate protection agamst-abuswe interprets joms.of Article 21.

Asticle 25(1) relates 10 activities of ctate enterprisss in feltion t0 the sale of

provision of goods and services. 1t cannot be seen that thls‘;préi}isidﬁ'ig affected by Article

/l‘/,.__—‘
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a Contracting Party grangs exclusive or special privileges shall conduct its activities and
exercise its authority i 2 manner consistent with the Contracting Party's obligations under e
ECT. Article 21(2) is an integral part of the ECT. Consequently, therc i o possibilicy of
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