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ARTICLE 11: TRANSIT

I attach a redraft of this aArticle and covering note which takes
account of some of your comments and alsc some of Greg
McGregor’s from OFGAS. I attach a copy of the latter’s comments
since they are relevant alsc to how the Secretary General would
go about his business suppesing the proposals win favour. The

'} redraft was worked up by Henry Bottomley after discussion with
. me in which it became clear that use of the "arbitration" for

||| what is essentially an interim, time-buying process was Likely
jj¥_to lead to misunderstanding/confusion. aAs a result, two of your

}{!

points fall. The point you make in paragraph 2 I had considered
earlier and reconsidered in the light of your note. I believe
it would be more invidious and more difficult for the Secretary
General to select a few Charter countries than to select a
conciliator particularly since the countries would almost
certainly have to be from the OECD faction and, to avoid any
interests in the dispute, probably North America and the
Pacific, It is just those countries which have least interest
in a procedure for buying time in transit disputes.

However we do not need to reszolve all guestions now, just
provide the right hooks for a sensible discussion by the Sub-

Group. If you are happy with the note, would you ask Leilf to
have it circulated?

Could you also tell Leilf that I am minded rot to proceed with
the ldea of adding a second paragraph to Article 4., After
closer examination here I feel that a provision acknowledging
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that contracts cught to be observed would be s0 hedged around
with ifs and buts that it would glve less comfort to investors
than no provision at all. In fact they have the comfort of the
last sentence of Article 16 para 1 and I don’t think we can
improve on that in the Treaty. We may be able to do something
in a Ministerial declaration.
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ARTICLE 11: TRANSIT
(NOTE BY THE CHATIRMAN)

|During the meeting of Working Group II on 5 February, Poland
outlined the general idea for & fast track procedure to ba
- |applicable to transit disputes. They proposed that such a
procedure should involve pPrimarily conciliation, if
necessary, with clear times limits. Poland was supported by
Belarus, Russia and Hungary: no-one opposed.
I attach draft provisions which might give affect such an
idea. I shall be éstablishing a Sub-group to examine the
attachment during the meeting of Working Group II on 22-27
February. The questions which such a sub-group particularly
needs to consider are:

(i) should the broposed procedure be applicable only to
disputes where the flows are not covered by contracts with
satisfactory procedures for resolving disputes? It could be
difficult to distinguish between contracts with a
satisfactory dispute procedure and contracts with ne or
unsatisfactory dispute procedures., Indeed for some flows
contractual terms may not exist or be implicit rather than
explicit. 1In fact if the flow is covered by a contract with
satisfactory dispute procedures, it is very unlikely that a
dispute requiring special procedures for concliiation and
resolution would arise. an alternative might be to permit
reference of a digpute where either:

- there are no contractual dispute procedures which nust
be applied bafore transit is interrupted; or

- such procedures have failed to resolve the dispute.

(ii) do we need an early meeting of the Charter
Conference? The representatives of contractual parties at

reconciliation. It might be simpler and more satisfactory
for the Secretary General himself to appoin: a conciliator
or conciliators;

(iii) for the procedures for fast track conciliation,

should we use some similar to those proposed in Article 24
TER?

(iv) the draft Proposes that a decision in respect of
tariff terms and conditions, should be interim and not
final. This is because T believe that a fast track
brocedure for arbitration would not have sufficient
authority to be accepted by Contracting Parties for a final
award on tariffs, terms and conditions;
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(v} it may be appropriate to propose a time limit for
such an interim decision;

(vi) it may be sensible to include a request in the
accompanying document to provide the Secretary General with
a list of bodies which have expertise relevant to the
conciliation or arbitration stage.



LI S s A

RL-126

TRANSIT DISPUTES: POSSIBLE PROVISIONS BASED ON POLISH PROPOSAL

ARTICLE 11

Bara 6: Delete all after energy materials and products in line
10; substitute "except in accordance with paragraph 7."

Baxa J:

(a)

(d)

S S
] i oY
f
|
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'within 30 days of receipt of such a note, the

The parties to the dispute shall exhaust any
contractual or other dispute resolution remedies they
have previously agreed;

If this fails to resolve the dispute, a party to the
dispute shall refer it to the Searetary General
referred to in Article 29 with a note summarising the
matters in dispute;

L1

~ Secretary General shall appoint a conciliator< Such a
conciliator shall have experience in £He matters

subject to dispute and shall not be 2 national or
citizen of or resident in the domains through which
the transit occurs, from which the Energy Materials

. and Products being transported originate or to which

\the Energy Materials and Products are being supplied;

the conciliator shall conciliate between the parties
and seek their agreement to a resolution to the
dispute or upon a procedure to achieve such
resolution. If within 60 days of his appointment he
has failed to secure such agreement, he shall
recommend a resolution to the dispute or a procedure
to achieve such resolution and shall decide the
interim tariffs and other terms and conditions to be
observed for transit until such resolution;



(e)

(£)

(g)
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If the parties to the dispute then fail to agree a
resolution to the dispute or upon & procedure to
achieve such resolution, the Secretary General shall
convene an extraordinary meeting of the Charter
Conference referred to in Article 29 to consider the
dispute and the conciliator's recommendations, without
regard to the regquirement in paragraph (2) of that
article for support by at least one third of the
Contracting Parties, The Charter Conference at such
extraordinary meetings shall sesk to reconcile the
parties in dispute and obtain their agreement to a
resolution to the dispute or upon a procedure to
achieve such resolution. The proceedings of such
meetings shall be confidential except to the extent
agreed by all the parties to the dispute;

The Contracting Parties undertake to observe and
ensure that the entities under their control or
jurisdiction observe any interim deciszion under
paragraph (4d) on tariffs, terms and conditions for 12
months follcowing the conciliator's decision or until
resoluticon of the dispute, whichever is earlier;

[ Standard provisions on conciliator's expenses,
location, ete.]
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EUROPEAN ENERGY CHARTER: BASIC AGREEMENT: TRANST

Thenk you for your letter of 12 February.

1 hope you appreciate that | have a less than full understanding of the Charer end the
discussion surrounding it, but I hope you find the following comments ' pful:

- once a dispute has escalated to the point where Charter provigions are being
Invoked, it is likely to be as much & political disegreerazat sz an
sconomlc/technical one, 1 would reinforee your comment that &1y special
procedures should only come into play once whatever existing confiactual
arrangements for dispute resolution had been exhausted. In our expariencs,
there Is quite an incentive on both the pipeline operator and the custamer 1o
arive af & negotlated commetcial concluglon - whers the dispute is gennuinely
commerelal - vather than to (nvoke outside regulatory mutho:tisa. The
cumbersome nature of even the "fast track” resolution procedure « perhaps |
have a different concept of time - would seem o me 1o be an ncen'dva to use
it as & last rosort only but some more direct exhortation to use al' avuilable
procedures first might bs useful; '

- if the dispute is as much about politics as commercial terms then 1he fus! track

procedures would need to have enough political elout behind ther to make
them stick; T doubt i 1t would be enough 1o rely on the disintereuted wisdom
of techuioal experts to resolve the issues, You will by able to judge whether
such clout can best be provided by the Secretary General or 4 meedng of the
Charter Conference, although I agree strongly with your commert that the
Charter Conference would be lll-equipped to offer ay detafled guidance, A
possibility may be to offer e concillatory services of the Secre'ary Geaneral
In the first instance but o hold open the prospeet of a full mesting of (e
Charicr Conference before which the warring parties would have to explain
why they were not propared to go along with whatever the coneillutor had

proposed. This might belp to sort the political arguments from the comm:ercial
ones;



- once a procedure liko this is triggered - and assuming that the disputs is a
major one - the process will inevitably be looked upon ns seting precedence
for & pan-Europsan system of common priclng and terms for the tansit of gas
or electricity, The burden placed on any arbitrators would therelre be
considerable - the EC dlscussions have amply demonstrated the comploxity of
them trying to develop cven the most baslo principies that might vvenwally
lead to & common approach. A fast track procedure raay. well need to be
interim but i any final award were (v be viewed as a prececent it could be
many years before {hat point was reached;

“ I think it would be necessary to set a time limit for arbitration. Withouwt a firm
timetable our cxperience is that these dispuies can drag on for ever andi 4 day.

A slightly re-arranged fust track procedurs could lock somgthing tike:
- first, cxhaust all existing contractual or other remodie;;

. seound, for the Secretary General to appoint an expert concilintor whe ‘within
a couple of months would seek to identify commercial/technical esms which
he believed appropriate to both parties; '

- third, fuiling agreement for there to be & meeting of the Charter Conlrense for
the parties to explain why they could not reach agresment;

- Jastly, if agresment still cannot be reached, for the Conferenci iv {rigger

arbitration (I huve no idea as 10 the relative merits of Articles 23 and 24),
|
1 would not recommend the use of private consultants as conciliators or srbiters,
There is more than enough experience of the commercial and téchuical issue involved
within governments and wtility operators and representatives. from one o: more of
these would carry much greater respect and have more of an eye to ~he politicel
nuanoees,

1 am in Palace Street talking to Mike Atkinson tomorrow morning and in my atsence
1 have asked my Secretary to fax these comments over 10 you, [expest te finlsh with
Mike about lunchtime and if you are around I will cal] in to say "hello” und fo see If
a quick discussion would be helpful.

I L adbrosK

Greg MeGregor
Director of Competition and Tariffs
(Dictated by Mr MeGregor and signed in his absence)
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