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Department of
Trado and Indusery

1 Palace Street
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Enquiries
071-238 3000
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I attach a draft Chairman’s note and provisions giving
expression to the ideas raised by the Polish delegation at the

last meeting of Working Group II.

I should be very grateful for

your advice and comments by close of play Wednesday 17 February.

I am sending coples of
Young, Martin Bourke, Michael Johnson,
Bottomley for their advice and comments .,
on transit disputes iz rather

8ince di
scanty in Wwhitehall,

this letter and enclosurss also to Andrew

Stuart Gill and Henry

ract knowledge
I am also

approaching OFGAS and OFFER and Mr Dieter Helm in case they have

any bright idesas.
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ARTICLE 11: TRANSTT
(NOTE BY THE CHAIRMAN)

Duriyg the meeting of Working Group II on 5 February, Poland
outlined the genersl idea for a fast track procedura to be
applicable to transit disputes. They proposed that such a
procedure should involve primarily conciliation but, if
nacessary, arbitration with clear times limits, Poland was
supported by Belaruss, Russia and Hungery; no-one opposed.

I attach draft provigions which might give @ffectbsuch an idea,
I shall be sstablishing a sub«group to examine the attachment
during the meeting of Working Group II on 22-27 February. The
quastions which such a sub-group particularly needs toc coneider
are; ’

(i) should the proposed procedurs be applicable only to
disputes where the flows are not covered by
contracte with satisfactory procedures for
resolving disputes? My initial view is that it
would be difficult to distinguish hetween contracts
with a satisfactory dispute procedure and contracts
with no or unsatisfactory dispute procedures,
Indeed for some flows contractual terms may not
exist or be implicit rather than explicit. Tn fact
if the flow is covered by a contract with
satisfactory dispute proceduras, it is very
unlikely that a dispute requiring special
prgcedures for conciliation and resolution would
arise;

(ii) do we need a meeting of the Charter Conference?
The representatives of contractual parties at such
a meeting would probably need rather special
expertise if the meeting is to achieve ite
objective of reconciliation. It might be gimpler
and more satisfactory for the Secretary General {
himself to appoint a conciliator; y

(iii) for the procedures for arbitration, the draft
proposes use of those proposed in Article 24 TER.
It may be that those, or a selection from those,
provided in Article 23 is more appropriata;

(iv) the draft proposes that the awa n respect of
tariff terms and conditions, but¥in ragspect of
procedures, should be interim and not final. “Fhat
is because I believe that a fast track procedure
for arbitration would not have sufficient authority
to be accepted by Contracting Parties for a final
award on tariffs, terms and conditions:
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(v)

(vi)
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7 nave not proposed a time limit for the
arbitration procedures: it may be appropriate to do
803

it may be gensible to include a request in the
accompanying docunent to provide the gecretary
ceneral with a list of bodies which have expertise
relevant to the conciliation or arbitration stage.
T pelisve some private consgultants have experience
in advising on frangit terms and conditionsg;
regulatory authorities in some contracting Parties
algo have relevant expertise in establishing talr
torms for transit arrangemente.
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a solution or to g Procedurg
If such agreement has not

e of the start of the
extraordinary meeting, the Charteyr Cansrence, acting
by Simple majority, shall appoint g Conciliatoy

to



1737

(d)

(e)

(£)
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nediate between the disputants. Such a conciliator
shall have experience in matters subject to dispute
and shall not be a citizen of or resident in the
domains through which the transit occurs, from which
the energy materials and products being transpcrted
originate or to which such energy materials and

products are being gupplied:

the conciliator shall mediate between the parties and
geek thelir agreement to a resclution to the digputs or
to procedure for &0 resolving the dispute. If within
60 days of hisg appointment he has fallad to secure
such agreement, the parties to the dispute shall refer
the dispute to an ad hoc tribunal constituted in
accordance with sub-paragraphs (a), (b), (e), (&),

(e), (g), (h), (3) of Article 24 TER, paragraph 1:

the arbitrator appointed under sub-para (d) above
ehall recommend the procedures to be employed for the
final resolution of the dispute and decide the interim
tariffs and other termg and conditions to be observed

until such final resclution:

Ccontracting Parties undertake to observe or ensure
that the entities under their control obeerve guch
tariffs, terms and conditions for 12 months following
the arbitrator’s award or until final resolution of

the dispute, whichever lis earlier.




