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(A) The centrality of title

Disputes concerning title to land territory, including islands, and over the precise determination of

boundaries are regularly the subject of international proceedings. While the occupation of territory not

belonging to any state (terra nullius) is no longer a live issue, issues concerning such occupation in the

past may still arise. This chapter discusses the following, the ‘modes’ of acquisition, displacement of

title, territorial disputes, and territorial sovereignty and peremptory norms.

1. Introduction

Disputes concerning title to land territory, including islands, and over the precise determination of

boundaries  are regularly the subject of international proceedings.  Recourse to arbitration may be part of

an overall peace settlement.  But many territorial con�icts are dormant and it is only when a dispute �ares

up that it receives publicity. While the occupation of territory not belonging to any state (terra nullius) is no

longer a live issue, issues concerning such occupation in the past may still arise.  Legally relevant events

may have occurred centuries ago.  The pressures of national sentiment, the capacity to exploit areas once

thought barren or inaccessible, the strategic signi�cance of areas previously neglected, and the pressure of

population on resources suggest that territorial disputes will continue to be signi�cant.

1 2
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5

2. Determining Titlep. 204

If the basic unit of the international legal system is the state, the space which the state occupies in the world

is its territory, traditionally thought of as realty, with the state (a person) its proprietor.  Thus, there were

sales and bequests of state territory, leaseholds, and reversions, normally with little or no regard for the

wishes of the inhabitants. Indeed, international law developed a notion of entitlement to territory well

before the state itself developed as a normative concept. Thereafter title arose not simply by physical

occupation (i.e. actual administration, often referred to as e�ectivités) but through acquisition in accordance

with law—although until 1928, the law included the rule that coerced treaties were valid.  Yet there were

areas of uncertainty, with territory (often islands, islets, or rocks but sometimes whole provinces) contested

between states.  In such cases, it was largely a historical question which state had the better claim.

6

7

8

The basic principle of the modern law was stated by the Chamber in Frontier Dispute (Burkina Faso/Mali):

Where the act corresponds exactly to law, where e�ective administration is additional to the uti

possidetis iuris, the only role of e�ectivité is to con�rm the exercise of the right derived from a legal

title. Where the act does not correspond to the law, where the territory which is the subject of the
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(B) The intertemporal law

dispute is e�ectively administered by a State other than the one possessing the legal title,

preference should be given to the holder of the title. In the event that the e�ectivité does not co-

exist with any legal title, it must invariably be taken into consideration. Finally, there are cases

where the legal title is not capable of showing exactly the territorial expanse to which it relates.

The e�ectivité can then play an essential role in showing how the title is interpreted in practice.9

Thus, title prevails over possession, but if title is equivocal, possession under claim of right matters.10

Title to territory, like ownership of land, is normally ‘objective’, but there is no system of registration, no

international Torrens title.  Unquestioned title is a contingency arising from history, general

recognition, and the absence of any other claimant. Title may be relative in several quite di�erent contexts.

11p. 205

(1) The principle nemo dat quod non habet (no one can give what they do not hold) places a restrictive

e�ect on titles dependent on bilateral agreement.

(2) A judicial decision on title cannot foreclose the rights of third parties.

(3) Where physical holding is not conclusive of the question of right, recognition becomes important,

which may be forthcoming from some states and not others.

(4) The compromis on the basis of which a dispute is submitted to a court or tribunal may assume that

title is to go to one of the claimants. In Minquiers and Ecrehos, the Court interpreted the compromis as

excluding a �nding that the islets were res nullius or subject to a condominium.  In the absence of any

other claimant, the result seems to be a title valid against all, but the parties may not have come up

to any minimum requirements of e�ective control.

(5) In any event, in instances such as Island of Palmas and Minquiers and Ecrehos,  the Court assesses the

relative intensity of the competing acts of state authority to determine which party has the better

right.

(6) In appropriate circumstances, the Court will lean in favour of title in one claimant even though there

are grounds for a �nding that the territory was at the relevant time terra nullius. Thus, in Eastern

Greenland  Danish activity in the disputed area had hardly been intensive, but the Court refused to

consider the area terra nullius.

(7) In some cases, the sheer ambiguity of the facts may lead the Court to rely on matters which are less

than fundamental,  or to seek evidence of acquiescence by one party (scholarly writing uses the

classi�cation ‘inchoate’). A title, though resting on very preliminary acts, is su�cient as against

those without a better title.  In coming to a decision on the question of right, it may be necessary to

measure ‘titles’ against each other.
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p. 206

The rights of parties to a dispute may derive from a legally signi�cant act done, or treaty concluded, long

ago.  As Fitzmaurice says, it is ‘an established principle of international law that in such cases the situation

in question must be appraised, and the treaty interpreted, in the light of the rules of international law as

they existed at the time, and not as they exist today’.  In Island of Palmas, where Arbitrator Huber had to

consider whether Spanish sovereignty over the island subsisted at the critical date in 1898, he stated the

principle and continued: ‘The e�ect of discovery by Spain is … to be determined by the rules of international

law in force in the �rst half of the 16th century—or (to take the earliest date) in the �rst quarter of it …’

The rule has also been applied in the interpretation of treaties concerning territory.  It is justi�ed by

reference to the need for predictability and stability in the international system of title.
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(C) The critical date

(D)  Terra nullius

In Island of Palmas, Arbitrator Huber gave a new dimension to the rule:

As regards the question which of di�erent legal systems prevailing at successive periods is to be

applied in a particular case (the so-called intertemporal law), a distinction must be made between

the creation of rights and the existence of rights. The same principle which subjects the act creative

of a right to the law in force at the time the right arises, demands that the existence of the right, in

other words its continued manifestation, shall follow the conditions required by the evolution of

law.24

This extension of the doctrine has been criticized on the ground that to require title to be actively

maintained at every moment of time would threaten many titles and lead to instability.  This emphasizes

the need for care in applying the rule.  As shown in, for example, Pedra Branca, the intertemporal principle

does not operate in a vacuum: its impact will be reduced by the e�ect of recognition, acquiescence, and

the rule that abandonment is not to be presumed.

25

26

p. 207
27

In any dispute, a certain date will assume prominence in the process of evaluating the facts.  The choice of

such a date is within the province of the tribunal and will depend on the logic of the claim(s) as well as on

the practical necessity of con�ning the dossier to the more relevant facts and, in particular, to acts prior to

the existence of any dispute. In the latter context, the tribunal is simply excluding evidence consisting of

self-serving acts of parties after the dispute arose. But evidence of acts and statements occurring after the

critical date may be admissible if not self-serving, as in the case of admissions against interest. There are

several types of critical date, and it is di�cult and probably misleading to formulate general de�nitions: the

facts of the case are dominant (including the terms of a special agreement empowering the tribunal to hear

the case) and there may be no necessity for a tribunal to choose any date whatever.

28

In some cases, there will be several dates of signi�cance. Eastern Greenland arose from a Norwegian

proclamation of 10 July 1931 announcing occupation of the area. The Court held that ‘as the critical date is

July 10th, 1931 … it is su�cient [for Denmark] to establish a valid title in the period immediately preceding

the occupation’.  In Island of Palmas, the US claimed as successor to Spain under a treaty of 10 December

1898, and everything turned on the character of Spanish rights at that time. The Court did not speci�cally

choose a critical date in Minquiers and Ecrehos.  In Argentine-Chile Frontier, the tribunal ‘considered the

notion of the critical date to be of little value in the present litigation and … examined all the evidence

submitted to it, irrespective of the date of the acts to which such evidence relates’.

29

30

31

p. 208

Terra nullius  is land not under the sovereignty or authority of any state; occupatio was the mode by which

such territory could be acquired.  In the modern context, it has fallen into disuse. This is because there

remains on the surface of the earth no truly ‘vacant’ territory,  but also because the term gradually

assumed imperialist overtones when it was used to justify colonization of large areas of inhabited lands

through a theory of European supremacy.  That theory underlay the Congress of Berlin of 1885 but now

‘stands condemned’.  In Western Sahara, the Court had to decide whether the Western Sahara was terra

nullius at the time of Spanish colonization (in the 1890s). It held it was not, because the people of the

territory were socially and politically organized under chiefs with a capacity to represent them. In fact, the

territory was acquired by treaty, not occupation.

32
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(A) Basic principles

(B) Original and historic title

3. The ʻModesʼ of Acquisition

Standard textbooks classify the modes of acquisition in a stereotypical way re�ecting those of Roman law.

Accordingly, there are �ve modes of acquisition—occupation, accretion, cession, conquest, and

prescription. But the concept of modes of acquisition is unsound in principle: such labels only make the task

of analysis more di�cult.  The inadequacies of the orthodox approach will be more apparent when the

relevant questions have been examined, but a few things may be usefully said here.

38

39

First, it is common to classify the �ve orthodox modes of acquisition as either ‘original’ or ‘derivative’.

Occupation and accretion are usually described as ‘original’, cession as ‘derivative’, while there are

di�erences of opinion in regard to conquest and prescription, and again the classi�cation has no practical

value.  In one sense, all titles are original, since much depends on the acts of the grantee in the case of

cession. The dual classi�cation oversimpli�es the situation, and the modes described as ‘derivative’ are so

in rather di�erent ways. Moreover, the usual analyses do not explain how title is acquired when a new state

comes into existence.  Events leading to independence of the new state are mostly within the domestic

jurisdiction of another state, yet they may be legally relevant to territorial disputes involving the new state.

In this type of case, there is no ‘root of title’ as such: title is a by-product of the events leading to the

creation of a state as a new source of territorial sovereignty.

40p. 209

41

42

Secondly, in determining title, a tribunal will concern itself with proof of the exercise of sovereignty via

conduct à titre de souverain before the critical date or dates, and will not apply the orthodox analysis to

describe its process of decision.  The issue of territorial sovereignty is often complex and involves the

application of various legal principles to the facts, including (as concerns the modern period) principles

deriving from the prohibition on the acquisition of territory by force and the invalidity of coerced treaties.

The result often cannot be ascribed to any single ‘mode of acquisition’. Orthodox analysis does not allow for

the interaction of acquiescence and recognition with the other rules. Furthermore, a category like ‘cession’

or ‘prescription’ may bring quite distinct situations into unhappy fellowship. Lastly, the importance of

showing a better right in contentious cases, that is, of relative title, is obscured if too much credit is given to

the �ve ‘modes’. Thus, the following headings represent categories of convenience.

43

It may happen that a current dispute involves not only reliance on the exercise of state authority but the

invocation of an ancient, original, or historic title. The concept informs the principle of ‘immemorial

possession’ and reliance on evidence of general repute or opinion as to matters of historical fact.

Particularly in Asia, traditional boundaries play a signi�cant role.  International tribunals have recognized

the concept of ancient or original title, but require appropriate evidence in support.  Such evidence would

constitute the assertion by a state of a right that it does not hold by any other title, acquiescence by other

states, and ‘the passage of su�cient time to establish beyond doubt the existence of both the right and a

general acquiescence’.  In disputes over historic title to maritime territory, however, the tribunal in the

South China Sea Arbitration asserted that the entry into force of the UN Convention on the Law of the Sea

had the e�ect of extinguishing—at least between member states—‘any historic rights that a State may once

have had in the areas that now form part of the exclusive economic zone and continental shelf of another

state’.

44
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p. 210

47
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(C) E�ective occupation

(i) Discovery

The concept of e�ective occupation in international law represents the type of legal relation which in

private law would be described as possession.  In Eastern Greenland, the Permanent Court said ‘a claim to

sovereignty based not upon some particular act or title such as a treaty of cession but merely upon

continued display of authority, involves two elements each of which must be shown to exist: the intention

and will to act as sovereign, and some actual exercise or display of such authority’.  This statement has not

lost its force, and was (in part) reiterated in Eritrea v Yemen: ‘[t]he modern international law of the

acquisition (or attribution) of territory generally requires that there be: an intentional display of power and

authority over the territory, by the exercise of jurisdiction or State functions, on a continuous and peaceful

basis.’

48

49

50

In the absence of a formal basis of title in a treaty or judgment,  and in a system without registration of

title, possession plays a signi�cant role. What is important is state activity and especially acts of

administration: use by local peoples generally lacks this element and is only tangentially relevant.

‘Occupation’ here derives from occupatio in Roman law and does not necessarily signify occupation in the

sense of actual settlement and a physical holding.

51

52

As in private law, the concept of e�ective occupation is complex, as di�culties arise in applying it to the

facts. Precisely what acts will be su�cient to found sovereignty are a matter of fact and degree,  and may

depend on the character of the territory: for example, the bar with respect to remote and sparsely settled

areas will be set lower than in the context of more heavily populated territory.

53

E�ective and long-established occupation is key to a claim of acquisitive prescription, although courts and

tribunals have rarely applied that doctrine as such.  In practice, it may not be easy to distinguish e�ective

occupation and prescription, and neither Island of Palmas nor Eastern Greenland employs the categories.

Arguably, the former can be classi�ed as a case of prescription, the latter as resting on occupation, but in

both cases the issue was simply which of two competing sovereignties had the better right. Prescription

classically involves usurpation, yet these cases involved, for all practical purposes, contemporaneous

competing acts of state sovereignty. In Minquiers and Ecrehos, the Court stated the issue as one of

possession,  which in the context was equated with sovereignty.  Its task was ‘to appraise the relative

strength of the opposing claims to sovereignty over the Ecrehos’.

54

p. 211

55 56

57

This category, much employed, is unsatisfactory for the purpose of legal analysis.  It links the concept of

‘discovery’ to that of terra nullius, and is discredited for the same reasons. It was long thought that in the

�fteenth and sixteenth centuries discovery conferred a complete title,  but an e�ective act of appropriation

was still necessary.  The modern view, certainly, is that discovery gave at best an inchoate title, an option,

as against other states, to proceed to e�ective occupation within a reasonable time.  In Island of Palmas, the

US argued that, as successor to Spain, its title derived from Spanish discovery in the sixteenth century.

Arbitrator Huber responded that, even if discovery without more gave title at that time, the continued

existence of the right had to be determined according to the law prevailing in 1898, the critical date: ‘an

inchoate title of discovery must be completed within a reasonable period by the e�ective occupation of the

region claimed to be discovered’.  British  and Norwegian  practice supports this view. The current US

view is that mere discovery gives no title, inchoate or otherwise.  The notion of discovery only makes sense

if it is placed �rmly in the context of e�ective occupation, so the notion of inchoate title is misleading. Title

exists or it does not: it is never ‘inchoate’, though it may be weak if it rests on slight evidence of state

activity.

58
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(ii) Symbolic annexation

(iii) E�ective and continuous display of state authority

p. 212

Symbolic annexation  may be de�ned as a declaration or other act of sovereignty or an act of private

persons, duly authorized or subsequently rati�ed by a state, intended to provide unequivocal evidence of the

acquisition of sovereignty over a parcel of territory or an island. The subject must be seen as a part of the

general question of e�ective occupation. There is no magic in the declaration of sovereignty by a

government, whether or not this is preceded, accompanied, or followed by a formal ceremony in the

vicinity. In the case of uninhabited, inhospitable, and remote regions little is required in terms of state

activity and a �rst, decisive act of sovereignty may su�ce to create a valid title, but in principle the state

activity must satisfy the normal requirements of ‘e�ective occupation’. ‘Symbolic annexation’ does not give

title except in special circumstances (as in Clipperton Island). However, it is a part of the evidence of state

activity: ‘a prior State act of formal annexation cannot after a long interval prevail against an actual and

continuous display of sovereignty by another State’.  But if the initial act was e�ective to vest title then a

latecomer can only succeed, if at all, on the basis of prescription or acquiescence. To require too much in

respect of the maintenance of rights may encourage threats to the peace. In the case of remote islands, it is

unhelpful to require a determinate minimum of ‘e�ectiveness’, once title is actually established.

66

67

68

In Clipperton Island, a French lieutenant, duly authorized, proclaimed French sovereignty in 1858: this was

noti�ed to the government of Hawaii by the French consulate. In 1897, after inactivity in the intervening

years, a French vessel called at the island and found three Americans collecting guano for a US company.

The US denied any intention of claiming sovereignty. In the same year, the island received its �rst visit from

a Mexican gunboat and a diplomatic controversy began. The Mexican case rested on Spanish discovery, but

the arbitrator held that even if a historic right existed, it was not supported by any manifestation of Mexican

sovereignty.  The annexation, though symbolic in form, had legal e�ect.69

As was noted in Island of Palmas, ‘the actual continuous and peaceful display of state functions is in the case

of dispute the sound and natural criterion of territorial sovereignty’.  This is in contrast to older works,

stressing a nineteenth-century view of occupation in terms of settlement and close physical possession.

Rather, the question has become one of administrative action, under which those acts which are re�ective of

the intention to govern, and not merely to possess in some nominal fashion, are constitutive of title.

70

71

72

Thus, in Island of Palmas the Dutch claim to the contested territory was preferred on the basis of evidence

‘which tends to show that there were unchallenged acts of peaceful display of Netherlands sovereignty from

1700 to 1906 and which … may be regarded as su�ciently proving the existence of Netherlands

sovereignty’.  In Eastern Greenland, the Danish claim, based not on any physical presence in the contested

territory but on (1) the long-term presence of colonies in other parts of Greenland and (2) the wording of

legislation and treaties rendering them applicable to Eastern Greenland, was held to be superior to the

Norwegian claim, based on the wintering of various expeditions in the territory and the construction of a

wireless station there. The Permanent Court held that Denmark, at least in the ten years prior to Norwegian

involvement, had ‘displayed and exercised sovereign rights to an extent su�cient to constitute valid title to

sovereignty’.

p. 213

73

74

The emphasis on the display of state activity, and the interpretation of the facts in the light of a legal policy

which favours stability and allows for the special characteristics of uninhabited and remote territories,

suggest a change in the law. The modern law concentrates on title, on evidence of sovereignty, and the

notion of occupation has been re�ned accordingly. Thus, in Minquiers and Ecrehos, in relation to the Ecrehos

group the Court was concerned with acts involving the exercise of jurisdiction, local administration, such as

the holding of inquests,  and a British Treasury Warrant of 1875 constituting Jersey a Port of the Channel

Islands.  In Territorial and Maritime Dispute (Nicaragua v Colombia), the Court described relevant acts as ‘in

75

76
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(iv) The intention to act as sovereign

(D) Cession

(i) Agreements concluded with indigenous rulers

particular, but not limited to, legislative acts or acts of administrative control, acts relating to the

application and enforcement of criminal or civil law, acts regulating immigration, acts regulating �shing

and other economic activities, naval patrols as well as search and rescue operations’.  Acts by private

persons purporting to appropriate territory may be rati�ed by the state and may then constitute evidence of

its e�ective occupation.  Otherwise they will have no legal e�ect.

77

78 79

The requirement of an intention to act as sovereign, otherwise referred to as animus occupandi  or animus

possidendi,  is generally stressed. However, the notion may create more problems than it solves: the

subjective criterion is unrealistic in seeking a coherent intention from activity involving numerous

individuals often over a considerable period of time.  Furthermore, the criterion begs the question in

many cases where there are competing acts of sovereignty.

80

81

p. 214 82

83

In certain contexts, however, the animus occupandi has a function. First, the activity must be à titre de

souverain in the sense that the agency must be that of the state and not of unauthorized persons. Secondly, it

has a negative role: if the activity is carried out with the consent of another state recognized as the

sovereign, then no amount of activity is capable of maturing into sovereignty. Thirdly, the state activity

taken as a whole may be explicable only on the basis that sovereignty is assumed.  Thus, in Minquiers and

Ecrehos the fact that both parties had conducted o�cial hydrographic surveys of the area was not

necessarily referable to an assertion of sovereignty by either. But certain forms of activity, whilst not

necessarily connected with territorial sovereignty, have probative value, for example the exercise of

criminal jurisdiction.

84

A right to territory may be conferred by treaty, provided the transferee takes in accordance with the treaty.

An actual transfer is not required.  The date on which title changes will normally be the date on which the

treaty comes into force:  an unrati�ed treaty does not confer sovereignty.

85

86

87 88

Apart from cession  and transfer in accordance with a treaty, title may exist on the basis of a treaty alone,

the treaty marking a reciprocal recognition of sovereignty in solemn form.  In the case of a disputed

frontier, the boundary treaty which settles the dispute will create title, previously unsettled, whereas a

treaty of cession merely transfers an extant, de�nitive, title.  In the case where a territorial regime is

established by a treaty, this settlement achieves a permanence which the treaty itself does not necessarily

enjoy: the continued existence of the regime is not dependent on the treaty under which the regime was

agreed continuing in force.

89

90

p. 215 91

92

Treaties between indigenous peoples and the state were a feature of the period of colonization but are of

limited relevance, externally, following the partition of the world into independent states.  The early

position was de�ned primarily in the era of West European colonial expansion, notably in the so-called

‘Scramble for Africa’,  under which a large number of treaties were concluded with various African

polities.  Such arrangements with indigenous rulers were not normally considered as cessions, but gave a

form of derivative title distinguishing the act of acquisition from that of mere occupation. As characterized

in Island of Palmas:

93

94

95

In substance, it is not an agreement between equals; it is rather a form of internal organisation of a

colonial territory, on the basis of autonomy of the natives … And thus suzerainty over the native
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(ii) Renunciation or relinquishment

(E) Adjudication

States becomes the basis of territorial sovereignty as towards other members of the community of

nations.96

Subsequent decisions of the International Court have quali�ed Huber’s dictum to a degree. In Western

Sahara, the Court stated that in the period beginning in 1884, ‘agreements with local rulers, whether or not

considered as an actual “cession” of the territory, were regarded as derivative roots of title, and not original

titles obtained by occupation of terra nullius’.97

In Cameroon v Nigeria, the Court was called upon to determine the legal e�ect of an 1884 treaty between the

UK and the ‘Kings and Chiefs of Old Calabar’, an area in the Niger Delta, and its consequent e�ect on the

UK’s capacity to deal later with the territory.  Nigeria argued that the 1884 treaty had created an

international protectorate which did not result in the transfer of title to the UK; rather, title remained vested

in Old Calabar as a sovereign entity. The Court disagreed, noting that: (1) at the time, the UK did not regard

Old Calabar as a state, a position consistent with its activity in the rest of the region; (2) the region did not

possess a central or federal authority su�cient to create a protectorate; (3) British activity in the region

was re�ective of an intention to administer, rather than merely protect; and (4) Nigeria was unable to

identify with any degree of precision the source and character of Old Calabar’s international personality,

either in 1884 or thereafter.  The Court concluded that ‘under the law at the time, Great Britain was in a

position in 1913 to determine its boundaries with Germany in respect of Nigeria, including in the southern

section’.

98

p. 216

99

100

States can renounce title over territory in circumstances in which the subject matter does not thereby

become terra nullius, thereby distinguishing renunciation from abandonment. Furthermore, there is no

reciprocity and no commitment to transfer, as in the case of a treaty of cession. Renunciation may be

recognition that another state has title  or an agreement to confer a power of disposition to be exercised by

another state or a group of states.

101

102

A series of unilateral acts may constitute evidence of an implicit relinquishment of rights.  Renunciation is

to be distinguished from reversion, that is, recognition by an aggressor that territory seized is rightfully

under the sovereignty of the victim. Here, there is no title to renounce.

103

104

While the subject is generally neglected, some jurists accept adjudication by a judicial organ as a mode of

acquisition.  The question then, as with a treaty of cession, is whether the award is self-executing, or

merely gives an executory right.  At least in certain cases, the award is dispositive as between the parties:

(1) when the character of the territory is such that no physical act is necessary to its e�ective appropriation

(this is true of maritime delimitations); (2) where the two disputants are both exercising acts of

administration in respect of the territory concerned and the award merely declares which of the two

‘possessors’ is a lawful holder; (3) where the loser is to continue in possession with delegated powers of

administration and jurisdiction; (4) when the successful claimant is already in possession; and (5) (perhaps)

where the award relates only to the detailed �xing of a frontier line.

105

106

p. 217
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(A) The concept of ʻprescriptionʼ

(i) The place of prescription in the law

(ii) The role of private law analogies

(B) The requirements of prescription

(i) Conduct on the part of the usurping party

4. Displacement of Title

Prescription refers to the removal of defects in a putative title arising from usurpation of another’s

sovereignty by the acquiescence of the former sovereign.  The standard apology for the principle rests on

considerations of good faith and the need to preserve international order and stability. It is not a mode of

acquisition: the real source of title is recognition of or acquiescence in the consequences of unchallenged

possession and control.

107

Prescription is distinct from the outright abandonment or relinquishment of territory. Abandonment refers

to a situation where a state is held to have surrendered its title, converting the territory to res nullius, before

another state establishes its own title by way of lawful allocation or e�ective occupation. In the case of

abandonment, there is no usurpation of sovereignty since there are no contemporaneous competing claims.

Relinquishment is the giving up of a claim to territory in face of what is thereby acknowledged to be a better

claim, or at least a subsisting one.108

The di�erence between prescription and e�ective occupation is not easy to establish. In Island of Palmas, for

example, there was competing state activity: the tribunal had to apply the criterion of e�ective control

associated with ‘e�ective occupation’.  In that context, to speak of prescription is unhelpful.109 110

In addressing problems of prescription, writers have drawn on analogies from the private law of both civil

and common law traditions.  From the civilian tradition has been drawn the concept of abandonment or

derelictio, under which the title-holder makes a conscious decision to relinquish its rights with respect to

the contested territory, which may result in its becoming res nullius prior to the assertion of the other state’s

claim. From the common law comes the doctrine of estoppel, under which a representation made by one

state that is relied on by another to its detriment may preclude the former state from acting in a contrary

fashion. Another source of analogy has been the civil law doctrine of acquisitive prescription and the

common law ‘equivalent’ of adverse possession.

111

p. 218

Apart from the imperfect character of these ‘sources’, there is the distinct issue of the e�ect of the

presumption of legality. Although some have argued that acquisitive prescription is a general principle of

law,  what is the content of the general principle? Instead of providing guidance, analogies to acquisitive

prescription, adverse possession, or similar concepts tend to spark confusion and lead to inconsistent

terminology.

112

To establish a case for the usurpation of title, certain prerequisites need to be clearly established.113

(1) Possession must be exercised à titre de souverain,  through a display of state authority and the

absence of recognition of sovereignty of another state. Without adverse possession there can be no

prescription.

114
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(ii) The importance of acquiescence

(2) The possession must be public, peaceful, and uninterrupted.  By contrast, in a situation of

competing state activity, as in Island of Palmas, publicity will not play an important role because

acquiescence may not be relevant except in minor respects.

(3) Finally, possession must be persistent and not merely ephemeral.  In the case of recent possession,

it is di�cult to adduce evidence of tacit acquiescence. Suggestions of �xed periods  are due to a

yearning after municipal models. The better view is that the length of time required is a matter of

fact depending on the particular case.

115

116

117

Where the necessary e�ectivités on the part of the usurping party have been established, the competing

conduct of the title-holder must be assessed to determine whether title has been relinquished.

p. 219

In Island of Palmas, Arbitrator Huber observed that the continuous and peaceful display of e�ectivités by a

state ‘may prevail even over a prior, de�nitive title put forward by another State’.  In the face of competing

activity and claims by another, a state may by conduct or admission acquiesce in the extension of its

competitor’s sovereignty.

118

119

At its simplest, this may take the form of an express declaration by one state that it considers another to

hold title to the territory, combined with evidence of conduct à titre de souverain by that other. This was a

key feature in Eastern Greenland: Norway had, through a declaration by its Foreign Minister, Nils Ihlen,

accepted Danish title to the disputed territory.  In Pulau Batu Puteh, the Court gave decisive weight to a

response given in 1953 by the Acting Secretary of State of Johor that ‘the Johor government [did] not claim

ownership of Pedra Branca’.

120

121

Even without an express declaration of relinquishment, the absence of state activity, combined with an

absence of protest that might otherwise be expected in response to the e�ectivités of the opposing party,

may be decisive.  In the jurisprudence of the International Court, this has become known as acquiescence,

a concept which is equivalent to tacit recognition manifested by unilateral conduct which the other party

may properly interpret as consent. Although the term originally emerged in the context of maritime

delimitation,  it has been adopted by the Court in the context of territorial disputes as well.  But because

of the need to maintain stability and to avoid ‘squatting’, abandonment is not to be presumed.  As the

Chamber said in Burkina Faso/Mali, where there is a con�ict between title and e�ectivités, preference will be

given to the former.  Accordingly, little evidence of e�ectivités will be required to prove maintenance of

title, particularly in regard to remote and uninhabited areas. In Eastern Greenland, Norway argued that

Greenland became terra nullius after the disappearance of the early settlements. The Court, rejecting the

argument, observed:

122

123 124

125

126

127p. 220

It is impossible to read the records of the decisions in cases as to territorial sovereignty without

observing that in many cases the tribunal has been satis�ed with very little in the way of the actual

exercise of sovereign rights, provided that the other State could not make out a superior claim.

This is particularly true in the case of claims to sovereignty over areas in thinly populated or

unsettled countries.128

Similarly, in Cameroon v Nigeria the Court found that Cameroon had not abandoned its title to the Bakassi

region, despite having engaged in only occasional acts of administration in the area due to a lack of

resources.129

Thus, it would seem that nothing short of the total (or near-total) absence of conduct à titre de souverain in

an area by the title-holder will be su�cient to signal movement away from the status quo. An illustration is
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(iii) Estoppel

Pulau Batu Puteh where the Court held that ‘any passing of sovereignty over territory on the basis of the

conduct of the Parties … must be manifested clearly and without any doubt by that conduct and the relevant

facts … especially so if what may be involved, in the case of one of the parties, is in e�ect the abandonment

of sovereignty over part of its territory’.  This was only established with reference to Pulau Batu Puteh

(Pedra Branca) itself and then only because of the declaration of the Acting State Secretary.

130

Recognition, acquiescence, admissions constituting a part of the evidence of sovereignty,  and estoppel

form an interrelated subject matter; everything depends on the precise alchemy of the opposing parties’

e�ectivités, combined with the presence of some form of representation by a party that it does not consider

itself as sovereign.  In Temple, the Court held that by its conduct Thailand had recognized the frontier line

contended for by Cambodia in the area of the temple, as marked on the map drawn up by French members of

a Mixed Delimitation Commission. In particular, the Court placed reliance on a visit of a ‘quasi-o�cial

character’ by a member of the Siamese royal family to the disputed territory where he was ‘o�cially

received’ by the local French plenipotentiary ‘with the French �ag �ying’.  The Court remarked:

131

132

133

Looking at the incident as a whole, it appears to have amounted to a tacit recognition by Siam of

the sovereignty of Cambodia (under French Protectorate) over Preah Vihear, through a failure to

react in any way, on an occasion that called for a reaction in order to a�rm or preserve title in the

face of an obvious rival claim. What seems clear is that either Siam did not in fact believe that

she had any title—and this would be wholly consistent with her attitude all along … —or else she

decided not to assert it, which again means she accepted the French claim, or accepted the frontier

of Preah Vihear as it was drawn on the map.

p. 221

134

The Court disregarded the fact that the Thai prince held no o�ce at the time and was engaged on a private

visit.

In many situations, acquiescence and express admissions are but part of the evidence of sovereignty.

Estoppel di�ers in that, if the conditions for an estoppel are satis�ed, it su�ces to settle the issue. Resting

on good faith and the principle of consistency in state relations, estoppel may involve holding a government

to a declaration which in fact does not correspond to its real intention, if the declaration is unequivocal and

the state to which it is made has relied on it to its detriment. Such a principle must be used with caution,

particularly in dealing with territorial issues.  Thus, the Court held that the declaration of the Acting State

Secretary that Johor did not possess sovereignty over Pedra Branca did not give rise to an estoppel:

135

[A] party relying on an estoppel must show, among other things, that it has taken distinct acts in

reliance on the other party’s statement … The Court observes that Singapore did not point to any

such acts. To the contrary, it acknowledges in its Reply that, after receiving the letter, it had no

reason to change its behaviour; the actions after 1953 to which it refers were a continuation and

development of the actions it had taken over the previous century.136

By contrast, in cases such as Temple, where much of the evidence is equivocal, acquiescence over a long

period may be treated as decisive: here it is not itself a root of title but an aid in the interpretation of the

facts and legal instruments.  To be decisive, acquiescence must rest on very cogent evidence. Express

recognition in a treaty of the existence of title in the other party (as opposed to recognition by third states)

is of course conclusive.

137

138
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(C) ʻNegative prescriptionʼ

(D) Historical consolidation of title: an epitaph

Some writers seem to suggest that prescriptive title arises even without acquiescence, simply by lapse of

time and possession not disturbed by measures of forcible self-help. A similar result is reached by

formulations which presume acquiescence under certain conditions. Such views are not supported by the

jurisprudence, which sets an exacting evidentiary standard for the displacement of con�rmed title, a

standard which requires at least some evidence (tacit or express) of acquiescence. They commonly antedate

the period when forcible self-help and conquest were prohibited. Prescription can no longer create rights

out of situations brought about by illegal acts.  Finally, in Island of Palmas, Minquiers and Ecrehos, and

other like cases, the possession upheld by the tribunal was adverse only in a special sense; there is no

deliberate usurpation with a sequel of adverse holding, but a more or less contemporaneous competition.

p. 222

139

Historical consolidation as a concept refers to an acquisition of title on the basis of its use without challenge

over a signi�cant period of time.  In Anglo-Norwegian Fisheries, the Court, having established that Norway

had delimited the territorial sea by a system of straight baselines since 1869, had to decide whether, as

against other states, it had title to waters so delimited. The Court said:

140

[I]t is indeed this system itself [of straight baselines] which would reap the bene�t of general

toleration, the basis of an historical consolidation which would make it enforceable as against all

States … The general toleration of foreign States with regard to the Norwegian practice is an

unchallenged fact. The notoriety of the facts, the general toleration of the international

community, Great Britain’s position in the North Sea, her own interest in the question, and her

prolonged abstention would in any case warrant Norway’s enforcement of her system against the

United Kingdom.141

There, the attitude of other states was taken as evidence of lawfulness of the system, but there were certain

special features. The extension of sovereignty claimed was over a res communis and therefore the toleration

of other states was of signi�cance. Moreover, the Court appeared to regard British silence as an independent

basis of legality as against the UK. In Territorial and Maritime Dispute (Nicaragua v Colombia), the attitude of

other states was taken into consideration over territory not considered res communis.142

De Visscher took the decision as an example of the ‘fundamental interest of the stability of territorial

situations from the point of view of order and peace’, which ‘explains the place that consolidation by

historic titles holds in international law’.  Thus, ‘consolidation’ di�ers from prescription and occupation

in de Visscher’s doctrine. It is, moreover, certain that the elements which he calls ‘consolidation’ are

in�uential; the essence of the matter is peaceful holding and acquiescence or toleration by other states.

But the concept of historical consolidation is not much more than a compendium of pre-existing modes of

acquisition. Certainly, as late as 1998 a distinguished arbitral tribunal referred to the concept of

consolidation of title with approval.  Nonetheless, the accepted view is that consolidation does not exist as

a concept independent of the established rules governing e�ective occupation and prescription. In Cameroon

v Nigeria, the Court stated that ‘the theory of historical consolidation is highly controversial and cannot

replace the established modes of acquisition of title under international law’.

143

144

p. 223
145

146
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(A) The principle of contiguity

(B) The uti possidetis principle

5. Extent of Sovereignty: Territorial Disputes

Certain logical and equitable principles which are not themselves roots of title are important in determining

the actual extent of sovereignty derived from some source of title such as a treaty of cession or e�ective

occupation.147

Considerations of contiguity and geographical unity come to the fore when the disputed territory was at

relevant times uninhabited, barren, or uncharted. In relation to islands in particular, contiguity is a relevant

concept. Thus, in Land, Maritime and Frontier Dispute, the Chamber held that the island of Meanguerita was a

dependency of the larger island of Meanguera, due to its small size, its proximity, and the fact that the

claimants to the dispute treated the two as a single unit.  But this is a presumption only: in Pulau Batu

Puteh, one of three disputed features was held to belong to Singapore, a second (and by inference a third) to

Malaysia.

148

149

Such considerations are a part of judicial reasoning, but also have signi�cance in other respects. State

activity as evidence of sovereignty need not press uniformly on every part of territory. Associated with this

is the presumption of peripheral possession based on state activity, for example on the coast of a barren

territory.  In Eastern Greenland,  the Court gave e�ect to the idea of geographical unity, concluding that

localized Danish activity gave title over the whole of Greenland. Writing of the decision, Lauterpacht

remarked on ‘those principles of �nality, stability and e�ectiveness of international relations which have

characterized the work of the Court’.  Contiguity may be an earnest of e�ectiveness, but in itself it is little

more than a technique in the application of the normal principles of e�ective occupation.

150 151

152

p. 224

The concept of uti possidetis provides that states emerging from the dissolution of a larger entity inherit as

their borders those administrative boundaries which were in place at the time of independence.  In Burkina

Faso/Mali, the Chamber in applying the principle to Africa said as follows:

153

The essence of the principle lies in its primary aim of securing respect for territorial boundaries at

the moment when independence is achieved. Such territorial boundaries might be no more than

delimitations between di�erent administrative divisions or colonies all subject to the same

sovereign. In that case, the application of the principle of uti possidetis resulted in administrative

boundaries being transformed into international frontiers in the full sense of the term.154

Though it has its origins in Roman law,  the modern application of the doctrine began in Latin America in

the nineteenth century, where the administrative divisions imposed by Spain were adopted as the borders of

the new states that emerged in the region.  The principle involves implied agreement to base territorial

settlement on a rule of presumed possession by the previous Spanish administrative unit in 1821, in Central

America, or in 1810, in South America. Its use has persisted and in a slightly di�erent form it has been

adopted by governments and tribunals concerned with boundaries in Asia  and Africa.  The principle was

applied in relation to the appearance of new states on the territory of the former Yugoslavia,  and to the

boundaries between those states.  It is also applicable in maritime delimitation.

155

156

157 158

159

160 161

The operation of uti possidetis does not always give satisfactory solutions. Ratner identi�es two central

complaints: (1) its inherent simplicity gives rise to the temptation on the part of ethnic separatists to further

divide territory along existing boundaries; (2) application of the principle to modern state collapses may
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(C) Accretion

(D) Hydraulic boundaries

(i) Boundary rivers

lead to signi�cant populations both unsatis�ed with their status in the new state and uncertain of their 

political participation there.  The administrative boundaries are frequently ill-de�ned or di�cult to

prove.  Furthermore, the colonial boundaries on which the future of contested regions now rely were often

not drawn in the �rst place with any degree of ethnic sensitivity, leading to the inclusion of opposed groups

within the same new state.  Finally, the doctrine may impede the recognition of new states due to the

unwillingness of states to acknowledge a desire for independence contrary to uti possedetis.

p. 225
162

163

164

165

The principle is not peremptory and states are free to adopt other principles as the basis of a settlement,

but the general principle that pre-independence boundaries of former administrative divisions subject to

the same sovereign remain in existence is in accordance with good policy. Three arguments are generally

posited as justifying this conclusion:  (1) the doctrine renders the division of a state susceptible to only one

outcome, preventing armed con�ict over territory; (2) a division based on administrative boundaries is as

valid as any other approach in principle, and far simpler in execution; and (3) uti possidetis has achieved the

status of a general principle or default rule of international law.

166

167

168

Accretion concerns the process of increase of territory through new geological formations.  Simply put,

deposits on a sea coast may result in an extension of sovereignty. A more dramatic example is provided with

the emergence of an island within the territorial sea of Iwo Jima due to volcanic activity in 1986; this was

subject to immediate recognition by the UK government as part of the territory of Japan.  In such a case,

‘[n]o formal acts of appropriation are required’.

169

170

171

The principle of delimitation apparently established in the law is that of the thalweg, presumed to mean the

middle of the main navigable channel.  However, the term may have another meaning in particular

instruments and treaties, viz, the line of deepest soundings. The two de�nitions will often coincide. But

conditions prevailing, even within the same river system, are very variable and scholarly opinion is

unhelpful in practice. Technical expertise is called for, particularly in relation to the determination of the

main channel among several arms of a river.

172

p. 226

173

Unlike purely terrestrial borders, boundary rivers may change their course. This is not a true case of

accretion. Thus, in relation to the southern boundary of New Mexico, the solution of disputes between the

US and Mexico depended on principles of acquiescence and the interpretation of agreements as to the

outcome of natural changes.  In this type of case, even in the absence of applicable agreements, sudden,

forcible, and signi�cant changes in river courses (avulsion) will not be considered to have changed the

frontier line.  In other words, the boundary will be �xed along the route of the former river bed, following

not the river but the land underneath. Accretion, the gradual and imperceptible addition of sediments, can

give rise to an extension of the sovereignty of the co-riparian state to areas already under e�ective

occupation  on the basis of principles of contiguity and certainty. The gradual nature of the process leads

to a presumption of occupation by the riparian state and of acquiescence by other states; thus, the boundary

will be held to move with the river.

174

175

176

177

In Eritrea–Ethiopia Boundary Commission, the tribunal issued certain directions for the demarcation stage of

its work, including the following:
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(ii) Boundary lakes

(E) The polar regions: the sector principle

[T]he identi�cation of a river as a boundary should normally su�ce without actual demarcation

therein, save as regards the identi�cation of con�uences, turning points that may give rise to

doubts, and headwaters or sources.178

Moreover, ‘the turning point of the boundary is at the point of the meeting of the main channel of each river

or stream’ and that, topography permitting, ‘the turning point shall be identi�ed by three pillars, one on

each bank of the river that meets the other and the third on the bank of the latter opposite the con�uence,

with the distances of each pillar from the point of meeting being marked thereon’.  Regard should be paid

to equitable considerations—the customary rights of the local people to have access to the river—at the

demarcation stage of the decision regarding a line within rivers.

179

180

p. 227

As to boundary lakes, the principle of the median line applies, but as usual, express agreement or

acquiescence may produce other modes of division. Indeed, in the case of both Lake Albert (separating

Uganda and the Democratic Republic of the Congo) and Lake Geneva (between France and Switzerland), the

‘formal middle line’ was agreed upon as the frontier.  Uganda, Tanzania, and Kenya are divided by the

‘astronomical line’ on Lake Victoria in terms of the Anglo-German Agreement of 1890.  The matter of the

border between Austria, Switzerland, and Germany on Lake Constance remains unresolved for lack of

agreement.  Border lakes can also be regulated through condominium status,  but the presumption is

against.

181

182

183 184

Particularly in the case of the Arctic, the question of rights over frozen sea or ‘ice territory’ arises,  but

otherwise normal principles apply to territory situated in polar regions.  In claiming ice deserts and

remote groups of islands, governments seek to establish the limits of territorial sovereignty by means of

straight lines, and similar systems of delimitation may be found in other regions, for example in North

America. In the polar regions, use has been made of lines of longitude converging at the Poles to produce a

sector of sovereignty. While the ‘sector principle’ does not give title, it may represent a reasonable

application of the principles of e�ective occupation as applied in Eastern Greenland.  It remains a rough

method of delimitation, and has not become a separate rule of law.

185

186

187

188

Confusion of claims has arisen primarily from the indecisive nature of state activity in the polar regions.

However, three reservations may be made: the ‘sector principle’ has the defects of any doctrine based upon

contiguity; its application is absurd insofar as there is claim to a narrow sliver of sovereignty stretching to

the Pole; and, lastly, it cannot apply so as to include areas of the high seas.

In the Arctic, Denmark, Finland, Norway, and the US have refrained from sector claims linked to territories

peripheral to the polar seas. On the other hand, Canada  and the Russian Federation  have made use of

the sector principle. Probably, recognition by treaty or otherwise creates title in the Arctic rather than the

sector principle as such.

p. 228
189 190

191

Sector claims in Antarctica have been made by the UK, New Zealand, Australia, France, Norway, Argentina,

and Chile. But, �rst, some claims depend not on contiguity but on discovery. Secondly, claimants are not

con�ned to peripheral neighbours as in the Arctic. And thirdly, recognition  is important in establishing

title in an otherwise �uid situation created by overlapping claims, many of which in law may amount to

little more than ambit claims or declarations of interest. The Antarctic Treaty,  however, prevents any

additional claims to the continent being made and signals non-recognition by third states of claims already

made.

192

193
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(A) Transfer by an aggressor

(B) The principle of self-determination and territorial transfers

6. Territorial Sovereignty and Peremptory Norms

The complex question of the e�ect of breaches of peremptory norms on the validity of interstate

transactions is considered in chapter 27. The concern here is the e�ect of certain rules on the power of

alienation.

The modern law forbids conquest and regards a treaty of cession imposed by force as a nullity, a logical

extension of the prohibition on the use of force contained in Article 2(4) of the UN Charter.  Even if—and

this is open to considerable doubt—the vice in title can be cured by recognition by third states, the loser is

not precluded from challenging any title based on a transfer from the aggressor. The force of a powerful

prohibition, the stamp of illegality, operates here rather than the principle nemo dat quod non habet. In the

event, the Charter era has been attended by far less acquisition of territory by force than periods before it.

This is re�ected in Security Council Resolution 242 (1967), which highlighted the inadmissibility of the

acquisition of territory by force, and more emphatically, the Friendly Relations Declaration of 1970.

Exceptions could perhaps occur when there is a disposition of territory by the principal powers or some

other international procedure valid as against states generally. So far in the modern period, such

dispositions have not resulted in an agreed settlement allowing the aggressor to keep the territory seized.

194

195

p. 229
196

Is there a rule of law inhibiting the transfer of territory if certain minimum conditions of local consent are

not ful�lled?  Dispositions by the principal powers, transfers under procedures prescribed by

international organizations, and bilateral cessions in the period since 1919 have been expressed to be in

accordance with the principle of self-determination. The machinery of the plebiscite is sometimes

applied,  or a�ected individuals may be given an option of nationality and/or repatriation.

197

198 199

Some argue that transfers of any populated territory must satisfy the principle of self-determination.

However, there is insu�cient practice to warrant the view that a transfer is invalid simply because there is

no su�cient provision for expression of opinion by the inhabitants.  At present, most claims are made in

terms which do not include a condition as to due consultation of the population concerned. Those jurists

who insist on the principle refer to exceptions, such as a collective decision of states representing the

international community to impose measures on an aggressor,  and the principle of respect for pre-

independence administrative divisions following attainment of independence by former colonies (uti

possidetis).  In any event, the application of the principle may be di�cult in practice. In relation to the

British–Argentine dispute over the Falklands/Malvinas, the relevant UN resolutions call for transfer by

virtue of a principle of decolonization, while the UK regards transfer without local consent as a breach of the

principle of self-determination.

200

201

202

203
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Notes

7. Conclusionp. 230

The predominance accorded to history and the corollary tendency to treat disputes over territorial

sovereignty as if they were private law disputes over land, raise questions of consistency with current

principles of human rights and self-determination. There is no legal di�erence between a claim to a few

hectares of uninhabited swamp and a claim to a province. But states are historical entities and territorial

communities have deep historical roots as well as (often) frayed, fuzzy, or uncertain limits. Modern

boundary and territorial disputes have concerned lengthy boundaries potentially cutting across peoples and

communities, ranging to disputes over small islands and scraps of land.  But boundaries must lie

somewhere and so far at least the historical approach, dependent on presumptions such as uti possidetis and

treaty stability, has prevailed.
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