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W, o¥ATES Nathaniel Dowse, who derived his title, if any, from
"“p,  an istrument stated at large in the same verdict, and
J.CRosBY. execufed i his favor by one John Nelson. The mstru-
e TERE 18 Without a seal and was executed at the Island of
Grenada, in the West Indies, before a notary public, ac-
cording to the mode prescribed, -by the existing laws,
to pass rea] estate i that colony—and bhoth parties were,

at that time residents therein,

By the laws of Massachusctis, no estate of freehold
1n Jand can be conveyed unless by a deed or conveyance
under the hand and seal of the party—and to perfect the
title as agamst strangers, it 1s further requisite that the
deed should be acknowledged before a proper magis-

trate, and recorded in the registry of .deeds for the
county where the land lies,

The question presented for consideration, 18 whether
the lex loci contractus or the lex locr rer sifee 1s to govern
m thedispausal of real estates.

"The Court entertamm no doubt on the subject; and
are clearly of opinton that the title to land can be ac-
quired and lost enly in the manner prescribed by the
law of the place where such land 1s situate. The judg-
nent of the Circuit Court must, therefore, be affirmed.

4812. THE SCIHOONER EXCHANGE
Fcbh,  2ith. Ve

MFADBON & OTHERS,

Present....fll the yudges.

8&:&‘}‘:};::3;; THIS bemg a cause in which the sovereign rght

foregn sove-  Claimed by Navoreow, the reigning emperor of the

reigwat peuce French, and the politica] relations between the United

ted States, Staigs ang F] l‘anj;e, were mvolved, it was, upon the sug-
comwg mto  gestion of the 0 ! '
corn pgﬂs’ - g ttorney General, ordered %o g hearing

demeanmy A0 preference to other canses which stood before it on
herselfina  the docket.
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Tt was an appeal from the sentence of the Circuif SCHOONER
Court of the United States, for the district of Fennsyl-  BEX-
vama, which veverged the sentence of ihe District CHANGE

Court, and ordered the vessel to be restored to the li- Vs
bellants. M¢FADDON
& OTHERS.

The case was this—on ihe 2ath of August, 1814, John

MFaddon & William Grectham, of the State of Mary= 2::‘“?;3;“ ot
land, filed themr fibel m the District Court of the Uni- from the yurss.
ted States, for the District of Pennsylvania, against the ﬂﬁ,‘ﬁ?,?&he
Schooner Exchange, sciung forth that they were her )
sole owners, on the 27th of October, 41809, when she
sailed from Baltimore, bound to St. Sebastians, m
Spam. That wiile Iawfully and peaceably pursuing
her voyage, she was on the 50th of December, 4810, vi-
olently and forcibly taken by ceriain persons, acting
under the decrees and orders of Narorron, Emperor
of the French, out of the custody of the libellants,, and of
their captain and agent, and was disposed of by thosc
persons, or some of them, m violation of the rghts of
the libellants, and of the law of nations m that behalf.
That she had been brought mto the port of Philadel-
phia, and was then m the jurisdiction of that court, i
possession of a.certamn, Denws Ji. Begon, her reputed
capiamm or master. That no sentence or decree of con-
demnation had been pronounced agamnst her, by anv
court of competent jurisdiction, but that the property
of the libellants m her, remamed unchanged and i fult
force. 'They therefore prayed the usual process of the
court, to attach the vessel, and that she might be res-
tored-to them.

Upon this libel the usual process was 1ssued, return
able on the 50th of August, 1811, ,which was executed
and returned accordingly, bul no person appeared to
claim the vessel 1 opposition to the libellants. On the
6th of Sepiember, the usual proclamation was made for
all persons to appear and show cause why the vessel

should not be restored to her former owners, but no per
son appeared..

On the 45th of September, a like proclamation was
made, but no appearance was entered.

On the 20th of September, Mr. Dallasy the Attorney
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septoNuR of the United States, for the Dismuct of Pemisylvama,
EX-  appearcd, and (at the mstance of the executive depart-
«HANGE ment of the government of the United States, as it 15 un-
t. derstood,) filed a suggestion, to the following effect.
MEFADDON
&orreRs. Protesting that he does not know, and does not admit
~——-——the truth of the allegations contained in the libel, he
suggests and gives the.court to understand and be m-
formed,

That 1n as much as there exisfs between the United
States of America and Napoleon, emperor of France and
king of Italy, &c. &c. a state of peace and amity. ;- the pub-
Jic vessels of his saxd Imperial and Royal Majesty, con-
forming to the law of nations, andIaws of thesaid United
States, may freely enter the ports and harbors of the
said United States, and at pleasure depart therefrom
without seizure, arrest, detention or molestation. ‘That
a certain miblic vessel described, and known as the Ba-
luou, or vessel, No, 5 belonging to his said Imperial
and Royai Majesty, and actually employed in lns ser-
vice, under the command of the Sieur Begon, upon a
voyage from Europe to the Indies, having encountered
great stress of weather upon the gl seas, was compel-
Ied to chter the port of Philadeiplia, for refreshment
and repairs, about the 22d-of July, 484i. That having
entered the said port from necessity, and not volun-
tavily ;- having procured the requsite refreshments
and repairs; and having conformed 1n all things to
the law of nations and the laws of the United States,
was about to depart from the said port of Philadel-
phia, and to resume her voyage m the service of lus
said. Imperial and Royal Majesty, when on the 2ith
of August, 1841, she wwas seized, arrested, and de-
tamsed 1n pursuance of the process of attachment is-
sued npon the prayer of the libellants. -That the said
public vessel had not, at any time. been violently and
forcibly taken or captured from the libellanis, their cap-
tam and agent on the high seas, as prize of war, or
otherwise , but that if the saxd public vessel, belonging
to s said Imperial and Royal Majesty as aforesaid,
ever wag a vessel navigating under the flag of the Uni-
ted Siates, and pdssessed by the libellants, citizens
thercof, as.n therr libel is alleged, (which nevertheless,
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the said Attorney does not admit) the property of the sciooNER
libeJlants, 1n the said vessel was seized and divested, ux-
and the same became vested in His Imperial and Royal <cHANGE
Majesty, within a pott of his empire, or of a countrv oc- .
cupred by his arms, out of the jurisdiction of the United M¢FADDON
States, and of any particular state of the United Statcs, &oTHERS.
according to-the decrees and.laws of France, in such ——-——
case provided. And the sard Attorney subiiting,

whether, 1n consideration of the premises, the court will

‘take cognizance of the cause, respectfully prays that the

court will be pleased to order and decree, that-the -pro-

cess of attachment, heretofore 1ssued, be quashed, that

thelibel be dismissed with costs, and that the said public

vessel, her tackle, &c. belonging to lis said Impe-

rial and Royal Majesty, be released, &c. And the said

Attorney brings here into court, the oraginal commission

of the said Sieur Begon, &c.

On the 27th of September, 1811, the libellants filed
their answer to the suggestion of the District Attoriey,
to -which they except, because it does not appear to be
made for, or on behalf, or at the instance of the Unifed
States, or any other body politic or person.

They aver, that the schooner 1s not a-public vessel,
belonging to his Imperal and Royal Majesty, but s
the private property of the libellants. They deny that
she was compelled Dy stress of weather, to enter the’port
of Philadelphia, or that she came otherwise than:volun-
tarily , and that the property of thelibellants i the ves-
sel never was divested,. or yested 1n Ius Tmperial and
Royal Majesty, within 2 port of his empire, or of a
country occup:ed by lis arms.

The Disirict Attorney,s produvced the aflidavits of the
Sieur Begon, and the French coasul. verifying the. com-
mission of the’ captain, and stating the fact, that the
public vessels of the Emperor of France never -carry
with thenrany other document or evidence that they be:
long -to him,-than his flag, the commission, auyd the
pozspssion of s officers.

In the commission it was-stated, that the vessel was
armed. af Bayonne.. )

On the 4th of October, 1814, the District Judge dis-
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120 SUPREME COURT U. S.

missed the libel with costs, upon the ground, that a pub-
lic armed vessel of a foreign sovereign, m amitv with
our government, 1s not subject to the ordinary judicial
tribinals of the country, so far as regards the question
of title, by which such sovereign claims t6 hold the

& oTHERS. vesgel.

e

From this sentence, the libellants.appealed to the
Cirveuit Court, where it was reversed, on the 28th of
October, 1811.

From this senfence of reversal, the District Attorney,
appealed to this Court.

DAxxAs, Jttorney of the United Stales, for the district of
Pennsylvania, contended,

1. That this 18 not a case of admiralty and maritime
Jurisdiction.

2. That the public character of the vessel 1s suffi-
ciently proved, and

3. That bemg a public national vessel of Frauce, she
18 not liable to the ordinary jndictal process of this
country

1. It ought to appear upon the proceedings themselves
that this 15 a case of admiralty and maritime jurisdic-
tion,

In England. the jurisdiction of the Court of admuralty
comprehends three branches. 4. The crunmal juris-
diction, for the punishment of offences committed upon
the high seas, or submitted to its cogmizance by the
statute la'w.

2. The prize jurisdiction, as to captures as.prize of
war, on the high seas. 3. The Instance Court, winch
has jurisdiction of foris committed at sea, 1n which case
localitv 15 essential, and of maritime confracts, which
are also perhaps local.

The district Courts of the United States, have the
same-three branches of junsdiction, but the jurisdiction
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must be shewn 1n the proceedings, together with the au- scHooNER

thority to seize within our waters. Laws United States,

Vol. 2.°p. 53, sect. 9, 44.  Val.. 3. p. 94. sect. 6, 3. Dall. 6, CHANGE

But the libel does not bring the case within either of MéFADDON
those branches of jurisdiction. The libel stmply states & oTHERS.
that while she was lawfully and peaceably pursuing her ~emwome—

voyage, she was forcibly seized under the decrees of
Napoleon, emperor of the French. It does not allege
any crime upon the high seas. It does not- state the
serzure to be as prize of war It does not allege a
tort commitied upon the high seas, nor any maritime
confract. The admiralty has no jurisdiction upon the
mere. possession of the vessel m our harbors; unconnect-
ed with a toft on the hgh seas. Nor upon a tort comm-
mitted here, or in a-foreign counfry—nor upon a mere
guestion of title. 2. Browne, civ. and ad. law 110, 1114,

113, 414, 145, 146, 117

There 1s not a single instance of admralty jurisdic-
tion exercised-1n this country without possession; cou-
pled with a maritime tort. -

2. As to the proof of the public character of the ves-
sel. The flag, the public commssion, and the posses-
sion of the officer, have always been sufficient evidence,
at sea orn port—and for fiscal or executive purposes.
‘Why should it not be sufficient evidence ih a judicial
proceeding? No public vessel ever carries any other
documents. No other proof of property in the sove-
reign 15 ever required. It 18 acknowledged m all our
treaties. Eventhe common law requires only the best
evidence which the nature of the case admits.

1

In the case of A Pichon, 4. Dall. 324. no other evi-
dence of his public character was produced or requr-
ed, than a letter from Talleyrand, the French mumster
for foreign affairs. Upon that evidence he was dis-

charged.

HARPER, for the Appellees.

Admitted that the commission, the flag, and the pas-
session, were sufficient evidence of the public character

of the vessel
YOL. V1. 17
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goooNER  DArras—The principal question then is, whether 2

Ex-  public national vessel of France, coming mto the United

ocHANGE States to repair, 1s liable fo be arrested upon the claim
X e of title by an individual 2
MfFADDON
&oraERs. Tlus vessel was seized by a sovereign, in virtue of
- his sovereign prerogative. In such a case, the claim
of the mdividual merges m the right of the offended
sovereign. The size of the vessel can make no differ-
ence. Upon principle, the Royal George, belonging to
his Britannie majesty 1s as liable to this process, as the
Balaouw No. 5. Suppose a British frigate lymg at New
York, and one of her seaman should escape and libel
her for his wages—ithe same argument which will sup-
port this case would support that.

This was one of the serizures under the Rambouille(
decree. We do net justify that decree, but we say that
whenever the act 1s done by a sovereign in his sove-
reign character, it becomes a matter of negotiation, or
of reprisals, or of war, according {o its importance.

It 1s proved that she arrived in distress—that she had
beerr sent on a distant mission with a military cargo.
No assent to submit to the ordinary jurisdiction of the
country, can be presumed 1n such a case as that. She
had committed no offence while here; She did not come
to trade. There was no 1mplied waver of the peculiar
immunities of a public vessel. The right of free pas-
sage was open to her, as it was to the public vessels of
every other nations except England, whose shaps were
expressly excluded by a particular statute,

But put the question generoily, can a vessel o; war,
for.any cause, be attached at the suit of an mdividual.
In doubtful cases the argument ab wnconvementi, ought
to have great weight. "The jurisdiction now claimed
would extend to all men, to all suits, to torts and to con-
tracts, to every vessel seized i a foreign port and ta-
ken mto the public service. Impressed seamen might
libel a whole British squadron for their wages. The
peace of our ports and harbors would be at the mercy
of the mdividuals. It would be ympossible to carry it
into practice. The sentence of the Court could net be
executed. It 15 beautiful m theory to exclamm ssfiat
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Jilstitia-rudf"cmlmn, but justice 1s to be administered scHooNER

with a due regard ta the law of nations, and to the

rights of other sovereigns. When an mdividual re- cHANG®

cewves an myury from a foreign sovereign, he must com-

plain to lis own government, who will make it a matter MéranDON
of negetiation, and. if justice be refused may grant re- &oTHERS.

prisals,

Our acts of Congress never subject forergn public
vessels to forfeiture, The non-intercourse act (as it 1s
called) forfeits private, but not public British vessels—
the public vessels are forbidden to come, if they do
come, you order them to depart. If they refuse and yon
are not strong enough to drave them away, you prohibit
supplies tothem , but you do notsubject them to forfeiture.

‘We do not, however, deny the right of a nation to
change the public law as to foreign nations, upon giv-
g notice. 'We may forbid the entrance of their pub-
lic ships, and pumsh the breach of this prohibition by
forfeiture , nor do we deny the obligation of a foreign
sovereign to conform to pre-existing laws, as to offen-
ces—and as to the acquisition of property, nor his
liability for his private debts and contracts. Vaitel,
426. B. 2. c. 18. sect. 340. 332, 346, So if a sovereign
descend from' the throne and become a merchant, he
submits to the laws of the country ¥ he contract pr-
vate debts, hus private funds are liable. So if he char-
ter a vessel, the cargo 1s liable for the freight.

But in the present case he appears i his sovereign
character , the commander of the national vessel exer-

cises a part of us sovereign power, and in such a case-

no consent to submit to the ordinary judicial tribunals
of the couniry can be mmplied.. Such implied consent
must depznd on theact, on the person, and on the subject,

Such consent 1s mmplied where the mumecipal law,
previously provides and changes the ‘law of nations-—
where it regulates frade—whereit defines and pumish-
es crimes, and where it fixes the t2nare of property
real or personal. But it cannot be amplied where the
Iaw of nations 1s .unchanged—nor where the. mmplica-
tion 1s destructive of the independence, the equality,
and dignity of the sovereign. Such a jumsdiction 1s
not given by the congtifution of the United States, nor

6!.I=I --.s ;
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SCHOONER 18 it mentioned in the judiciary acts. If so. important
BX- ajurisdiction was imtended fo be given, it would cer-
cHANGE tainly have been -mentioned and regulated by law. It
v.  cannat be derived from any practical construction of
MFADDON our-laws, In 1794, the public vessels were not seized,
&oTHERS. but ordered away. The mmpost law, (Laws of U. S.
oo Vol %. P 384, sect. 31) excepts public.vessels, from
the obligation to make report and entry ‘The act of
JMarch &d, 1805,.("Vol. 7 p. 334, sect. 4 ) for the pre-
servation of peace in our ports and harbors, gives au-
thority to the president fo prohibit the foreign armed
vessels from entermg our ports, and to order these to
depart which may have entared, and if they refuse to
depart, to prahibit all intercourse with them, and fo
drive them away , but not to seize them. Public ves-
sels were excepted from the embargo, 1n 1807 and 1808.
(Laws U. 8, Vol. 9. p. 7,:sect. 2. and p. 243. sect.

1, 2, and 3.)

The judicral constructien of ‘the law by the courts'in
Pennsylvama, was, that a state could not be subjected
to judicial process, unless by the words of tlie Constitu-
_tion of the United States: and many sound mmds were
of opinion that even those did not give the jurisdiction,
and when it was finally decided 1n the Supreme Court
of the United States that a suit might be mamtaned
agamnst a state m the Federal Courts, the states amend-
ed the constitution so as not to admit of that construc-
tion.

The case of Nulhan 0. the Commonwealth of Virgima,
4 Dall, 77, was a foreign attachment agamnst some mili-
tary stores belonging to the stale of Virgima the ob-
ject of which was to compel an appearance; and the
court refysed to compel the sheriff to return the writ,
being of opmion that Virgima bemg a sovereign state
could nof be campelled to appear m a court in Pennsyl-
vama. 'The present process against the vessel 1s to
compel an appearance. It is true the master may give
gecurity; but to corapel hun to do so i1s fo bring the
emperor into court, and to subject hum, i his sovereign
character, to the jurisdiction of the courts of the United
States.

"The Cassuus, (in the case of Unifed Stafes v. Judge
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Peters, 8 Dall. 121, and Ketland, qui tam v. the Cassius, SCHOGNER
2 Dall. 365) had violated a municipal law of the United Ex-
States; yet, being a public vessel of France, thz go- cHANGE
vernment of the Unitpd' States dirvected' the attorney Vs
general to file a suggestion, stating the character of the srappon
vessel, whnch it" was supposed would have taken the &orTsERs.
case out of the jurisdiction of the courf. But the case ——-——
went off upon another objection to the jurisdiction.

There 1s then no mumcipal law, nor any practical
construction by .the executive, the legislative, or the
Judicral department of our government, which autho.
rizes the jurisdiction now claimed, we can only have
recourss to the law of nations to fry the validity of that
claim. That law requires the consent of the sovereign,
either express or wmplied, before he can be subjected to
a foreign jurisdiction, 2 Rutherford, 163 fo 470. There
1s no express assent of a foreign sovereign to the juris-
diction-over his prerogative. ‘The distinction 1s between
his private acts, and his acts-as sovereign, and between
his private and his public property  Vai. B. 2, p. 343,
ch. 4%&. § 213, 216. 2 Ruth. 536. Val. 7067, B. &.-c. 7,
§. 108, Martyn 4184, Ruth. 5% Galliany B. 1, ¢. 5.

The cases of wunplied assent are, 1. Trade, when his
goods are liable for freight, or liable to his factor for
advances, &c. or liable to pay dutics. In all wlich
cases there 1s a specific lien on the goods. 2. In case
he acquire property in the country, whether real or
personal. 3. In case of offences agamst existing laws,
such as entermg when prohibited, or breaking the
peace when m port. But the law of nations excludes
the mmplication and -presumption m every case where'
the sovereignty 1s concerned—as 1. In the case of an
ambassador—2. OF the sovereign lumself—3. The pass-
ing of his arnues through the country, m which case he
retams all hus rights of sovereignty and jurisdiction
over his army—4. In case of his navy passing through
our watccs.

The British government, although it authorizes the
search of private ships for their seamen, disclaims the
right to search ships of war, even on-the ocean; the
place of common. jurisdiction.

-Bynkershosks p. 39, c. %, for-the first time asserts a.
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SGOONBR principle not recogmzed by any prior writer: viz. that
" ®mx- the goods of the sovereign, however acquived, whether
cHANGE of a public or private nature, are liable to process to
v.  compel an appéarance. But he dees not cite one ad-
MPADDON Judged case, nor one writer upon the law of nations to
“&oTHERS, support him. The only case he cites 1s from Huber,
e anld that demes the juvisdiction. The eximae which he
cites 15 only 2 kind of chronicle or journal, like the an-

nual register.

It 1s a book of no authority. The case of the queen
of Spain’s ship arrested at Flushing, and the queen of
Bohemia’s m 1654, which were released by the states
general, are agamstlum. His book clearly shows that
the practice of nations is agawst lus doctrme. It 1s
evident that he alludes to.a practice of citation in the
states of Holland, or among the members of the Ger-
manic body.

The general prinoiple is agamst him. He 18 opposed
by other writers and supported by none, He 18 op-
posed by the practice of nations and supported by no
judicial decision.

If the courts of the United States should exercise
such a jurisdiction it will amount to a judicial declara-
tion of war. There 1s alrcady a case before this court
m which it will be called upon to decide whether St.
Domingo be an independant nation, and another
whagh it 1s to determine whether the crown of Spam
belongs to Ferdinand the 7th or Joseph. Bonaparte:
If this court 1s to exercise jurisdiction upon subjects of
this nature, it will absorb all the functions of govern-
ment, and leave nothmg for the legislative or execufive
dopartments to perform.

HARE, conira.

‘The position which we are to meet, 15 undersfood to
be this, That the possession of property .hy a foreign
goyereign, without the limifs of his jurisdiction, and
withn the limits of the United States, precludes all ea-
quiry:into the. title of the thing within his possession.

This principle, we say, 1s unfounded. The gencral
xule 15 that all sovereiguty s strictly local;-and eannot
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be.exercised beyond the territorial limits. 'This flews scHooNER'

from the nature of sovereignty, which bemg supreme

power, cannot exist where it 15 vot supreme. & Cranch, CHANGE

279, Rose v. Himely. *There 18 no instance of its actual

extra-territorial operation, except where by fiction.of MéFaDDON!
faw it 1 supposed to be territorwal, or at most where &oTHERS.:
it ‘exclusively operates upon its own subjects, The —-——r

houschold of an .ambassador is supposed fo be within
the territoral jurisdiction of his sovereign. Faitel 448,
Martyn 228,-250,

In other respects the rights of an ambassador arg
his own rights founded in considerations appertdining
exclusively to the ambassadorial character. In the

vgssels belonging either 1o lus nation. or to himself; he-

may exercise, on the high- seas, a limited jurisdiction.
‘The same principle operates here. The ship is consi-
dered as part of ls territory. .But in this case his ju~
risdiction extends' over s own subjects only. His
drmies-abroad are algo subject o his jJurisdiction,.but
this is the.result of positive compact, without,which
they canhot go abroad.

The general principle then being in our favor; cur
adversaries. must show-the exception,

Yhatever is withia the extent of'a country, 1s within

the authority of its sovereign, and if any dispute arises-

concermmng the effects within the country or passing

through i, it must be decided by the judge of the place.-

mt“ %6. -

Unless the case now before the court be an exception,
this rule 1s upiversal. It grows gut of Ahe first princi-
ples of government, which 1n giving security assumeg
wrisdiction.

The general authiority over;the property of foreign-
ers 18 as“absolute as over the property of subjects.

The arguments 1mn-favor of the exception are drawn
rather from mconvemence than from principle, but-can-
not be supported upon either ground. !

As it regards the private property of the sovereign,
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scpooNER Why not assume jurisdiction? Because 1f 1s sard, it
EX-  would violate his dignity, masmuch as it 1s to be.pre-
cHANGE Ssumed that he will never do wrong. Such a presump-
. tion, contrary to the fact, may be calculated to give
rrérADDON him weight at home, but can be of no use abroad. It
&oTHERS. 18 not universally adopted cven at home. The king of
ee—mem— England may be sued by monstrans de droit. States
may prescribe the mode i1n which they shall be sued.
T'lns 1s a matter of internal regulation. Will you then
respect a foreign sovereign more than his own subjects

are bound to respect him?

If the sovereign of any free country should unlawful-
ly seize the goods of one of lis. subjects, he would be
liable 1n his private capacity like any other person. As
regards the public property of a foreign sovereign, why
should there be any distinction, where the only object
of the suit 18 merely to ascertan the right.

His public service may suifer, but will you respect
ihat service at the expence of the rights of your own
citizens?

Bat it 1s said, if you arrest this vessel you may ar-
rest a fleet. This 15 true—and when a foreign fleet
shall have been created by the plunder of our own citi-
zens, let it be arrested.

But the danger of such a case 1s remote and 1mproba-
ble. The libel must be supported by oath and probable
cause. ‘A judge would not hastily divect process agamit

a fleet.

But consider the inconveniencies on the other side.
Your own citizens plundered. Your national rights
violated. Your eourts deaf to the complaints of the in-
jured. Your government not redressing thewr wrongs,
but giving a sanction to thewr speliators.

The argument of our opponents allows no remedy o
the citizen although dispossessed of his property within
the limits of our own terrifory Although the ship
should have been seized 1n the Delaware, and converted
wto a public-armed vessel, we are supposed 1o have no
redress. It does not appear upon the face of the pre-
sent preceedings, that this was not the case.
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“The argument of inconvenience 1s equally applicable semooNER

10 cades m which our own laws authorize process to  Ex-
wssue. Thus, under the. act of June 5th, 179%; § 3, Voli ©HANGE
3. p. 89, if any ship shall be armed in any of the waters 0.
of the United States, with intent to be employed 1n the merappon
service of any foreign state to crmze agamst the sub- &oTBERS:
Jects of another foreign state with whom the Uhited ~——— e
States are at peace, such ship shall be forfeited. So
also m case a foreign armed ship should be found smug-
gling. In cases of torf then, there 1s a remedy against
the public armed ship of a foreign sovereign. It 1s
obvious also that there must be such remedy 1 cases of.
contract. As in the casc of matertal men for repairs—
Bottomry and mortgage—wreck and pledges. If -he
may pledge, the pledge may be proceeded agamnst. If
then there are cases both of fort and contract m which
there 1s a remedy, why not 1n this?

It 1s m vam fo urge agamst the right of proceeding:-
the wmconveniences that may vesult from the mode:

On prmciple, then, there 1s no foundation for the ex-
eeption. Nor 1s it warranted by authority:

Vuitel, B. 2, § 83, says ¢ Many sovereigns have
¢ fiefs, and other propertics, m the lands of another
« prince they thercfore posszss them wn the manner of
¢ other indimduals.”” 'Thus the kings of England-did
homage for the lands they held in France.

Martins (p. 85, 182, Book 5, sect. 9) says that iho
supreme police extends over the property of a sove-

reign.

The cages of Glass v. Sloop Beisy, 3 Dall, 6—Rose v.
Himely ard Hudson v. Guestier, 4 Cranch 279. The
Cosmopolite, 3 Rob. 2069, and the authority of JAzum
245, 246, afirm the right, mn certain cases, of examuns=
mg the legality of the prizes of foreign sovereigns.

Prizes are made for account of the sovereign: In
England they are distributed according to the prize
act; but if made by a non-commssioned vessel, they
are droifs of the admrralty

VOL. VII. 48
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guiooNER 'The possession of the captors 1s the possession of the
EX- sovereign. In these cases therefore the right of the
CHANGE soverelgn to the thing m his possession 1s subjected to
v.  Judicial investigation.
M‘FADDON
&eoTHERs. Bynkershoel: upod Ambassadors, 40 to 46, expressly
- states that the property of the sovereign, public and
private, 1s subject to the authority of the judge of the
place. 2 Rutherford 476, 382. The case of the Swed.
1sh convoy 1s also an authority to the same effect.

The Constitution of the United Stafes, Art. 3, sect. 2,
expressly gives the courts of the United States jurisdic-
tion 1n cases between citizens and foreign stafes.

The cases cited on the other side refer only to suifs
brought directly against a soveraign, wr to compel his
appearance. But such cases are wholly mapplicable,
because not brought n conseguer.ce of your jurisdiction
over the fhng withm your territory, but to create a
jurisdiction over the person which is without if,

In Massachusetts suits between foreigners by process
of attachment, cannot be sustained, but the right to the
thing 1n dispute, whether between foreigners or others,
will be ascertained there.

You cannot draw to your juvisdiction those who owe
you neither a local nor an absolute allegiance, but you
may enquire mto the validity of every claim to a thing
within your jurisdiction.

This doctrme 1s peculiarly applicable to sovereigns i

In the case of Olmsteaa v. suttenhouse’s executors, (5
Cranch 115, under the name of Unifed Stafes v. Judge
Peters ) the state of Pemnsylvamia contended that the
District Court had not jurisdiction, because she, as a
-soveraign state; claimed the money 1n the hands of the
executors, and was really the party interested, but
this court decided that. as the state was not ostensibly
a parly, and as the tlang was within the jurisdiction of
the Court, the District Court should proceed to enforce
ifs sentence , thereby clearly marking the distinction
between a smt aganst a sovereign, and a process
agamst a thing claimed by a sovereign.

UAL-75



FEBRUARY TERM #812. 184
HARPER, on the same side.
Two questions are raised mn this case.

:;li. Whether this be a case of admiralty jurisdiction,
an

2. Whether a judicial remedy can be given for g
wrong done by a foreign sovereign.

4. The libel states the serzure to have been made
¢¢ during the voyage”—and the answer to the claim de-
nies that she was seized in port—it follows. therefore
that she must have beenr seized upen the lugh seas.

2. As to the general power to mterfere m case of an
illegal se1zure madé by a forcign sovercign.

Sovereignty 1s absolute and wmversal. This 13 the
general rule. But it 1s contenaed that there 1s an ex-
ception 1 four cas.s.

4. As to the persor of a fureign sovereign.
2. As to lus ampassadors.
8. As to his armies, and

4. As to his property—which last 1s said to be-an
mference from the three former cases. But the three
former cases are all founded.upon consent, and the lat-
ter 1s not; consequently there can be no analogy he-
tween them, Besides, these cases are not exceptions to
the sovereignty, but merely exemptions from the ordin-
ary judicial process, by consent of the sovereign. If 2
foreign sovereign comes secretly mto the country, he 1s
not protected from ordinary process, but when he
comes openly 1 his character as a sovereign, an assent
15 1mplied, and he comes with all the immunities
madent to his dignity, atcording to the common under-
standing of the word. All the cases supposed to be
agamnst us are founded upon consent. Bynkershoek also
places it npon the ground of consent, and he 1s support-
ed by Barbeyrac and Galliani.

SCHOORER
EX-
CHANGE
Ve
MFADDON
&orTrERS;
eam— —-isn
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scHooNEE 'The pesitive authorities aganst the exemption of the
Ex-  property of the sovereign from the ordinary judiciat
SHANGE process, are Bynkershoek 25, JMartins 182, and 2 Ruther-
v, Jord ¥76. The Constitutjon of the United States takes
»¢FapnoN for granted the suability of the states, and merely pro.
&oTners, vides the means of carrying the prmciple into effect.
— The exemption of the sovereign himself, s ambassa-
dor and his armies,-depends upon particular reasons
which do not apply to hus propertys nor to his ships of
war.

PINENEY, JAllorney General, 1 reply.

When wrongs are mflicted by one nation upon ane-
ther, m tempestuous times, they cannot be redressed by
the judicial department. T¥ts power cannot exien be-
yond the territoyial jurisdiction. However unjust a con-
fiscation may be, a judicial condemnation closes the ju-
dicial eye upon its enormity The right to demand re-
dress belongs to the executive department, which alone
represents the sovereignty of the nation in ifs intercourse
with other nations.

The sumple face 1 this case 1s, that an individunal 15
geeking, m the ordinary course of justice, redress
agamst the act of a foreign sovereign. But the nights
of a foreign sovereign cannot be submitted to a judicial
tribunal. He 1s supposed to be out of the countrv, al-
though he may happen to be within it.

An ambassador 1s unguestionably exempt from the
ordinary jurisdiction , but if he commit violence it may
be lawfully repelied by ‘the mjured mdividual—so if he
conmmit public violence he may be opposed by the na-
tion. This right arises from the necessity of the case.
But as to erdinary cases he 1s {o be referred to the tr:-
bunalg of his ewn country. In cascs where those tri-
bunals cannet interfere to prevent the injury, the jurs-
diction of the country for that purpose, may mterfere,
but wwhen the act 1s done, anw. prevention 18 foo late, he
must be referred to lns own tribunals.

We claim for this vessel, an ismmunity from the ordi-
nary yurisdiction, as extensive as that of an ambassador,
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or of the Sovereign himself ;—but no further —It she sScHOONER

attempt violence, she may be restrained. EX-
CHANGE

The constitution ‘of the United States, decides no- 0.
thing—it only provides, a tribunal, if a case can by pos- MSFADDON
sibility exist, & OTHERS.

The statutes of the United States, are 1n hoctility to
the 1dea of jurisdiction.—Private vessels are made liable
1o confiscation, but public vessels are to be'driven away
The remedy 1 by opposing Sovereign to Sovereign,
not by subjecting Inm to the ordinary jurisdiction.

The jurisdiction over things and persons, 1s the same
in substance. The arrest of the thing is to obtamn ju
visdiction over the person.

A distinction 15 talen between civil and territorial ju-
risdiction, civil jurisdiction 1s referrcd to comsent,—
it binds all who have consented. Territorial jurisdic
tion goes farther, it operates upon those who have not
assented——such as aliens—but the alien must do some-
thing—he must come withmn the ierritory whereby he
gubmits to the jurisdiction—so if he purchases propeiiy
within the country, or sends property anto the territory,
i ordinary cases, his assent 1s implied. Baut if the pro.
perty of an alien, be forcibly or fraudulently carried
within the tervitory, no consent is 1mplied, and conse
guently there 1s no ground for jurisdiction.

If a foreign Sovereign be found 1n the fervitory, he is
not liable to the ordinary jurisdiction. Vattel places
his exemption on the ground, that he did not mtend to
submit to it.—Rutherford, on the ground of the assent
of the other Sovereign.

"The case of the Ambassador 1s precisety in pomnt—his
smmunities depend upon the xmplied assent. The rea-
50m 18, that ne may be independent. Grotius, places it
apon the conventional, and Rutherford, upon the natur,
al law of nations.

So mn the case of the passage of iroops through a
aeufral territory, the permission to pass, implies a com-
pact, that they should enjoy 2ll necessary immunities.
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sciooNER From the nature of the case, they cannot be subject to
BEX- the ordinary junsdiction of the country, through which
cEANGE they pass. 'T'o suffey one of the soldiers to be arrested
v,  for a debt due to a citizen of that country, would be n-

"MESFADDON consistent with the permission fo pass.

S OTHERS.

o We are asked; whence we infer the immunity of the
public armed vessel of a sovereign. We answer from
the nature of sovereignty, and from the universal prac-
tice of nations from the time of Lyre and Sidon.

Sovereigns are equal. Itis the duty of a sovereign,
not to submit s rights to the decision ofa co-sovereign.
He 1s the sole arbiter of his own 1ghts. He acknow-
edges no supertor, but God alone. Yo s equals, he
showy respect, but not submissten.

Ths vessel 1s not the ordinary property of a sove-
reign.—It1s his national property—a public ship of war
duly commussioned. There 1s no difference 1n princi-
pl¢ between such a vessel, and an army passing through
tle territory. She has the same rights. She has your
prmussion to pass, and youn are bound to give her all
yecessary mmmunities. You gave her an asylum as
‘he property of a great and powerful nation, you must
ot suffcr her to be thereby entrapped in the fangs of a
municipal court. She was charged with public despat-
ches , she visited your portsn iiinere. It was a de-
flexion merely, thut she might more effectually perform
her voyage. It wasa mere passage through your juris-
diciion. Her commander had an unquestionable right to
exclusive jurisdiction over her crew. In the eye of the
law of nations, she was at home, whether m your ports,
or upon the lngh seas. The exemption from delay,1s
more necessary than the exemption from final condem-
nation.

By the usage of states, no other evidence 13 required
of the properfy of a sovereign than lis commission and
flag. Thisis strong evidence, that such property 1s not
subject to the ordinary jurisdiction of the country
QOtherwise other documents would be required and would
be furnished. No others are required at sea, nor on
shore. This usage of nations 1s umversally known;,
and as the vessel sailed upon the faith of such a usage,
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good faith requires that you should recerve the flag and scmoonER
EX-

CHANGE
R

ty of the slovenly treatise of Bynkershoek, or the ra- M‘FAppoN,

vings of that sciolist Martins, but upon the broad prin- &orHeRS

comnussion as evidence of the character of the vessel.

This court will ndt decide this case upon the author:-

ciples of national law, and national mdependence. One
would as snon consult Gibbons or Hobbs, for the doc-
trmes of our holy religion as Martins for the prmciples
of the law of nations. Bynkershock, upon this pomt,
draws lus authorities from Dutch courts, and Dutch
Jurists. Not one of his cases was adjudged, except that
cited from Huber. And in one of the cases, the states
general requested that the vessel should be discharged,
which had been arrested 1n Zealand, for a debt due from
Spain, saymg that they would write to thc Queen of
Spam, to pay her debts, or they would be obliged to 1s-
sue letters of marque and reprisal,—which was the pro-
per course. The other cases were only abortive at-
tempts to subject national property to the ordinarv ju-
risdiction of the country

The case of the Swedish convoy, was upon the ground,
that the convoy resisted by force the rigut of search. It
was war quoad hoe , and the seizure was made as prize
of war. But that case was never decided.

In the case of Glass v. The Sloop Betsy, the privateers
commission was to capture the property of an enemy,
but she had captured that of a friend.—The court did
not subject the prrvateer to thewr jurisdiction, but the
prize which she had wrongfully made.

Murch 3d. Al the Judges being present.

MarsmALYL, Ch. J. Delivered the opinion of the Court.
as follows

This case mvolves the very delicate and mmportant
mquiry, whether an American citizen can assert, i an
American court, a title to an armed national vessel.
found.within the waters of the United States.

_ The question has been considered with an earnest so-
licitude, that the decision mav conform fo those princ

—
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sCHBORER ples-of natitonal and mumeipal law by which it ought to
EX-  be regulated.
CHANCE
. In exploring an unbeaten path, withfew, if any, aids
MsPADDON from precedents or written law, the court has found it
& OTHERS. necessary to rely much on general principles, and on a
et meeme 3 tram of reasoming, founded on cases in some degree
analogous to this.

The jurisdiction of courts 1s a branch of that which s
posdessed by the nation as an independent sovereign
povrer.

he jurisdiction of the nation withim its own territory
18 recessarily exclusive and absclute. It 1s susceptible
of 1o limitation not imposed by ,itself. Any restriction
upon if, dermving validity. from an external source, would
mply a diminution of its sovereignty to the extent of
the restriction, and ‘an mvesiment of that sovereignty
fothe same extent m that power winch could impose
such restriction.

All exceptions, therefore, to the full and complete
power of a nation within its own ferrifories, must lre
traced up to the consent of the nation itself. They can

ow from no other legitimate source. .

This consent_may be either express or implied. In
the latter case, it 15 less determnate, exposed more to
the uncertamnties of construcfion, buf, if understood.
ot less obligatery.

The world bemng composed of distinct sovereignties;
possessmg equal rights and equal 1mdependence, whose
mutual benefit 1s promoted by itercourse with each
other; and by annterchange of those good offices which
humanity dictates and its wants require, all sovereigns
have consented to a relaxation n practice, i cases un-
der certain peculiar circumstances, of that absolute and
complete jurisdiction within their respective territories
which sovereignty confers.

Ths consent may, m some instances, be tested by
common usage, and by comron opinien, growing out of
that usage.
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A nation would jusily be considered as violating its stmoorE®n
faith, although that faith might not be expressly plight- =®x-
ed, which should suddenly and without previous notice, cHANGE
exercise its territorial powers in a manner not conso- 0.
nant to the usages and recerved obligations of the ci- ss'rADBON
vilized world. & oTHERS,

v w, W—————

)

This full and absolute ferritorial jurisdiction bemng
alike the attribute of every, sovereign, and bemg nca-
pable of conferring extra-territorial power, would not
scem to contemplate foreign sovereigns nor their sove-
reign rights as its objects. One sovereign being m no
Tespect amenable to another, and being bound by obli-
gations of the lughest character not to degrade the dig-
nity of his nation, by placing himself or ifs sovereign
rights within the jurisdiction of another, can be suppo-
sed to enter a foreign territory only under an express
Ficense, or 1n the confidence that the immunities belong-
ing to tus independent sovereign station, though nof ex-
pressly stipulated, are reserved by implication, and will
be extended to him.

This perfect equality and absolute independence of
sovereigns, and this common interest impelling them to
mutual mtercourse, and an mterchange of good offices
with each other, have givenrise to a class of cases m
which every sovereign 1s understood to wave the exer-
cise of a part of that complete exclusive territorial juris-
diction, which has been stated to be the attribute of every
natlon.

ist. One of these 13.admitted fo be the exemption of
the person of the sovereign from arrest or detention
within a foreign territory

If he enters that territory.awith the knowledge and li-
cense of its sovereign, that license, although containing
no stipulation exempting hus person from arrest, 15 um-
versally understood to amply such stipulation.

Why has the whole civilized world concurred m<this
construction? The answer cannot be mistaken. A fo-
reign sovereign 1s not understood as intending to subject
himself to a jumsdiction mcompatible with his dignity,
and the dignity of his nation, and it 13 fo avord this sub-

VOL. VII. 19
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jection that the license has been obtamed. The cha-
racter to whom if 18 given, and the object for which it
18 granted, equally require that it should be construed
to impart full security to the person who has obtained it.
This security, however. need not be expressed , it 15 1m-
plied from the circumstances of the case.

Should one sovereign enter the territory of another,
without the consent of thaf otner, expressed or implieds
it would present a question which does not-appear to be
perfectly settled, a deciston of which, 13 not necessary
to any conclusion to which the Court may come 1n the
cause under consideration. If he did not thereby ex-
pese himself to the territorial jurisdiction of the sove-
reign, whose dominions hehad entered, it would scem tobe
because all sovereigns impliedly engage not to avail
themselves of a power over thewr equal, which a ro-
mantic confidence mn their magnammity has placed in
their hands.

2d. A second case, standing on the same principles
with the first, 15 the immunity which all civilized na-
tions allow to foreizn mmisters.

‘Whatever may be-the principle on which this immu-
nity 1s cstablished, whether we consider lum as in the
place of the sovereign he represents, or hy a political
fiction suppose him to be extra-territorial, and, there-
fore, in point of law, not within the jurisdiction of the
sovercign at whose Court he resides, still the immuni-
ty itself is granted by the governing power of the nation
to which the munister 1s deputed. Ths fiction of ex-
territoriality could not be erected and supported agamst
the will of the sovereign of the territory  He 1s suppos-
ed to assent to it.

This consent 1s not expressed. ¥t is true that in
some countries, and in this among others, a special
law 18 enacted for the case. Buf the law obviously
proceeds on the 1dea of prescribing the punishment of
an #ct, previously: unlawful, not of granting to a foreign
mimster a privilege which he would not otherwise
possess,

The assent of the sovereign to the very important
and extensive exemptions from terriforial jurisdiction
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which are admitted to attach to foreign ministers, 1S sCHoONER
nmplied from the'considerations that, without such ex-  Ex-
emption, every sovereign would hazard is own dignity cmanNeE
by employmg a public mimster abroad. His minmster e
would owe temporary and local allegiance to a foreign M<rapDON
prmce, and would be less competent to the objects of his &oTHERS.
mission. A sovercign committing the mterests of his meems e
nation with a foreign power, fo the care of a person

whom he has selected for that purpose, cannot mtend to

subject ™1s mmister 1n any degree to that power; and,

therefore, a consent to recerve him, 1mplies a consent

that he shall possess those privileges which his principal

mtended he ‘should retam—privileges which are essen-

tial to the dignity of lus sovereign, and to the duties he

18 bound to perform.

In what cases a minster, by infracting the laws of
the country m which he resides, may subject himself-to
other punishment than will be inflicted by his own sove-
reign, 1s an inquiry foreign to the present purpose. 1If
his crimes be such as to vender him amenable to the
local jumsdiction, it must be because they forfeit the
privileges annexed to lus character, and the mimster,
by violating the conditions under which he was received
as the representative of a foreign sovereign, has surren.
dered the immunities granted on those conditions, or,
according to the true meaning of the origmal assent, has
ceased to be entitled to them.

3d. A third case mn which a sovereign s understood
to cede a portion of lus territorial jurisdiction is, where
he allows the troops of a foreign prince to pass through
his dominions.

In such case, without any express declaration wav-
mg jurisdiction over the army to which this right of
passage has been granted, the sovereign who should at-
tempt to exercise it would certainly be considered as vi-
olating lus faith. By exercismg it, the purpose for
which the free passage was granted would be defeated,
and a portion of the military force of a foreign indepen-
dent nation would be diverted from those national ob-
Jects and duties to which it was applicable, and would be
withdrawn from the control of the sovereign whose
power and whose safety might greatly depend on retain-
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sCE00HER g the exclusive commana and dispoesition of this force.

EX-
CBANGE
0.

The &rant of - a free passage ilierefore mmplies a wavel
of all jurssdiction over the troops quring thewr passage,
and permits the foreign general to use that discipline,

M¢FADDON and to inflict those punishinents which the gevernment
&oTHERS. of s apmy may require.

Ay & i —_ .

But if, without such express permit, an army should
be led through the territories of a foreign- prince, might
the jurisdiction of the territory be rightfully exercised
over the mdividuals composmng this army 2

Without doubt, a military force can never gain mmmu-
nities of any other description than those which war
gives, by entering a foreign territory agamst the will of
its sovereign. Butif his consent, instead of bemng ex-
pressed by a particular license, be expressed by a gener-
al declaration that foreign troops may passthrough a
specified tract of country, a distinction befween such
general permit and a particular license 1s not percerv-
ed. It would seem reasonable that every mmmunity
which would be conferred by a special license, would be
1 like manner conferred by such general permit.

Wehave seen that a license to pass through a territo-
ry mmplies immunities not expressed, and it s material
to enquire why the license itself may not be presumed?

It 1s obvious that the passage of an army through a
forergn terrifory will probably be at all times mconveni-
ent and mjurious, and would often be imminently danger-
ous ¢o the sovereign through whose dominion it passed.
Such a practice would break down some of the most de-
cisive distinctions betiveen peace and war, and would
reduce a nation fo the necessity of resisting by war an
act not absolutely hostile 1n its character, or of exposing
itself to the stratagems and frauds of a power whose m-
tegrity nught be doubted, and who mightenter the country
under deceitful pretexfs. It 1s for reasons like these
that the general license to foreigners to enter the dommn-
1ons of a friendly power, 1s never understood to extena
to a military force, and an army marching mio the
dominions of another sovereign, may justly be consider-
ed as committing an act of hostility , and, if not opposed
by force, acquires no privilege by its wrregular and -
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proper conduct. It may however well be questioned scrmoonzr

whether any.other than the sovereign power of the state  ®x-

be capable of deciding that such military commander cHAXGE

18 without a license. (8

MSFADDON

But the rule which 18 applicable to armres, does not &oTHERS.

appear to be equally applicable to ships of war entering ———eem—

the ports of a friendly power. The mjury mnseparable

from the march of an army through an inhabited coun-

try, and the dangers often, indeed generally, attending

it, do not ensue from admitting a ship of war, without

special license, mto a friendly port. A different, rule

therefore with respect to this species of military force

has been generally adopted. If, for reasons of state,

the ports of a nation gencrally, or any particular ports

be closed agamnst vessels of war generally, or the ves-

sels of any particular nation, notice 1s usunally given of

such determination. If there beno prohibition, the ports

of a friendly nation are considered as open fo the pub-

Yic ships of all powers with whom it 18 at peace, and

they are supposed to enter such ports and to remam in

them while allowed to remam, under the protection of

the government of the place.

In almost every instance, the treaties between civili-
zed nations contamn a stipulation to this effect in favor
of vesgels driven mn by stress of weather or other urgent
necessity. Xn such cases the sovereign is bound by
compact to authorize foreign vessels to enter his ports.
The treaty binds hum to allow vessels 1n distress to find
refuge and asylum 1 his ports, and this 15 a license
which he 1s not at liberty to retract. It would be diffi-
cult to assign a reason for withholding from a license
thus granted, any immurity from local jurisdiction
which would be implied 1n a special license.

If there be no treaty applicable to the case, and the
sovereign, from motives deemed adefyuate by humself,
permits his ports to remain open to the public ships of
foreign friendly powers, the conclusion seems mrresista-
ble, that they enter by his assent. And if they enter by
his assent necessarily amplieds no just reasonis percerv-
ed by the Court for distingmishing their case from that
of vessela which enter by express assent.
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scHOONER In all the cases of exemption which have been reviewed,

much has been 1mplied, but the obligation of what was

cHANGE 1mplied has been found equal to the, obligation of that

which was expressed. Are there reasons for denymg

3sFADDON the application of this principle to ships of war ™
& OTHERS. .
~eeee——  Imthis part of the subject a difficulty 1s to be encoun-

tered, the sertousness of which is acknowledged, but
which the Court will not attempt to evade.

Those treaties which provide for the admission and
safe departire of public vessels entermg a port from
stress of weather, or other urgent cause, provide in like
manner for the private vessels of the nation , and where
public vessels enter a port under the general license
which 1s 1implied merely from the absence of a prohipi-
tion, they ave, it may be urged, in the same condition
with merchant vessels entering the same port for the
purposes of trade who cannot thereby claim any exemp-
tion from the jurisdiction of the country. It may be
contended, certamnly with much plausibility if not cor-
rectness, that the same rule, and:same principle are ap-
plicable to public and private ships, and since it 1s admit-
ted that private ships entermg without special license be-
come subject to the local jurisdiction, it 1s demanded on
what authority an exception 1s made m favor of ships of
war.

It1s by no means conceded, that a private vessel real-
Iy availing herself of an asylum provided by treaty,
and not attempting to trade, would become amenable to
the local jursdiction, unless she committed some act for-
feiting the protection she claims under compact. On
the contrary, mot" s mav be assigned for stipulating,
and according mmmunities fo vessels 1 cases of distress,
which would not be demanded for, or allowed to those
which enter voluntarily and for ordinary purposes. On
this part of the subject; however, the Court does not
mean to indicate anv opimon.  T'he case itself may pos-
sibly occur, and ought not to be prejudged.

VWithout deciding how far such stipulations m favor
of distressed vessels, as are usual in treaties, may ex-
empt private ships from the jurisdiction of the place, it
mav safely be asserted, that the whole reasommg upon
which such exemption has been 1mplied m other cases;
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applies with full force to the exemption of ships of war scHooNER
m this. EX-
CHANGE

¢ It is 1mpossible tokonceive,” says Vattel, ¢ that a D,

Prince who sendsan ambassador or any other minister can MsrADDON

have any mtention of subjecting him fo the anthority of a &orurrs.

foreign power, and tlns consideration furnishes an addi- ————-

tional argument, which completely establishes the inde-

pendency of a public mimster. If it cannot be reason-

ably presumed that his sovereign means to subject him

to the authority of the prince to whom he 13 sent, the

latter, 1n recerving the rmster; consents to admit him

on the footing of independency , and thus there exists he-

tween the two princes a tacit convention, which gives a

new force to the natural obligation.”

Equally 1mpossible 1s it fo conceive, whatever may be
the construction as to private ships, that a prince who
stipulates a passage for lus troops, or an asylum for Ins
slups of war in distress, should mean to subject his ar-
my or Ius navy to the jumsdiction of a foreign sove-
reign. And if this cannot be presumed, the sovereign
of the port must be considered as having conceded the
privilege to the extent in which it must have been un-
derstood to be asked.

To the Court, it appears, that where, without treaty,
the ports of a nation are open to the private and public
ships of a friendly power, whose subjects have also li-
berty without special license, fo enter the country for
business or amusement, a clear distinction 1s to be
drawn between the rights accorded to private individu-
als or private trading vessels, and those accorded to
public armed ships which constitufe a part of the mili-
tary force of the nation.

The preceding reasomng, has maintained the propo-
gitions that all exemptions from territorial jurisdiction,
must be der1ved from the consent of the sovereign of the
territory , that this consent may be implied or expres-
sed, and that when 1mplied, its extent must be regula-
ted by the nature of the case, and the views under which

the parties requiring and conceding it must be supposed
to act,
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scnooNER  When private individuals of one nation spread them-

=x-  selves through another asbusmess or caprice may direct,

crANGE mingling ndiscriminately with the mhabitants of that

v.  other, op when merchant vessels enter for the purposes

meranDoON of trade, it would be obviously mconvenient and dange-

& oTHERS. rous to society, and would subject the laws to continual

~m-mee Iaction, and the government fo degradation, if such

imdividualsor merchantsdid not owe temporary and local

allegiance, and were not amenable to the jurisdiction of

the country. Nor can the foreign sovereign have any

motive for wishing such exemption. His subjecis thus

passmg mto foreign countries, are not employed by

him, nor are they engaged 1z national pursuits. Con-

sequently there are powerful motives for not exempting

persons ef this description from the jurisdiction of the

country in which they are found, and no one motive for

requirmng it, The implied license, therefore, under

which they enter can never be construed to grant such
exemption.

But in all respects different 1s the situation of a pub-
lic armed ship. She constitutes a part of the military
force of her nation, acts under the immediate and di-
rect command of the sovereign , 1s employed by him in
national objects. He has many and powerful motives
for preventing those objects from being defeated by the
mterference of a foreign state. Such interference can-
not take place without affecting his power and s digni-
ty The implied license therefore under which such
vessel enters a friendly porf, may reasonably be con-
strued, and it scems to.the Court, ought to be construed,
as contaming an exemption from the jurisdiction of the
sovereign. within whose territory she claums. the rites of
hospitality.

Upon these principles; by the unaninous -consent of
nations, a foreigner 1s amenable to the laws of the place,
but certainly 1n practice, nations have not yet asserted
thewr jurisdiction over the public armed ships of a fe-
reign sovereign entermg a port open for therr recep-
tion.

Bynkershoek, a jurist of great reputation, hasandeed
mawmtamed that the property of a foreign sovereign is
not distingmshable by any legal exemption from the
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property of an ordinary individeal, and has quofed se- SCHOONER

veral cases in which courts have exercised jurisdiction  Ex-

over causes 1n which a foreign sovereign was made a CHANGE

party defendant. 0.

McFADDON

Without indicating any opmion ox- this question, it & oTBERS.

may safely be ainrmed, that there 1s 2 manifest:distine- wavemn-ssioe

tion between the private property of the persom who

happeus to be a primce, and that militaty force which

supports the sovercign power, and mamtains the digms

ty and the mdependence of a nation. A prince, by ac-

gumring private property in a foreign country, may pos-

gsibly be considered as subjecting that property to.the

territorial yurisdiction ; he may be constdered as so fap

laying down the prince, and assuming the character of &

private individual, but this he canmot bE presumed to

do with respect to any portion of that armed-force,

whick upholds his crown, and the natioh heaS ehrusted

to govern,

The only applicable case cited by Bynkershock, 1s that
of the Spanish ships of war seszed m Flushing for a debt
due from the king of Spain. In that case, the states
general mterposed, and there is reason to believe;
from the manner m which the transaction 1s sfated,
that, either by the mterference of government, or the de-
cision of the court, the vessels were ré¢leased.

‘1S case-of the Spanish vessels 1s; it 18 believed, the
ohly case furmshed by the history of the world, of an
attempt made by an individual to asserta claim against
a foreign prince, by seizing the armed vessels of the na«
tion. That thus proceediug was at once arrested by the
government, 1 a nation ~which appears to have asserted
the power of proceeding in the same manner agamnst the
pravate property of the prince, wonld seem to furmish no-
feeble argument in support of the umiversality of the
opmion 1n favor of the exemption claxmed for ships of
war. ¢ The distinction made m our own laws between
public and private ships would appedr to ‘proceed from
the same opinion.

atseems then to the Court, to be a principle of public

law, that national ships of war, entering the port of &

friendly power open for their reception. are to be tonst-
YOL. VIL a0
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-scH0oNER dered as exempted by the consent of that power from its
EX-  jursdiction.
CHANGE’

v. Without doubt, the sovereign of -the place 1s capable
37ADDON of destroying this mmplication. He may claum and ex-
&oTHERS. ercise jurisdiction either by employmmg force, or by sub-
oo jecting such vessels to the ordinary tribunals. But un

til such power be exerted in a manner not to be misun-
derstood, the sovereign cannot be considered as having
imparted to the ordinary tribunals a jurisdiction, which
it would be a breach of faith to exercise. 'Those gene-
ral statutory provisions therefore which are descriptive
of the ordinary jurisdiction of the judicial tribunals,
which give anindividual whose property has-been wrest-
ed from him, a right to claim.that property m the courts
of the country, in which it 1s found, ought ndt, m the
opiiton of this Court, to be so construed as to give themn
jurisdiction g2 caee, in which the sovereign power has
impliedly constrted to wave itsjurisdiction.

The arguments 1p faver of this opmion which have
been drawn from the general mability of the judicial
power to enforce its decisions m cases of this descrip-
tion, from the consideration, that the sovereign power
of the nation 1s alone competent fo avenge wrongs com-
mitted by a sovereign. that the questions to which such
wrongs give birth are-rather questions of policy than of
law, that they are for diplomatic, rather than legal dis-
cussion, are of greaf. weight, and merit serious attention.
But the argument has already been drawn fo g length,
which forbids a particular examnation of these' points.

The principles which have been stated, will now be
applied to the case at bar.

In the present state of the ¢vidence "and proceedings,
the Exchange must be considered as a vessel, which was
the property of the Libellants, whosé claimis repelled by
the fact, that she 13 now a national armed veéssel, commis-
sworied by, and 1n the service of the emperor of France.
The evidence of this fact 18 mot controverted. Butitis
contended, that it constifutes no.bar to an enquiry mto
the validity of the title, by which-tke emperor holds this
vessel. Every person, it 1s alleged; who 1s entitled to pro-
perty brought within the jurisdiction of cur Courts, has 2
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right to assert his title 1n those Courts, unless there be scHooNER.

some law taking his case out of the general yule. It 1s
therefore said to be the right, and if it be the right, it1s
the duty of the Court, to enquire whether this title has

EX-
CHANGE
Ve

been extingmshed by an act, the validity of which 18 re- M‘FADDON

cognized by national or municipal law.

If the preceding reasonng be correct, the Exchange,
being a public armed ship, m the service of a foreign so-
vereign, with whom the government of the United States
18 at peace, and having entered an American port open
for herreception, on the terms on which ships of war are
generally permitted to enter the ports of a friendly pow-
er, must be considered as having come mto the Ame-
rican territory, under an implied promise, that while
necessarily within it, and demeaning herself m a friend-
1y manner, she should be exempt from. the jurisdiction
of the country.

If this epinion be correct, there seems to be a necessi-
ty for” admitting that the fact might be disclosed to the
LCourt by the suggestion of the Attorney for the United
States.

I am directed to deliver it, as the opimion of the Court,
that the senfence of the Circuit Court, reversiug the sen-
tence of the District Court, m the case of the Exchange
be reversed, and that of the District Court, dismissmg

the libel, be affirmed.

ARCHIBALD . FREELAND
'DD
HERON, LENOX AND COMPANY

THIS cause having been argued I;y WINDER, for
ihe Appellant, and P B. Key, for the Appellees.

JAll the judges berng present,

DuvALY, Justice, delivered the opmnion of the Tourt
as follows

& OTHERS.

b — u G———

1842.

An accoant
current sent
by a foreign
merchant toa
raerchant
this country &
not ohjected to
for two years,
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