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Non-compliance by warships with the laws and regulations of the coastal State 7-9 Art. 30

coastal State require it to leave the territorial sea. This order may be issued regardlessl%pL_57
whether or not the warship passage is innocent.

2. ‘the coastal State may require it to leave the territorial sea immediately’

Art. 30 does not specify what further steps the coastal State may take to secure compliance 7
with its request. Neither does the International Law Commission’s Commentary on Art. 25
CTSCZ provide any assistance.!! NORDQUIST et al. observe that requiring a warship to leave the
territorial sea immediately is the ‘sole recourse available to a coastal State’.!? Oxman notes this
is the classic remedy available to the State lacking enforcement jurisdiction, and regards it
equivalent to the remedy of expulsion from territory for misbehaving diplomats.'* However,
this limitation may simply be a conventional one and other forcible measures may be taken
under general international law, including countermeasures.

Art. 25 permits steps to be taken to prevent passage which is non-innocent. The key issue 8
is then whether a warship’s failure to comply with a request to leave the territorial sea
renders its passage non-innocent. This interpretation is one that is open to the coastal State,
although it seems reasonable to require some investigation of the situation by the coastal
State, and to allow the warship an opportunity to correct its conduct. CHURCHILL & Lowe take
the position that the coastal State ‘may use any force necessary” to compel a warship to leave
the territorial sea.'* Likewise, DeLuPIs regards Art. 30 as appropriate for milder cases of
violations of local laws, and that force may be used in more serious cases.!® If force is
permissible, then it must necessarily comply with general requirements of necessity and
proportionality. It is suggested that coastal States should first consider other appropriate
measures, such as diplomatic protest before resorting to force.

3. Prior Notification

Neither Art. 30, nor any other provision in Part I, Section 3, requires the prior notification 9
or authorization of entry into the territorial sea by warships for the purpose of exercising the
right of innocent passage. The issue was vigorously debated during the conference proceed-
ings.!® Although no consensus was reached on the matter, progress was secured by side-
stepping the issue, leaving the matter to be addressed implicitly in Art. 19 on the meaning of
innocent passage and Art. 25 on the rights of protection of the coastal States, as well as
general international law. Prior authorisation indicates that coastal States may control the
enjoyment of the right of innocent passage, and this is contrary to the other provisions of
Section 3. Notification is not incompatible with the regulatory authority of the coastal State,
under Art. 21, but remains indeterminate as a matter of conventional law. Hence, questions
of prior notification should be considered according to the practice of States in light of the
general provisions on innocent passage.'”
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