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INTERNATIONAL COURT OF JUSTICE
1986 YEAR 1986
27 June
General List
No. 70 27 June 1986

CASE CONCERNING MILITARY AND
PARAMILITARY ACTIVITIES IN AND AGAINST
NICARAGUA

(NICARAGUA v. UNITED STATES OF AMERICA)

MERITS

Failure of Respondent to appear — Statute of the Court, Article 53 — Equality of
the parties.

Jurisdiction of the Court — Effect of application of multilateral treaty reservation
to United States declaration of acceptance of jurisdiction under Statute, Article 36,
paragraph 2 — Third State “affected” by decision of the Court on dispute arising
under a multilateral treaty — Character of objection to jurisdiction not exclusively
preliminary — Rules of Court, Article 79.

Justiciability of the dispute — “Legal dispute” (Statute, Article 36, paragraph 2).

Establishment of facts — Relevant period — Powers of the Court — Press informa-
tion and matters of public knowledge — Statements by representatives of States —
Evidence of witnesses — Implicit admissions — Material not presented in accordance
with Rules of Court.

Acts imputable to respondent State — Mining of ports — Attacks on oil installa-
tions and other objectives — Overflights — Support of armed bands opposed to Gov-
ernment of applicant State — Encouragement of conduct contrary to principles of
humanitarian law — Economic pressure - Circumstances precluding international
responsibility — Possible justification of imputed acts — Conduct of Applicant during
relevant period.

Applicable law — Customary international law — Opinio juris and State practice
— Significance of concordant views of Parties — Relationship between customary
international law and treaty law — United Nations Charter — Significance of Reso-
lutions of United Nations General Assembly and Organization of American States
General Assembly.
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Principle prohibiting recourse to the threat or use of force in international rela-
tions — Inherent right of self-defence — Conditions for exercise — Individual and
collective self-defence — Response to armed attack — Declaration of having been the
object of armed attack and request for measures in the exercise of collective self-
defence.

Principle of non-intervention — Content of the principle — Opinio juris —-State
practice — Question of collective counter-measures in response to conduct not
amounting to armed attack.

State sovereignty — Territory — Airspace — Internal and territorial waters —
Right of access of foreign vessels.

Principles of humanitarian law — 1949 Geneva Conventions — Minimum rules
applicable — Duty of States not to encourage disrespect for humanitarian law —
Notification of existence and location of mines.

Respect for human rights — Right of States to choose political system, ideology
and alliances.

1956 Treaty of Friendship, Commerce and Navigation — Jurisdiction of the Court —
Obligation under customary international law not to commit acts calculated to defeat
object and purpose of a treaty — Review of relevant treaty provisions.

Claim for reparation.
Peaceful settlement of disputes.

JUDGMENT

Present : President NAGENDRA SINGH ; Vice-President DE LACHARRIERE ;
Judges LACHS, RUDA, ELIAS, ODA, AGO, SETTE-CAMARA, SCHWEBEL,
Sir Robert JENNINGS, MBAYE, BEDJAOUI, NI, EVENSEN ; Judge ad hoc
COLLIARD ; Registrar TORRES BERNARDEZ.

In the case concerning military and paramilitary activities in and against
Nicaragua,

between

the Republic of Nicaragua,

represented by
H.E. Mr. Carlos Argiiello Gomez, Ambassador,
as Agent and Counsel,

Mr. Ian Brownlie, Q.C.,, F.B.A., Chichele Professor of Public International
Law in the University of Oxford ; Fellow of All Souls College, Oxford,

Hon. Abram Chayes, Felix Frankfurter Professor of Law, Harvard Law
School ; Fellow, American Academy of Arts and Sciences,

Mr. Alain Pellet, Professor at the University of Paris-Nord and the Institut
d’études politiques de Paris,
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Mr. Paul S. Reichler, Reichler and Appelbaum, Washington, D.C. ; Member
of the Bar of the United States Supreme Court ; Member of the Bar of the
District of Columbia,

as Counsel and Advocates,

Mr. Augusto Zamora Rodriguez, Legal Adviser to the Foreign Ministry of the
Republic of Nicaragua,

Miss Judith C. Appelbaum, Reichler and Appelbaum, Washington, D.C. ;
Member of the Bars of the District of Columbia and the State of Califor-
nia,

Mr. David Wippman, Reichler and Appelbaum, Washington, D.C.,

as Counsel,

and

the United States of America,

THE COURT,
composed as above,
delivers the following Judgment :

1. On 9 April 1984 the Ambassador of the Republic of Nicaragua to the
Netherlands filed in the Registry of the Court an Application instituting pro-
ceedings against the United States of America in respect of a dispute concerning
responsibility for military and paramilitary activities in and against Nicaragua.
In order to found the jurisdiction of the Court the Application relied on declara-
tions made by the Parties accepting the compulsory jurisdiction of the Court
under Article 36 of the Statute.

2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was at
once communicated to the Government of the United States of America. In
accordance with paragraph 3 of that Article, all other States entitled to appear
before the Court were notified of the Application.

3. At the same time as the Application was filed, the Republic of Nicaragua
also filed a request for the indication of provisional measures under Article 41 of
the Statute. By an Order dated 10 May 1984, the Court rejected a request made
by the United States for removal of the case from the list, indicated, pending its
final decision in the proceedings, certain provisional measures, and decided that,
until the Court delivers its final judgment in the case, it would keep the matters
covered by the Order continuously under review.

4. By the said Order of 10 May 1984, the Court further decided that the
written proceedings in the case should first be addressed to the questions of the
jurisdiction of the Court to entertain the dispute and of the admissibility of the
Application. By an Order dated 14 May 1984, the President of the Court fixed
30 June 1984 as time-limit for the filing of a Memorial by the Republic of Nica-
ragua and 17 August 1984 as time-limit for the filing of a Counter-Memorial by
the United States of America on the questions of jurisdiction and admissibility
and these pleadings were duly filed within the time-limits fixed.

S. Inits Memorial on jurisdiction and admissibility, the Republic of Nicara-
gua contended that, in addition to the basis of jurisdiction relied on in the Appli-
cation, a Treaty of Friendship, Commerce and Navigation signed by the Parties
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in 1956 provides an independent basis for jurisdiction under Article 36, para-
graph 1, of the Statute of the Court.

6. Since the Court did not include upon the bench a judge of Nicaraguan
nationality, Nicaragua, by a letter dated 3 August 1984, exercised its right under
Article 31, paragraph 2, of the Statute of the Court to choose a judge ad hoc to sit
in the case. The person so designated was Professor Claude-Albert Colliard.

7. On 15 August 1984, two days before the closure of the written proceedings
on the questions of jurisdiction and admissibility, the Republic of El Salvador
filed a Declaration of Intervention in the case under Article 63 of the Statute.
Having been supplied with the written observations of the Parties on the Decla-
ration pursuant to Article 83 of the Rules of Court, the Court, by an Order dated
4 October 1984, decided not to hold a hearing on the Declaration of Intervention,
and decided that that Declaration was inadmissible inasmuch as it related to the
phase of the proceedings then current.

8. On 8-10 October and 15-18 October 1984 the Court held public hearings at
which it heard the argument of the Parties on the questions of the jurisdiction of
the Court to entertain the dispute and the admissibility of the Application.

9. By a Judgment dated 26 November 1984, the Court found that it had juris-
diction to entertain the Application on the basis of Article 36, paragraphs 2
and 5, of the Statute of the Court ; that it had jurisdiction to entertain the Appli-
cation in so far as it relates to a dispute concerning the interpretation or applica-
tion of the Treaty of Friendship, Commerce and Navigation between the United
States and Nicaragua of 21 January 1956, on the basis of Article XXIV of that
Treaty ; that it had jurisdiction to entertain the case ; and that the Application
was admissible.

10. By a letter dated 18 January 1985 the Agent of the United States referred
to the Court’s Judgment of 26 November 1984 and informed the Court as fol-
lows :

“the United States is constrained to conclude that the judgment of the Court
was clearly and manifestly erroneous as to both fact and law. The United
States remains firmly of the view, for the reasons given in its written and oral
pleadings that the Court is without jurisdiction to entertain the dispute, and
that the Nicaraguan application of 9 April 1984 is inadmissible. Accord-
ingly, it is my duty to inform you that the United States intends not to par-
ticipate in any further proceedings in connection with this case, and reserves
its rights in respect of any decision by the Court regarding Nicaragua’s
claims.”

11. By an Order dated 22 January 1985 the President of the Court, after
referring to the letter from the United States Agent, fixed 30 April 1985 as
time-limit for a Memorial of Nicaragua and 31 May 1985 as time-limit for a
Counter-Memorial of the United States of America on the merits of the dispute.
The Memorial of Nicaragua was filed within the time-limit so fixed ; no pleading
was filed by the United States of America, nor did it make any request for
extension of the time-limit. In its Memorial, communicated to the United States
pursuant to Article 43 of the Statute of the Court, Nicaragua invoked Article 53
of the Statute and called upon the Court to decide the case despite the failure of
the Respondent to appear and defend.

7

RUL-5



RUL-5

18 MILITARY AND PARAMILITARY ACTIVITIES (JUDGMENT)

12. On 10 September 1985, immediately prior to the opening of the oral pro-
ceedings, the Agent of Nicaragua submitted to the Court a number of documents
referred to as “Supplemental Annexes” to the Memorial of Nicaragua. In appli-
cation of Article 56 of the Rules of Court, these documents were treated as “new
documents” and copies were transmitted to the United States of America, which
did not lodge any objection to their production.

13. On 12-13 and 16-20 September 1985 the Court held public hearings at
which it was addressed by the following representatives of Nicaragua :
H.E. Mr. Carlos Argiiello Gomez, Hon. Abram Chayes, Mr. Paul S. Reichler,
Mr. Ian Brownlie, and Mr. Alain Pellet. The United States was not represented at
the hearing. The following witnesses were called by Nicaragua and gave evi-
dence : Commander Luis Carrion, Vice-Minister of the Interior of Nicaragua
(examined by Mr. Brownlie) ; Dr. David MacMichael, a former officer of the
United States Central Intelligence Agency (CIA) (examined by Mr. Chayes) ;
Professor Michael John Glennon (examined by Mr. Reichler) ; Father Jean Loi-
son (examined by Mr. Pellet) ; Mr. William Huper, Minister of Finance of Nica-
ragua (examined by Mr. Argiiello Gomez). Questions were put by Members of
the Court to the witnesses, as well as to the Agent and counsel of Nicaragua, and
replies were given either orally at the hearing or subsequently in writing. On
14 October 1985 the Court requested Nicaragua to make available certain fur-
ther information and documents, and one Member of the Court put a question to
Nicaragua. The verbatim records of the hearings and the information and docu-
ments supplied in response to these requests were transmitted by the Registrar to
the United States of America.

14. Pursuant to Article 53, paragraph 2, of the Rules of Court, the pleadings
and annexed documents were made accessible to the public by the Court as from
the date of opening of the oral proceedings.

15. In the course of the written proceedings, the following submissions were
presented on behalf of the Government of Nicaragua :

in the Application :

“Nicaragua, reserving the right to supplement or to amend this Appli-
cation and subject to the presentation to the Court of the relevant evidence
and legal argument, requests the Court to adjudge and declare as follows :

(a) That the United States, in recruiting, training, arming, equipping,
financing, supplying and otherwise encouraging, supporting, aiding,
and directing military and paramilitary actions in and against Nicara-
gua, has violated and is violating its express charter and treaty obliga-
tions to Nicaragua, and in particular, its charter and treaty obligations
under :

— Atrticle 2 (4) of the United Nations Charter ;

— Articles 18 and 20 of the Charter of the Organization of American
States ;

~ Article 8 of the Convention on Rights and Duties of States ;

— Article I, Third, of the Convention concerning the Duties and Rights
of States in the Event of Civil Strife.
(b) That the United States, in breach of its obligation under general and
customary international law, has violated and is violating the sover-
eignty of Nicaragua by :
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armed attacks against Nicaragua by air, land and sea ;

incursions into Nicaraguan territorial waters ;

aerial trespass into Nicaraguan airspace ;

efforts by direct and indirect means to coerce and intimidate the
Government of Nicaragua.

(c) That the United States, in breach of its obligation under general and
customary international law, has used and is using force and the threat
of force against Nicaragua.

(d) That the United States, in breach of its obligation under general and
customary international law, has intervened and is intervening in the
internal affairs of Nicaragua.

(e) That the United States, in breach of its obligation under general and
customary international law, has infringed and is infringing the freedom
of the high seas and interrupting peaceful maritime commerce.

(f) That the United States, in breach of its obligation under general and
customary international law, has killed, wounded and kidnapped and is
killing, wounding and kidnapping citizens of Nicaragua.

{g) That, in view of its breaches of the foregoing legal obligations, the
United States is under a particular duty to cease and desist immediately :

from all use of force — whether direct or indirect, overt or covert —
against Nicaragua, and from all threats of force against Nicaragua ;

from all violations of the sovereignty, territorial integrity or political
independence of Nicaragua, including all intervention, direct or in-
direct, in the internal affairs of Nicaragua ;

from all support of any kind — including the provision of training, arms,
ammunition, finances, supplies, assistance, direction or any other form
of support — to any nation, group, organization, movement or indivi-
dual engaged or planning to engage in military or paramilitary actions
in or against Nicaragua ;

from all efforts to restrict, block or endanger access to or from
Nicaraguan ports ;

and from all killings, woundings and kidnappings of Nicaraguan citi-
zens.

(h) That the United States has an obligation to pay Nicaragua, in its own
right and as parens patriae for the citizens of Nicaragua, reparations for
damages to person, property and the Nicaraguan economy caused by
the foregoing violations of international law in a sum to be determined
by the Court. Nicaragua reserves the right to introduce to the Court a
precise evaluation of the damages caused by the United States™ ;

in the Memorial on the merits :

“The Republic of Nicaragua respectfully requests the Court to grant the
following relief :

First : the Court is requested to adjudge and declare that the United

RUL-5
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States has violated the obligations of international law indicated in this
Memorial, and that in particular respects the United States is in continuing
violation of those obligations.

Second : the Court is requested to state in clear terms the obligation which
the United States bears to bring to an end the aforesaid breaches of interna-
tional law.

Third : the Court is requested to adjudge and declare that, in consequence
of the violations of international law indicated in this Memorial, compensa-
tion is due to Nicaragua, both on its own behalf and in respect of wrongs
inflicted upon its nationals ; and the Court is requested further to receive
evidence and to determine, in a subsequent phase of the present proceed-
ings, the quantum of damages to be assessed as the compensation due to the
Republic of Nicaragua.

Fourth : without prejudice to the foregoing request, the Court is requested
to award to the Republic of Nicaragua the sum of 370,200,000 United States
doliars, which sum constitutes the minimum valuation of the direct dam-
ages, with the exception of damages for killing nationals of Nicaragua,
resulting from the violations of international law indicated in the substance
of this Memorial.

With reference to the fourth request, the Republic of Nicaragua reserves
the right to present evidence and argument, with the purpose of elaborating
the minimum (and in that sense provisional) valuation of direct damages
and, further, with the purpose of claiming compensation for the killing of
nationals of Nicaragua and consequential loss in accordance with the prin-
ciples of international law in respect of the violations of international law
generally, in a subsequent phase of the present proceedings in case the Court
accedes to the third request of the Republic of Nicaragua.”

16. At the conclusion of the last statement made on behalf of Nicaragua at the
hearing, the final submissions of Nicaragua were presented, which submissions
were identical to those contained in the Memorial on the merits and set out
above.

17. No pleadings on the merits having been filed by the United States of
America, which was also not represented at the oral proceedings of Septem-
ber 1985, no submissions on the merits were presented on its behalf.

k* ok ok ok ok

18. The dispute before the Court between Nicaragua and the United
States concerns events in Nicaragua subsequent to the fall of the Govern-
ment of President Anastasio Somoza Debayle in Nicaragua in July 1979,
and activities of the Government of the United States in relation to Nicara-
gua since that time. Following the departure of President Somoza, a Junta
of National Reconstruction and an 18-member government was installed
by the body which had led the armed opposition to President Somoza, the
Frente Sandinista de Liberacion Nacional (FSLN). That body had initially
an extensive share in the new government, described as a “democratic
coalition”, and as a result of later resignations and reshuffles, became

10
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almost its sole component. Certain opponents of the new Government,
primarily supporters of the former Somoza Government and in particular
ex-members of the National Guard, formed themselves into irregular
military forces, and commenced a policy of armed opposition, though
initially on a limited scale.

19. The attitude of the United States Government to the “democratic
coalition government” was at first favourable ; and a programme of eco-
nomic aid to Nicaragua was adopted. However by 1981 this attitude had
changed. United States aid to Nicaragua was suspended in January 1981
and terminated in April 1981. According to the United States, the reason
for this change of attitude was reports of involvement of the Government
of Nicaragua in logistical support, including provision of arms, for guer-
rillas in El Salvador. There was however no interruption in diplomatic
relations, which have continued to be maintained up to the present time.
In September 1981, according to testimony called by Nicaragua, it was
decided to plan and undertake activities directed against Nicaragua.

20. The armed opposition to the new Government in Nicaragua, which
originally comprised various movements, subsequently became organized
into two main groups : the Fuerza Democratica Nicaragiiense (FDN) and
the Alianza Revolucionaria Democratica (ARDE). The first of these grew
from 1981 onwards into a trained fighting force, operating along the
borders with Honduras ; the second, formed in 1982, operated along the
borders with Costa Rica. The precise extent to which, and manner in
which, the United States Government contributed to bringing about these
developments will be studied more closely later in the present Judgment.
However, after an initial period in which the “covert” operations of United
States personnel and persons in their pay were kept from becoming public
knowledge, it was made clear, not only in the United States press, but also
in Congress and in official statements by the President and high United
States officials, that the United States Government had been giving sup-
port to the contras, a term employed to describe those fighting against the
present Nicaraguan Government. In 1983 budgetary legislation enacted by
the United States Congress made specific provision for funds to be used by
United States intelligence agencies for supporting “directly or indirectly,
military or paramilitary operations in Nicaragua”. According to Nicara-
gua, the contras have caused it considerable material damage and wide-
spread loss of life, and have also committed such acts as killing of pris-
oners, indiscriminate killing of civilians, torture, rape and kidnapping. It is
contended by Nicaragua that the United States Government is effectively
in control of the contras, that it devised their strategy and directed their
tactics, and that the purpose of that Government was, from the beginning,
to overthrow the Government of Nicaragua.

21. Nicaragua claims furthermore that certain military or paramilitary
operations against it were carried out, not by the contras, who at the time
claimed responsibility, but by persons in the pay of the United States

11
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Government, and under the direct command of United States personnel,
who also participated to some extent in the operations. These operations
will also be more closely examined below in order to determine their legal
significance and the responsibility for them ; they include the mining of
certain Nicaraguan ports in early 1984, and attacks on ports, oil installa-
tions, a naval base, etc. Nicaragua has also complained of overflights of its
territory by United States aircraft, not only for purposes of intelligence-
gathering and supply to the contras in the field, but also in order to
intimidate the population.

22. In the economic field, Nicaragua claims that the United States has
withdrawn its own aid to Nicaragua, drastically reduced the quota for
imports of sugar from Nicaragua to the United States, and imposed a trade
embargo ; it has also used its influence in the Inter-American Develop-
ment Bank and the International Bank for Reconstruction and Develop-
ment to block the provision of loans to Nicaragua.

23. As a matter of law, Nicaragua claims, inter alia, that the United
States has acted in violation of Article 2, paragraph 4, of the United
Nations Charter, and of a customary international law obligation to
refrain from the threat or use of force ; that its actions amount to inter-
vention in the internal affairs of Nicaragua, in breach of the Charter of the
Organization of American States and of rules of customary international
law forbidding intervention ; and that the United States has acted in
violation of the sovereignty of Nicaragua, and in violation of a number of
other obligations established in general customary international law and in
the inter-American system. The actions of the United States are also
claimed by Nicaragua to be such as to defeat the object and purpose of a
Treaty of Friendship, Commerce and Navigation concluded between the
Parties in 1956, and to be in breach of provisions of that Treaty.

24. Asalready noted, the United States has not filed any pleading on the
merits of the case, and was not represented at the hearings devoted thereto.
It did however make clear in its Counter-Memorial on the questions of
jurisdiction and admissibility that “by providing, upon request, propor-
tionate and appropriate assistance to third States not before the Court”
it claims to be acting in reliance on the inherent right of self-defence
“guaranteed . .. by Article 51 of the Charter” of the United Nations, that is
to say the right of collective self-defence.

25. Various elements of the present dispute have been brought before
the United Nations Security Council by Nicaragua, in April 1984 (as the
Court had occasion to note in its Order of 10 May 1984, and in its
Judgment on jurisdiction and admissibility of 26 November 1984, 1.C.J.
Reports 1984, p. 432, para. 91), and on a number of other occasions. The
subject-matter of the dispute also forms part of wider issues affecting
Central America at present being dealt with on a regional basis in the

12
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context of what is known as the “Contadora Process” (I.C.J. Reports 1984,
pp. 183-185, paras. 34-36 ; pp. 438-441, paras. 102-108).

*
* *

26. The position taken up by the Government of the United States of
America in the present proceedings, since the delivery of the Court’s
Judgment of 26 November 1984, as defined in the letter from the United
States Agent dated 18 January 1985, brings into operation Article 53 of the
Statute of the Court, which provides that “Whenever one of the parties
does not appear before the Court, or fails to defend its case, the other party
may call upon the Court to decide in favour of its claim”. Nicaragua, has. in
its Memorial and oral argument, invoked Article 53 and asked for a
decision in favour of its claim. A special feature of the present case is that
the United States only ceased to take part in the proceedings after a
Judgment had been given adverse to its contentions on jurisdiction and
admissibility. Furthermore, it stated when doing so “that the judgment of
the Court was clearly and manifestly erroneous as to both fact and law”,
that it “remains firmly of the view . . . that the Court is without jurisdiction
to entertain the dispute” and that the United States “reserves its rights in
respect of any decision by the Court regarding Nicaragua’s claims”.

27. When a State named as party to proceedings before the Court
decides not to appear in the proceedings, or not to defend its case, the
Court usually expresses regret, because such a decision obviously has a
negative impact on the sound administration of justice (cf. Fisheries Juris-
diction, I.C.J. Reports 1973, p. 7, para. 12 ; p. 54, para. 13 ; 1.C.J. Reports
1974, p. 9, para. 17 ; p. 181, para. 18 ; Nuclear Tests, 1. C.J. Reports 1974,
p. 257, para. 15; p. 461, para. 15 ; Aegean Sea Continental Shelf, 1.C.J.
Reports 1978, p. 7, para. 15 ; United States Diplomatic and Consular Staff in
Tehran, 1.C.J. Reports 1980, p. 18, para. 33). In the present case, the Court
regrets even more deeply the decision of the respondent State not to
participate in the present phase of the proceedings, because this decision
was made after the United States had participated fully in the proceedings
on the request for provisional measures, and the proceedings on jurisdic-
tion and admissibility. Having taken part in the proceedings to argue that
the Court lacked jurisdiction, the United States thereby acknowledged that
the Court had the power to make a finding on its own jurisdiction to rule
upon the merits. It is not possible to argue that the Court had jurisdiction
only to declare that it lacked jurisdiction. In the normal course of events,
for a party to appear before a court entails acceptance of the possibility of
the court’s finding against that party. Furthermore the Court is bound to
emphasize that the non-participation of a party in the proceedings at any
stage of the case cannot, in any circumstances, affect the validity of its
Jjudgment. Nor does such validity depend upon the acceptance of that
judgment by one party. The fact that a State purports to “reserve its rights”
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in respect of a future decision of the Court, after the Court has determined
that it has jurisdiction, is clearly of no effect on the validity of that decision.
Under Article 36, paragraph 6, of its Statute, the Court has jurisdiction to
determine any dispute as to its own jurisdiction, and its judgment on that
matter, as on the merits, is final and binding on the parties under Articles 59
and 60 of the Statute (cf. Corfu Channel, Judgment of 15 December 1949,
L.C.J. Reports 1949, p. 248).

28. When Article 53 of the Statute applies, the Court is bound to
“satisfy itself, not only that it has jurisdiction in accordance with Articles
36 and 37, but also that the claim” of the party appearing is well founded in
fact and law. In the present case, the Court has had the benefit of both
Parties pleading before it at the earlier stages of the procedure, those
concerning the request for the indication of provisional measures and to
the questions of jurisdiction and admissibility. By its Judgment of 26 No-
vember 1984, the Court found, inter alia, that it had jurisdiction to enter-
tain the case ; it must however take steps to “satisfy itself” that the claims
of the Applicant are “well founded in fact and law”. The question of the
application of Article 53 has been dealt with by the Court in a number of
previous cases, referred to above, and the Court does not therefore find it
necessary to recapitulate the content of these decisions. The reasoning
adopted to dispose of the basic problems arising was essentially the same,
although the words used may have differed slightly from case to case.
Certain points of principle may however be restated here. A State which
decides not to appear must accept the consequences of its decision, the first
of which is that the case will continue without its participation ; the State
which has chosen not to appear remains a party to the case, and is bound by
the eventual judgment in accordance with Article 59 of the Statute. There is
however no question of a judgment automatically in favour of the party
appearing, since the Court is required, as mentioned above, to “satisfy
itself” that that party’s claim is well founded in fact and law.

29. The use of the term “satisfy itself” in the English text of the Statute
(and in the French text the term “s’assurer”’) implies that the Court must
attain the same degree of certainty as in any other case that the claim of the
party appearing is sound in law, and, so far as the nature of the case
permits, that the facts on which it is based are supported by convincing
evidence. For the purpose of deciding whether the claim is well founded in
law, the principle jura novit curia signifies that the Court is not solely
dependent on the argument of the parties before it with respect to the
applicable law (cf. “Lorus”, P.C.I.J., Series A, No. 10, p. 31), so that the
absence of one party has less impact. As the Court observed in the Fisheries
Jurisdiction cases :

“The Court .. ., as an international judicial organ, is deemed to take
Jjudicial notice of international law, and is therefore required in a case
falling under Article 53 of the Statute, as in any other case, to consider
on its own Initiative all rules of international law which may be
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relevant to the settlement of the dispute. It being the duty of the Court
itself to ascertain and apply the relevant law in the given circum-
stances of the case, the burden of establishing or proving rules of
international law cannot be imposed upon any of the parties, for the
law lies within the judicial knowledge of the Court.” (I.C.J. Reports
1974, p. 9, para. 17 ; p. 181, para. 18.)

Nevertheless the views of the parties to a case as to the law applicable to
their dispute are very material, particularly, as will be explained below
(paragraphs 184 and 185), when those views are concordant. In the present
case, the burden laid upon the Court is therefore somewhat lightened by
the fact that the United States participated in the earlier phases of the case,
when it submitted certain arguments on the law which have a bearing also
on the merits.

30. As to the facts of the case, in principle the Court is not bound to
confine its consideration to the material formally submitted to it by the
parties (cf. Brazilian Loans, P.C.1.J., Series A, No. 20/21, p. 124 ; Nuclear
Tests, 1.C.J. Reports 1974, pp. 263-264, paras. 31, 32). Nevertheless, the
Court cannot by its own enquiries entirely make up for the absence of one
of the Parties ; that absence, in a case of this kind involving extensive
questions of fact, must necessarily limit the extent to which the Court is
informed of the facts. It would furthermore be an over-simplification to
conclude that the only detrimental consequence of the absence of a party is
the lack of opportunity to submit argument and evidence in support of its
own case. Proceedings before the Court call for vigilance by all. The absent
party also forfeits the opportunity to counter the factual allegations of its
opponent. It is of course for the party appearing to prove the allegations it
makes, yet as the Court has held :

“While Article 53 thus obliges the Court to consider the submis-
sions of the Party which appears, it does not compel the Court to
examine their accuracy in all their details ; for this might in certain
unopposed cases prove impossible in practice.” (Corfu Channel, 1.C.J.
Reports 1949, p. 248.)

31. While these are the guiding principles, the experience of previous
cases in which one party has decided not to appear shows that something
more is involved. Though formally absent from the proceedings, the party
in question frequently submits to the Court letters and documents, in ways
and by means not contemplated by the Rules. The Court has thus to strike
a balance. On the one hand, it is valuable for the Court to know the views of
both parties in whatever form those views may have been expressed.
Further, as the Court noted in 1974, where one party is not appearing “it is
especially incumbent upon the Court to satisfy itself that it is in possession
of all the available facts” (Nuclear Tests, 1.C.J. Reports 1974, p. 263,
para. 31 ; p. 468, para. 32). On the other hand, the Court has to emphasize
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that the equality of the parties to the dispute must remain the basic
principle for the Court. The intention of Article 53 was that in a case of
non-appearance neither party should be placed at a disadvantage ; there-
fore the party which declines to appear cannot be permitted to profit from
its absence, since this would amount to placing the party appearing at a
disadvantage. The provisions of the Statute and Rules of Court concerning
the presentation of pleadings and evidence are designed to secure a proper
administration of justice, and a fair and equal opportunity for each party
to comment on its opponent’s contentions. The treatment to be given by
the Court to communications or material emanating from the absent party
must be determined by the weight to be given to these different consid-
erations, and is not susceptible of rigid definition in the form of a precise
general rule. The vigilance which the Court can exercise when aided by the
presence of both parties to the proceedings has a counterpart in the special
care it has to devote to the proper administration of justice in a case in
which only one party is present.

32. Before proceeding further, the Court considers it appropriate to
deal with a preliminary question, relating to what may be referred to as the
justiciability of the dispute submitted to it by Nicaragua. In its Counter-
Memorial on jurisdiction and admissibility the United States advanced a
number of arguments why the claim should be treated as inadmissible :
inter alia, again according to the United States, that a claim of unlawful use
of armed force is a matter committed by the United Nations Charter and
by practice to the exclusive competence of other organs, in particular the
Security Council ; and that an “ongoing armed conflict” involving the use
of armed force contrary to the Charter is one with which a court cannot
deal effectively without overstepping proper judicial bounds. These argu-
ments were examined by the Court in its Judgment of 26 November 1984,
and rejected. No further arguments of this nature have been submitted to
the Court by the United States, which has not participated in the subse-
quent proceedings. However the examination of the merits which the
Court has now carried out shows the existence of circumstances as a result
of which, it might be argued, the dispute, or that part of it which relates to
the questions of use of force and collective self-defence, would be non-
justiciable.

33. In the first place, it has been suggested that the present dispute
should be declared non-justiciable, because it does not fall into the cate-
gory of “legal disputes” within the meaning of Article 36, paragraph 2, of
the Statute. It is true that the jurisdiction of the Court under that provision
is limited to “legal disputes” concerning any of the matters enumerated in
the text. The question whether a given dispute between two States is or is
not a “legal dispute” for the purposes of this provision may itself be a
matter in dispute between those two States ; and if so, that dispute is to be
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settled by the decision of the Court in accordance with paragraph 6 of
Article 36. In the present case, however, this particular point does not
appear to be in dispute between the Parties. The United States, during the
proceedings devoted to questions of jurisdiction and admissibility, ad-
vanced a number of grounds why the Court should find that it had no
jurisdiction, or that the claim was not admissible. It relied inter alia on
proviso (¢) to its own declaration of acceptance of jurisdiction under
Article 36, paragraph 2, without ever advancing the more radical argument
that the whole declaration was inapplicable because the dispute brought
before the Court by Nicaragua was not a “legal dispute” within the
meaning of that paragraph. As a matter of admissibility, the United States
objected to the application of Article 36, paragraph 2, not because the
dispute was not a “legal dispute”, but because of the express allocation of
such matters as the subject of Nicaragua’s claims to the political organs
under the United Nations Charter, an argument rejected by the Courtinits
Judgment of 26 November 1984 (I.C.J. Reports 1984, pp. 431-436). Simi-
larly, while the United States c