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Letters and Additional Material Submitted for the Record

  Responses of Secretary of State Hillary Rodham Clinton to Questions 

        

   

Submitted by Senator John F. Kerry

    Questions 1a-1g. Some have expressed concerns that the Law of the 
Sea Convention would require the United States to accede to, or 
otherwise comply, with international climate change agreements, such as 
the Kyoto protocol. Among other things, they point to article 212 of 
the Convention, which provides, inter alia, that states parties shall 
``adopt laws and regulations to prevent, reduce, and control pollution 
of the marine environment from or through the atmosphere, applicable to 
the air space under their sovereignty and to vessels flying their flag 
or vessels or aircraft of their registry, taking into account 
internationally agreed rules, standards and recommended practices and 
procedures and the safety of air navigation.'' They also point to 
article 222 of the Convention, which provides, inter alia, that states 
parties to the Convention ``shall adopt laws and regulations and take 
measures necessary to implement applicable international rules and 
standards established through competent international organizations or 
diplomatic conferences to prevent, reduce, and control pollution of the 
marine environment from or through the atmosphere, in conformity with 
all relevant international rules and standards concerning the safety of 
air navigation.''

 (1a). Would United States accession to the Law of the Sea 
Convention require the United States to sign or accede to the 
Kyoto protocol or to sign, ratify, or accede to any other 
international agreement, legally binding or otherwise, 
concerning climate change?

    Answer. No. The Law of the Sea Convention is an oceans treaty, not 
a climate treaty. Joining the Convention would not require the United 
States to implement the Kyoto Protocol or any other particular climate 
change laws or policies, and the Convention's provisions could not 
legitimately be argued to create such a requirement.

 (1b). Would United States accession to the Law of the Sea 
Convention require the United States to adopt any new laws or 
regulations to implement rules or standards related to climate 
change established by international organizations or at 
diplomatic conferences?

    Answer. No. The Convention would not obligate the United States to 
adopt any such laws or regulations.

 (1c). If your response to questions 1(a) and/or 1(b) is 
``no,'' please explain in detail why the Convention, including 
Articles 207, 212 or 222, would not require such action by the 
United States.

    Answer. These articles appear in Part XII of the Convention, which 
addresses the marine environment. ``Pollution of the marine 
environment'' is defined in Article 1, paragraph 4. Even if one 
assumed, for the sake of argument, that (1) Part XII applied to the 
issue of climate change; (2) ``pollution of the marine environment'' 
existed within the meaning of Article 1(4); (3) there was a causal link 
between a Party's GHG emissions and such pollution; and (4) other 
requirements were satisfied, Part XII would still not require a Party 
to adopt particular climate laws or policies.
    Part XII's arguably relevant provisions are either extremely 
general (e.g., Article 194) or expressly do not require a Party to 
implement any particular standards.
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  Articles 207 and 212 call on Parties merely to ``tak[e] into 
account internationally agreed rules, standards and 
recommended practices and procedures.''

  Articles 213 and 222, which are the ``enforcement'' analogues 
to Articles 207 and 212, would likewise not require the 
United States to adopt or enforce particular standards 
related to climate change. The ``enforcement'' section of 
Part XII allocates responsibilities among flag States, 
coastal States, and port States, depending upon the source/
type of marine pollution in question. Adoption and 
enforcement of laws in relation to Articles 207 and 212 
fall within the domain of the State concerned. However, 
even if these articles applied to climate change, they 
would not require adoption or enforcement of Kyoto or other 
climate rules or standards. There are simply no such 
international rules and standards relating to climate 
change applicable to the United States.

 (1d)  Has any dispute resolution proceeding been instituted 
under the Convention against a country alleging failure to 
adopt or implement the Kyoto protocol or another international 
climate change agreement or climate change rules and standards 
established by international organizations or at diplomatic 
conferences?

    Answer. No. In the 18 years since the Convention has been in force, 
climate change has not been the subject of any dispute settlement 
proceedings.

 (1e). Would United States accession to the Law of the Sea 
Convention require the United States to adopt ``cap and trade'' 
legislation or regulations?

    Answer. No. The Convention would not require the United States to 
adopt ``cap and trade ' legislation or regulations or any other 
particular climate laws or policies.
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 (1f). If your response to question 1(f) is ``no,'' please 
describe in detail why the Convention, including Articles 207, 
212 or 222, would not require the United States to adopt ``cap 
and trade'' legislation or regulations.

    Answer. See Answer (1c) above.

 (1g). Has any dispute resolution proceeding been instituted 
under the Convention against a country alleging failure to 
adopt or enforce ``cap and trade'' legislation or regulations?

    Answer. No. Climate change has not been the subject of any dispute 
settlement proceedings.

    Questions 2a-2c. Some have expressed concerns that United States 
accession to the Law of the Sea Convention will expose the United 
States to baseless environmental lawsuits, including lawsuits relating 
to land-based sources of pollution of the marine environment.
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