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Report to the General Assembly 265

III. Commentary to the articles concerning the
law of the sea

PART I

TERRITORIAL SEA

SECTION I. GENERAL

Juridical status of the territorial sea

ARTICLE 1

1. The sovereignty of a State extends to a belt of sea
adjacent to its coast, described as the territorial sea.

2. This sovereignty is exercised subject to the con-
ditions prescribed in these articles and by other rules of
international law.

Commentary

(1) Paragraph 1 brings out the fact that the rights
of the coastal State over the territorial sea do not differ
in nature from the rights of sovereignty which the State
exercises over other parts of its territory. There is an
essential difference between the regime of the territorial
sea and that of the high seas since the latter is based
on the principle of free use by all nations. The replies
from Governments in connexion with The Hague Codi-
fication Conference of 1930 and the report of the Con-
ference's Committee on the subject confirmed that this
view, which is almost unanimously held, is in accordance
with existing law. It is also the principle underlying a
number of multilateral conventions—such as the Air
Navigation Convention of 1919 and the International
Civil Aviation Convention of 1944—which treat the
territorial sea in the same way as other parts of State
territory.

(2) The Commission preferred the term "territorial
sea " to '* territorial waters ". It was of the opinion that
the term " territorial waters" might lead to confusion,
since it is used to describe both internal waters only,
and internal waters and the territorial sea combined.
For the same reason, the Codification Conference also
expressed a preference for the term " territorial sea".
Although not yet universally accepted, this term is be-
coming more and more prevalent.

(3) Clearly, sovereignty over the territorial sea cannot
be exercised otherwise than in conformity with the pro-
visions of international law.

(4) Some of the limitations imposed by international
law on the exercise of sovereignty in the territorial sea
are set forth in the present articles which cannot, how-
ever, be regarded as exhaustive. Incidents in the terri-
torial sea raising legal questions are also governed by
the general rules of international law, and these cannot
be specially codified in the present draft for the purposes
of their application to the territorial sea. That is why
" other rules of international law" are mentioned in
addition to the provisions contained in the present
articles.

(5) It may happen that, by reason of some special
relationship, geographical or other, between two States,
rights in the territorial sea of one of them are granted

to the other in excess of the rights recognized in the
present draft. It is not the Commission's intention to
limit in any way any more extensive right of passage
or other right enjoyed by States by custom or treaty.

Juridical status of the air space over the territorial sea
and of its bed and subsoil

ARTICLE 2

The sovereignty of a coastal State extends also to the
air space over the territorial sea as well as to its bed and
subsoil.

Commentary

This article is taken, except for purely stylistic changes,
from the regulations proposed by the 1930 Codification
Conference. Since the present draft deals solely with the
sea, the Commission did not study the conditions under
which sovereignty over the air space, seabed and subsoil
is exercised.

SECTION II. LIMITS OF THE TERRITORIAL SEA

Breadth of the territorial sea

ARTICLE 3

1. The Commission recognizes that international prac-
tice is not uniform as regards the delimitation of the
territorial sea.

2. The Commission considers that international law
does not permit an extension of the territorial sea beyond
twelve miles.

3. The Commission, without taking any decision as
to the breadth of the territorial sea up to that limit, notes,
on the one hand, that many States have fixed a breadth
greater than three miles and, on the other hand, that
many States do not recognize such a breadth when that
of their own territorial sea is less.

4. The Commission considers that the breadth of the
territorial sea should be fixed by an international con-
ference.

Commentary

(1) At its seventh session the Commission had adopted
certain guiding principles concerning the limits of the
territorial sea, but before drafting the final text of an
article on this subject, it had wished to see the comments
of Governments.

(2) First of all, the Commission had recognized that
international practice was not uniform as regards the
traditional limitation of the territorial sea to three miles.
In the opinion of the Commission, that was an incon-
trovertible fact.

(3) Next the Commission had stated that international
law did not justify an extension of the territorial sea
beyond twelve miles. In its opinion, such an extension
infringed the principle of the freedom of the seas, and
was therefore contrary to international law.

(4) Finally the Commission had stated that it took
no decision as to the breadth of the territorial sea up to
the limit of twelve miles. Some members held that as
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