
UAL-150

2002] CURRENT DE\'EL.OP~IE:'\TS -119 

applying them to unilateral act5 such as promises, waivers, recognition, and protest5. 111 In making 
distinctions between these categories, Ambassador Rodriguez Cedeno relied upon comments 
received from govemment5 in their statements in the Sixth Committee of the General Assembly 
and in response to the questionnaire prepared by the Commission in 1999.41 

The report also considered the interpretation of unilateral acts and urged that close atten­
tion be paid to establishing applicable rules in this regard. The special rapporteur proposed 
two draft articles drawn from Articles 31 and 32 of the Vienna Convention on the LawofTrea­
ties dealing with the interpretation of treaties.'~ In addition, the report addressed the creation 
ofa unilateral act, the production oflegal effects, the enforceability and opposability of the 
act, and the causes of its invalidity. 

A working group on the topic met in the second half of the session and, inter alia, encour­
aged the special rapporteur to submit further questions to governments. The Commission 
also drew attention to the questionnaire previously prepared by the special rapporteur and 
"encourage[d] Governments to reply to that questionnaire as soon as possible."4

:
1 

Vl. LONG-TERM PROGRAM AND CO'.\'CLL'SIO:'\ 

The Commission affirmed it~ intention to commence work in 2002 on two of the five topics 
listed in its long-term program ofwork.'14 One of the two new topics is likely to be responsi­
bility of international organizations. The Commission intends to select both new topics as 
near to the beginning of the session as possible, which would enable it to make the most effec­
tive use of its time, including by gaining the maximum benefit from its current practice of 
splitting the session into two parts. 

The achievement of the draft on state responsibility leaYes little room to question the 
quality of the Commission's work. It now remains for the ILC to organize itself and for the 
special rapporteurs to adhere to deadlines and goals so that the Commission can maximize 
the quantity as well as the quality of its output. 

ROBERT ROSE:'\STOCK A:'\D ~'1-\RGO K.\PL-\..'\'* 

NEW DEVELOPMENTS IN THE LAW OF THE SEA: THE UNESCO CO.NVENTION 

ON THE PROTECTION OF UNDERWATER CULTL1RAL HERITAGE 

November 2, 2001, marked an event of great importance to the whole community concerned 
with the protection of culture and underwater archaeology: the General Conference of the 
United Nations Educational, Scientific and Cultural Organization (C'.';'ESCO) adopted the 
Convention on the Protection of Underwater Cultural Heritage (Con\'ention), 1 concluding a 
complex and difficult process. The formal negotiations lasted for four years \\ithin CNESCO, 
while the whole process, beginning with the first proposals and the draft prepared by the Inter­
national Law Association and transmitted to UNESCO in 1994,2 took at least twice as long. 

"'For the full text of the proposed articles, see Victor Rodriguez Cede11o, Fourth Report on L'nilaternl Acts of 
States, UN Doc.A/CN.4/519, para. 154 (2001 ), availnblR<ll <http://\\ww.un.org/law/ilc/sessions/53/53docs.htm>. 

·
11 Id., paras. 9-10. 
·
12 Id., paras. 101-52. For the draft articles, see id., para. 154. 
·"' 200 I Report, supra note I, para. 25. 
·"For a full discussion of the long-term program of work, see id., paras. 255-60. 
'Member, International Law Commission; and intern, Nt>wYork University School of Law Program at the Inter­

national Law Commission; respectively. 
1 Convention on the Protection of the Underwater Cultural Heritage, NO\·. 2, 2001, 41IL!\l40 (2002) [hereinafter 

Convention], available at <http:/ /www.unesco.org/ culture/laws/ underw;tter/h tml_eng/ convention .sh tmb. 
2 International Law Association, Draft Convention on Underwater Cultural Heritage ( 1994), rejJrinted in Patrick 

J. O'Keefe & James A. R. Nafziger, Reporl: The Draft Convmtion on the UCH, 25 OcEA:\ DEV. & 1:-:T'L L. 391 ( 1994) 
[hereinafter ILA Draft]. 
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As the specialized body on culture within the UN system, UNES< :o provided the negotiations 
with a framework specific to the cultural dimension of undctwater cultural heritage (UCH) 
and different from the more general framework of the negotiations of the Third United 
Nations Conference on the Law of the Sea (UN CLOS III) that resulted in the adoption in 1982 
of the United Nations Convention on the Law of the Sea (LOS Convention) .:1 Within the 
broad structure of the law of the sea and in conformity with the balance of interests set out 
in the LOS Convention, the new universal instrument stands as a Lex sfJffiaLis for UCH and 
its protection, whereas the LOS Convention remains an authoritative lex genaali.1· for the 
whole law of the sea and, in principle, for all issues related to it.'1 Though more "specific" 
and "technical" because they were limited to the protection of UCH, the UNESCO negotia­
tions encountered most of the ditliculties met during UNCLOS III, such as the uncertainties 
linked to the formation of customary international law and the possibility of unilateral claims 
to rights at sea. More specific ditliculties arose from the different views on the extent UCH 
should be protected as opposed to accommodating interests (mainly economic) often seen as 
somehow conflicting with such protection, and the maintenance of freedom of the high seas. 

During the negotiations the UNESCO director-general established consensus as the pre­
ferred means of reaching agreement. Though consensus has also been used in the maritime 
sector, as for the 1995 UN Agreement on Straddling Fish Stocks and Highly Migratory Fish 
Stocks, which was adopted without a vote, and most of the delegations within UNESCO took 
its achievement seriously and engaged in intense and constructive formal and informal ne­
gotiations, consensus was not reached.'' On November 2, 2001, the General Conference in 
plenary adopted the Convention by a vote of87 in favor, 4 against, and 15 abstentions. A few 
days earlier, on October 29, Commission IV (Culture) of the General Conference had already 
adopted the same draft by a vote of94 in favor, 5 against, and 19 abstentions. Despite having 
thus come close to consensus, this Convention is neither the first, nor will it probably be the 
last-in general, as well as in UNESCO practice-to be adopted by vote. In itself, lack of 
consensus is not an obstacle to achieving extensive ratification in the future. To look at the 
bright side, the Convention seems unaffected by a frequent drawback of consensus-adopted 
instruments, that is, a weakness of content resulting from resort to stock solutions. 

The UNESCO initiative aimed at protecting UCH more substantially and extensively than 
had been done under international law so far. The latter, as codified by the LOS Conven­
tion, establishes a duty (suigeneris) to protect UCH without spelling out its precise content, 
the minimum threshold of protection, or even a definition of UCH. This vagueness (with 
reference to the scope ratione rnateriae) and weakness concern both Article 303 and Article 
149 on historical and archaeological objects. Paragraph 1 of Article 303 is lex generalis, as in 
principle it covers UCH located anywhere within the scope of the LOS Convention. On the 
other hand, paragraph 2 of Article 303 and Article 149 are Lex .1j1ecialis, the former for UCH 
only in the contiguous zone whose maximum extent is 24 miles, and the latter for UCH only 
in the area beyond national jurisdiction (Area). The Convention therefore accommodates 
the recognized need and logic for protecting UCH stated hy the LOS Convention and estab­
lishes the new lex sjm:ialis for UCH whose desirability was already implicitly acknowledged 
in 1982.'; From a more technical standpoint, the Convention implements the weak and in-

"United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982, 1833 UNTS 397 [herein­
after LOS Convention]. 

'One should not lose sight of the fact that, at least according to the preamble to the LOS Convention, the desire 
was "to settle ... all issues related to the law of the sea." The preamble also recognizes, however, that there arc matters 
"not regulated" by the LOS Convention. They continue to be governed by the rules and principles of general inter­
national law. 

:. A~ early as .J 11ly 7, 2001, the last day available for the meeting of govern mental experts, the delegation of the 
Russian Federation called for a vote, which resulted in the adoption of the draft by that group by 49 in favor, 4 
against. and 8 abstentions. 

,; LOS Convention, .rn/m1 note 3, Art. 303(4). 
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sufficient rules of the LOS Convention by specifying the definition of CCH and the min­
imum threshold of its protection by means of a high-standard svstem. To this extent, the 
Convention "implements" the directives set out in the LOS Convention. 7 

The increasing number of intrusive and destructive operations on, and looting of, LICH 
suggests that the weakness of the existing regime under the LOS Convention may prove even 
more unsatisfactory than previously. This predatory practice has generated wide concern for 
the protection ofUCH, recently confirmed by universal instruments, such as Resolution 54/ 
31 of the UN General A~sembly,8 and statements at the national Je,·eIY The increase in this 
practice has been greatly facilitated by technological developments that have made it pos­
sible to engage in underwater activities at radically wider areas and greater depths, 1" and 
have opened them to many more persons, including nonprofessionals in maritime archae­
ology who are not necessarily keen on its preservation or schooled in techniques for achiev­
ing it. These technological developments are enormous, e\·en if compared to a past no more 
distant than the time of negotiation of the four 1958 Gene,·a Conventions. Some\\·hat para­
doxically, these technological developments have constituted both an opportunity and a 
danger for UCH, as it gained greater access to maritime archaeology, scientific knowledge, 
and preservation techniques, but progressively lost most of the natural protection ensured by 
depth and physical laws. The international community represented in L':\ESCO has strongly 
resisted the uncontrolled removal and looting of CCH, which deprives society of \·aluable 
knowledge, by elaborating the new Convention and imesting it ll'ith a content of both a 
high standard and a uniform character for the protection of CCH. 

This short Note focuses on the content of the new Convention, 11 dealing in part 1 with the 
general regime of protection ofUCH, and in part II \\'ith the different regimes for the var­
ious maritime zones. 

I. THE GENERAL REGIME APPLICABLE TO ALL M.-\RITl\IE ZO:\ES 

Even though it represents lex specialis for UCH, the new Convention is linked to the LOS 
Convention and its undeniable authority as the general treaty on the law of the sea and a 
treaty in force for more than 135 states. Article 3 of the Convention expresses this link by 
stating that nothing in the latter "shall prejudice the rights,jurisdiction and duties of States 

7 The idea of "implementation" of the LOS Conven1ion by the ne\\' Cotl\'ention, often mentioned during the 
debates, remains fragile to the extent that the scope of application ( mtio11P maleriaP) of the two com·entions is not 
easily comparable, as the LOS Convention never defined its notion of the objects referred to in it' Articles 149 
and 303 (paragraphs land 2). The correspondence of these ol~jects 10 the notion of l'CH in the Comention is 
here simply assumed brevilalis causa to enable a comparison of the two instruments. 

"Oceans and the Law of the Sea, GA Res .. 'J4/3l, pmbl. (Jan. 18, 2000). 
''E.g., George W. Bush, Statement on United States Policy foi· the Protection of Sunken Warships. 37 \\'KL\'. CmIP. 

PRES. Doc:. 195, 195 (Jan. 22, 2001) ("The unauthorized disturbance or recm·crYofthese sunken State craft and am· 
remains of their crews and passengers is a growing concern both within the United States <md international!\'."), 

1° For instance, as stated in the R.1W.S. Titanic case: "Because the wreck lies under 2.3 miles of water, \\'here there 
is virtually no light, the water is frigid, and the water pressure beyond general comprehension, only the most 
sophisticated oceanographic equipment can explore the site and reco\'er property." R.\LS. Titanic'" Hm·er, 171 
F.3d 943, 966 (4th Cir. 1999). 

11 Detailed commentary on each provision cannot be provided here. For commentary on the pro1·isions of the 
LOS Convention on UCH and elements of domestic and international practice, see A:\.-\ST.-\St\ STR.-1.TI. THE PRO­
TECTION OF THE UNDERWATER CULTURAL HERITAGE: AN E~tERGI:'\G Ol~JECTl\'E OF THE CO:'\TDIPOR-1.RY L\\\' Of THE 
SEA ( 1995) ;Jean-Paul Beurier. Pourun Droit i11tm1atio11nl de l'mrlteologie sous-marine, 93 RE\TE GE:'\ER.-1.LE DE DROIT 
INTER:-.:ATIONALPUBLIC [RGDIP] 45 ( 1989); Lucius Caflisch, Submari11eAntiq11ities and lhP /11/emationnl LawoftheSPn, 
1982 NETH. Y.B. INT'L L. 3; Raymond Goy, /, 'EjJave du Titanic el le droit des ejJmws m haute nwr. 1989 A'\':'\L'.-\IRE FR·\:'\­
(:AIS DE DROIT INTERNATIONAL 752; Umberto Leanza, La Zvnn arrheologica mmi11n P la /notrzio11e dei beni wltumli 
subacquei, in LA PROTEZIONE INTERNAZIONALE ELA CIRCOL \ZIONE COMCNl'l'ARIA DEi BE:'\I CL'LTL'R.-1.LI \IOBILI 91 
(Pasquale Paone ed., 1998); Tullio Treves, Sta to costieroearrheologia marina, 76 Rl\'IST.-\ DI DIRITTO l:'\TER:'\.-\ZI0:'\.-1.LE 
698 (1993); Philomene A. Verlaan, Mnrine.Arrhneoloro•: A Trojan (Sea)Horse?l 989 OCE.-1.:'\Y.B. 231; In go rnn Miinch, 
Schijfswmrks. Volkerrechtlirhe Probleme, 20 ARCH IV DES Vt)l.KERRECHTS 183 ( 1982). 
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under international law, including the United Nations Convention on the Law of the Sea," 
and that the interpretation and application of the Convention shall be "in the context of and 
in a manner consistent with international Jaw, including the United Nations Convention on 
the Law of the Sea." This language resulted from a long debate between the more "conser­
vative" delegations, which favored a strong link to the LOS Convention, and the more "inno­
vative" ones, which argued for more autonomy for the new Convention. Article 3 attests that 
between 1982 and 2001 no conspicuous or revolutionary change in the delicate balance be­
tween the general prerogatives of coastal states and flag states as codified in the LOS Con­
vention was either meant to occur, or in fact occurred, at UNESCO. This continuity, how­
ever, does not obscure the fact that the two Conventions are autonomous instrument'> with 
their own content and scope of application, and that some flexibility is therefore necessary 
in handling the rather standard formulas of Article 3. 1 ~ Though this provision does not men­
tion the need to interpret the Convention uniformly as much as possible, in conformity with 
its international character, as is clearly expressed in some other treaties, 1 ~ this need also im­
plicitly applies to the new Convention. 14 Adjudicators and arbitrators should develop a uni­
form interpretation of the Convention and UNESCO may contribute by collecting the ele­
ments ofinterpretation embodied in awards or judgments and making them available to other 
adjudicators and arbitrators. 

A key issue of the negotiation, especially in the early stage, was to define this rather inde­
finable "cultural" characterization of property and objects. Beyond an appearance of uni­
versality of culture, legal characterizations of "cultural" property are often "unilaterally 
oriented" and usually understood by each state according to its own criteria for the legal and 
material protection of the objects in its territory. This character is not irrelevant and creates 
a sort of power of attraction (vis attractiva) that makes the drafting, and later to some extent 
even the operation, of a uniform definition in an international convention problematic. 15 

After considering a number of proposals and counterproposals, the delegates adopted a 
broad definition of UCH: it covers "all traces of human existence having a cultural, histor­
ical or archaeological character which have been partially or totally under water, periodically 
or continuously, for at least 100 years." 16 The breadth of the definition is self-explanatory; 
the list that follows it1 7 is merely open-ended and descriptive of the main examples of heri­
tage; and the potential reach of the definition is subject only to a time limit: an underwater 
presence, periodic or continuous, for at least one hundred years. As adopted, the definition 

"For instance, strictly applying the statement(s) that the Convention shall not "prejudice" the duties of states 
parties under, inter alia, the LOS Convention and/or that its interpretation and application shall be "in a manner 
consistent with," inter alia, the LOS Convention may end up paralyzing the new Convention, whose regime 
certainly elaborates on, and increases the substance and reach of, the duties to protect UCH for states parties. On 
the other hand, no particular precaution seems needed concerning the interpretation in the context of the LOS 
Convention of those other provisions of the Convention that are not substantial and innovative rules but simply 
references to notions codified in the LOS Convention such as "continental shelf" (not defined in the new 
Convention) and "Area" (defined in Article 1 (5), following Article 1 (1) ( 1) of the LOS Convention). 

'"That is the case especially in private law international conventions. See, e.g., United Nations Convention on 
Contracts for the International Sale of Goods, Apr. 11, 1980, Art. 7(1), 19 ILM 668 (1980). 

14 As already for other existing maritime conventions. See generally Francesco Berlingieri, Diritto mnrittimo uni­
forme e ntlunzione de/le convenzioni inlernnzionali, in L'UNIFICAZIONE DEL DIRI1TO INTERNAZIONALE PRIVATO E PROCES­
SUALE 37 (1989). 

"'For a further analysis of these difficulties for movable cultural property, which may apply also to UCH once 
recovered, displaced, and subject to different legal systems and regimes, see GUIDO CARDUCCI, LA RESTITUTION 
INTERNATIONALE DESBIENS CULTURELS ET DES OBJETS D'ART: DROIT COMMUN, DIRECTIVE CEE, CONVENTIONS DE 
t.'UNESCO ET D'UNIDROIT 214-40 (1997). 

11
; Convention, su/1m note 1, Art. I (a). 

17 Id. lt is a three-branched list: "(i) sites, structures, buildings, artefacts and human remains, together with their 
archaeological and natural context; (ii) vessels, aircraft, other vehicles or any part thereof, their cargo or other 
contents, together with their archaeological and natural context; and (iii) ol~jects or prehistoric character." 
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rejects the proposal of some delegations to limit it through the insertion of a "significance" 
test. 18 This rejection does not necessarily imply what was occasionally stated, i.e., that the 
definition imposes an extreme obligation to protect any human trace with a presence in water 
since at least a century ago. Actually, the quality of a cultural, historical, or archaeological 
"character" does allow for some flexibility of interpretation, which, once kept within the due 
limits of a bona fide interpretation of the Convention 1

'.1 and the general duty to cooperate 
for the protection of UCH,20 should prevent such extreme readings, though the definition 
of UCH remains broad. 

The status of state vessels and aircraft arose from the beginning of the debates. As the 
legal status of warships in international law was felt by many to be certain as long as they are 
vessels navigating under flag state jurisdiction, but rather uncertain when they sink and lose 
the ability to navigate as "ships," a provision specific to state vessels and aircraft was ruled out 
at first. It was later inserted in the Convention on a compromise basis. Its notion of "State 
vessels and aircraft" covers a wide category ofUCH: "warships, and other vessels or aircraft 
that were owned or operated by a State and used, at the time of sinking, only for govern­
ment non-commercial purposes, that are identified as such and that meet the definition of 
underwater cultural heritage."21 The regime applicable to these vessels and aircraft reflects 
different compromises reached for each maritime zone: they require at least giving informa­
tion to, and at the most getting the agreement and consent of, the flag state before an activity 
directed at this particular UCH can be conducted.22 As such state vessels and aircraft are 
considered UCH, therefore objects of protection, they should in no way be confused with war­
ships and other government ships or military aircraft with sm·ereign immunity that are still in 
operation and are considered to be means of protection ofUCH under a different provision 
of the Convention.23 

While the Convention had to deal with the most delicate political and legal issues, the tech­
nical nature of the annex that was attached to it shielded it, in a way, from these complex­
ities and resulted in a valuable codification of homogeneous and rigorous rules based on 
the 1996 International Charter on the Protection and Management of the Underwater Cultural 
Heritage.24 These rules establish a high standard of effective protection ofUCH before and 
during activities directed at it. 

In view of the variety of underwater activities that have a possible link to UCH, the Con­
vention draws an important line. Activities "directed at underwater cultural heritage" have 
UCH as a primary object and may, directly or indirectly, physically disturb or otherwise dam­
age it. 25 Activities "incidentally affecting underwater cultural heritage" do not have UCH as 
a primary object or one of their objects but may nevertheless physically disturb or othel>\•ise 
damage it. 26 Though the Convention and the annex focus on the former category of activ-

'"For an argument in favor of this test by a commenlatorwho did not participate in the negotiations, see Oa\id 
J. Bederman, The UNESCO Draft Convention on Underwater Cultural Heritage: A Critique and Counter-Proposal, 30 J. YlAR. 
L. & COM. 331, 332-34 (1999). 

'"Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, Art. 31 (1), 1155 CNTS 331. 
2° Convention, supra note 1, Art. 2(2). 
21 Id., Art. l (8). 
22 See id., Arts. 7(3), 10(7), 12(7). 
2

' Id., Art. 13. 
N The charter was adopted by the International Council on Monuments and Sites (ICO~IOS), a nongm·ern­

mental organization, on October 9, 1996, in Sofia and ratified by the ICOMOS General Assembly with represen­
tatives from more than eighty countries. International Charter on the Protection and Management of the Under­
water Cultural Heritage (Oct 9, 1996), at <http:/ /www.international.icomos.org/under_e.htm> [hereinafter I CO MOS 
Charter]. 

2
'' Convention, supra note l, Art. l (6). 

2
'; Id., Art. I (7). 
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ities, they in no way ignore the latter category. The Convention requires each state party to 
use the best practicable means at its disposal to prevent or mitigate any adverse effect on 
UCH that might arise from these activities under its jurisdiction.27 As regards activities di­
rected at UCH, the Convention clearly sets forth its objectives and general principles. States 
parties have a general duty to cooperate in the protection ofUCH28 and to preserve UCH 
for the benefitofhumanity in conformity with the Convention.2

!
1 This reference to the bene­

fit of humanity is an important recognition that UCH deserves protection in itself and not 
just as a concern of a specific state. This reference may also be interpreted as implicitly ac­
knowledging that the Convention does not address issues of exclusive rights such as owner­
ship ofUCH. This gap reflects two implicit assumptions about the difficulty of establishing 
ownership ofUCH. First, from a historical standpoint, the variety of origins of cargo and ves­
sels often links UCH, especially if underwater since earlier times, to various cultures and states. 
This variety may be even more complex nowadays, since cultures evolve in their geographic 
reach and, to a lesser extent, the territories formerly belonging to a given state may now be 
under the sovereignty of different states. Second, from a technical and legal standpoint, the 
issue of ownership ofUCH was too complex and time-consuming for a negotiation that was 
already difficult enough. Though justifiable, the exclusion of ownership is a gap in the Con­
vention. The latter assumes ownership to be governed by the applicable (domestic) private 
law rules-as does the LOS Convention30-and to provide title to the one who owned the 
UCH until abandonment.31 

In accordance with other general principles, states parties shall, individually or jointly as 
appropriate, take all appropriate measures in conformity with the Convention and with in­
ternational law that are necessary to protect UCH. While existing international law does not 
provide clear rules on either the priorities of preservation or the technical aspects of activ­
ities directed at UCH, the Convention and its annex set forth both kinds of rules and adopt 
an important principle for underwater archaeology: preservation in situ ofUCH "shall be con­
sidered as the first option" before allowing or engaging in any activities directed at UCH.32 

This principle originated in the 1996 ICOMOS Charter3:i and implicitly rejects the idea that 
UCH is in danger because of the simple fact that it is underwater and therefore needs to be 
recovered.34 The Convention takes a further clear position: UCH "shall not be commercially 
exploited."35 The annex adds substance to this position: "commercial exploitation of under­
water cultural heritage for trade or speculation or its irretrievable dispersal is fundamentally 
incompatible with the protection and proper management of underwater cultural heritage," 
and the latter "shall not be traded, sold, bought or bartered as commercial goods."36 Though 
this rule was unanimously adopted, a degree of flexibility was granted at the request of some 
delegations.37 Under the principle of preservation in situ, activities directed at UCH shall be 
authorized in a manner consistent with the protection of that heritage and, subject to this 
requirement, for the purpose of making a significant contribution to the protection or knowl­
edge or enhancement ofUCH. 38 The high standard set by the annex is also reflected in the 

2
; Id., Art. 5. 

28 Id., Art 2(1), (2). 
"'Id., Art. 2(3). 
"'LOS Convention, supra note 3, Art. 303(3). 
31 This ao;sumption is also implied where the Convention refers to the law of finds. Convention, supra note I, Art. 4. 
32 /d.,Art. 2(5). 
33 ICOMOS Charter, supra note 24. 
34 See Convention, supra note 1, Art. 4 (salvage law). 
"Id., Art. 2(7). 
:u; Id., annex, Rule 2. 
';Id., annex, Rule 2, para. 2 (rule paras. arc unnumbered). 
'"Id., annex, Rule I. 
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further conditions that are placed on these activities. The annex does not omit the crucial 
issue of exceptions to the principle of in situ preservation. 1~ 

One of the major achievements of the Convention is the compromise solution on the 
crucial issue of the status, if any, to grant to the law of salvage and the law of finds in relation 
to UCH. These regimes have long applied to "ordinary" objects-the law of salvage es­
sentially to vessels in peril, and the law of finds to sunken and abandoned vessels-but their 
application to UCH was not believed to be automatic during the negotiations. The ILA Draft 
ofl994 had precluded the application of the law of salvage to UCH.4

" Seven years later, an 
Italian and Greek proposal recommended barring the law of salvage and the law of finds 
from the scope of application of the Convention on UCH41 and the majority of delegations 
that expressed their views on the issue agreed. 4~ This proposal reflected similar provisions 
in domestic law. For instance, as early as 1961, the French decree on "epaves maritimes" (mari­
time wrecks) excluded the law offinds.43 The 1989 law on cultural maritime goods (biens 
culturels maritimes) excluded both the law of finds and the law ofsalvage, 14 as did the United 
States Abandoned Shipwrecks Act of 1988.4

" 

At the request of the maritime powers, however, an informal discussion was reopened 
mainly with the Italian and Greek delegations. It resulted in the compromise finally adopted 
in plenary: any activity relating to UCH to which the Convention applies shall not be subject 
to the law of salvage or the law of finds, unless it (a) is authorized by the competent author­
ities, and (b) is in full conformity with the Convention, and (c) ensures that any recovery of 
the UCH achieves its maximum protection. These conditions are clearly cumulative, so that 
only where all three are met may salvage law or the law of finds apply to CCH under the 
Convention. The importance of this solution is, first, that it emerged at all, because for quite 
a while the issue of salvage and the law of finds appeared to be a possible deal breaker for 
the whole negotiations. A second important factor is that it achieved a real consensus-oriented 
regime that bypasses the diverse legal traditions of (private) comparative law and the various 
current policies on UCH. Third, the regime is acceptable to the majority of states46 and at 
the same time ensures a high threshold of protection for UCH, inter alia, well beyond that 
afforded by the LOS Convention. The latter preserved the law ofsah-age and other rules of 
admiralty (Art. 303 (3)), although this provision is usually interpreted as not overriding the 
duty to protect UCH and to cooperate for this purpose (Art. 303(1)) .47 vVhile this duty es­
tablishes no requirement, the new Convention requires three conditions to be met, which 
converge in setting requirements before, during, and after the salvage operations. Further­
more, these conditions negate, mutatis mutandis, the assumption implicit in the 1989 Inter­
national Convention on Salvage that its regime for "commercial" salvage and "ordinary" ves­
sels and objects also applies to UCH unless a reservation to the contrary is made.48 In any 

39 lf excavation or recovery appears necessary for the purpose of scientific studies or for the ultimate protection 
of the UCH. Id., annex, Rule 4. 

40 ILA Draft, supra note 2, Art. 4. 
41 Doc. WP 13 (Mar. 27, 2001). 
42 Outside the UNESCO negotiations, although criticism has been addressed to the exclusion of salvage in_ the 

ILA Draft, see Bederman, supra note 18, at 344 n.22, other views have been expressed in fayor of the exclusion of 
salvage for UCH, e.g., Society for Historical Archaeology, Statement of Principles on the ReYised \..:!'ESCO Draft 
Convention (June 28, 2000), at <http:/ /www.sha.org/UNESCOd.htm>; Ricardo]. Elia, US Protection of Undenvaler 
Cultural Heritage Beyond the Territorial Sea: Problems andPro~j1nts, 29 INT'Lj. NALTICALARCHAEOLOGY 43, 51 (2000); 
Ole Varmer, The Case Against the "Salvage" of the Cultural Heritage, 30 J. MAR. L. & Cmr. 279 (1999). 

43 Decree No. 61-1547 of Dec. 26, 1961, Art. 24,J.O.,Jan. I'.?, 1962, p. 374 (fixant le regime des epaYes maritimes). 
44 Law No. 89-874 of December I, 1989,J.O., Dec. 5, 1989, p. 15,033; D.L. 1989, 368 (relatiYe aux biens culturels 

maritimes). 
45 Abandoned Shipwrecks Act, Pub. L. No. 100-298, §7, 102 Stat. 434 (1988) (codified at 43 U.S.C. §2106 (2000) ). 
•n At least to those represented in UNESCO. 
47 See GEOFFREY BRICE, MAR!TlME LAW OF SALVAGE 261, paras. 4-22 (3d ed. 1999). 
4

" International Convention on Salvage, Apr. 28, 1989,Art. 30(1) (d), at<h.ttp:/ /wwwJus.uio.no/lm/imo.sah·age. 
convention.1989/ doc.html>. 
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event, this assumption refers to the ordinary form of salvage (i.e., "spontaneous" salvage); 
if it is a matter of"contractual" salvage, the 1989 Convention can be contracted out of, l!I ob­
viating its application and with it its assumption about UCH. 

Though time sufficed to establish only three conditions for the application of the law of 
salvage and the law of finds to UCH under the Convention, a fourth condition is implied, 
in our view, concerning the applicability of the law of finds: previous abandonment of own­
ership is required and never presumed.''0 If this principle of previous abandonment appears 
certain and well rooted in practice, the real issue is the degree of certaintyofabandonment, and 
therefore the forms and/or acts accepted as proving it. Not surprisingly, practice reveals no uni­
form and standard degree but several degrees.'' 1 As the Convention lacks a provision on this 
issue, in our view it should be resolved through a strong presumption against abandonment 
of ownership by the owner. This presumption would simply be rebuttable and not conclu­
sive. It aims at protecting the rights of the owner under the Convention,just as ( mutatis mutan­
dis) the LOS Convention preserved the rights of identifiable owners."2 

Although its title suggests that the Convention may apply exclusively to UCH stricto sensu, 
it is actually also designed to protect UCH after its recovery from underwater. The regime 
applicable to recovered UCH mayvarysubstantiallyunderprivate (international) comparative 
law, depending on its situation and the acts of transferring it; and the financial means of the 
national authorities of states parties to protect UCH differ considerably worldwide. For these 
·reasons, the Convention requires cooperation and information sharing relating to cultural 
heritage still undenvater53 or already recovered,54 as well as a uniform standard of protec­
tion: recovered UCH "shall be deposited, conserved and managed in a manner that ensures 
its long-term preservation.''55 Awareness of the risk of illicit traffic and speculation in cultural 
heritage explains the duty to treat information shared between state parties, or between them 
and UNESCO, as confidential and reserved to the national authorities. This duty applies to 
the extent compatible with national legislation56 and as long as disclosure of the information 
concerned might endanger the UCH.57 

Following the logic underlying the principle that UCH shall not be traded, sold, bought, 
or bartered as commercial goods,58 state parties are to "take measures to prevent the entry 
into their territory, the dealing in, or the possession of, underwater cultural heritage illicitly 
exported and/ or recovered, where recovery was contrary to this Convention.''59 This article 

'
9 With an important exception (unlikely to concern salvage of UCH directly) regarding the duties to prevent or 

minimize damage to the environment. Id., Art. 6. 
50 See, e.g., Columbus-Am. Discovery Group v. Atlantic Mut. Ins. Co., 974 F.2d 450, 464 n.5 (4th Cir.1992) ("Such 

abandonment must be proved by clear and convincing evidence, though, such as an owner's express declaration 
abandoning title.") 

'"This is already true in the practice of the United States. For instance, in Fairpmt International Exploration Jnr. v. 
Shipwrecked Vessel, 177 F.3d 49 I, 499 (6th Cir. 1999), the lapse of time alone was not deemed to establish abandon­
ment. In the Columbus-America Discovery Group case, a narrower view of abandonment, close to a simple presumption 
because the vessel remained underwater for a long time after sinking, was presented by dissenting Circuit judge 
Widener. 974 F.2d at 474. One step further in this direction, which means one degree lower in the protection of the 
owner, was provided by the even narrower view expressed by the U.S. Court of Appeals for the Fifth Circuit in Treasure 
Salvors, Inc. v. Unidentified Wredied & Abandoned Sailing Vessel, 569 F.2d 330, 337, paras. 8-10 (5th Cir. 1978). 

5
• LOS Convention, supra note 3, Art. 303(3). 

·"'Convention, supra note 1, Art. 19(1), (2), (3) . 
• ,, Id., Art. 19(3), (4). 

''''Id., Art. 2(6). 
,,,;During the negotiations some deleg-,neswished to limit this compatibility test to national rules onlyofabsolute 

importance to the states parties, i.e., basically constitutional rules or constitution-level rules. This view was not 
adopted, as is reflected by the final language. 

;; Convention, su/1ra note I, Art. 19(3). 
'•" Id., annex, Rule 2, para. 1. 
'''' Id., Art. 14. 
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is fairly self-explanatory. Because of its generality, the term "entry" was preferred to the 
more technical "importation." The "illicit" character of recovery is to be assessed in accor­
dance with the Convention. The illicit character of the export of UCH requires assessment 
on the basis of the national legislation of the "exporting" state. 00 More than any other rule 
in the Convention grounded in a similar philosophy,61 the provision on "illicitly exported 
and/ or recovered" UCH makes an important contribution to the wider fight against the illicit 
removal and looting of movable cultural property. These practices often result in illicit export 
for commercial or "laundering" purposes, which is already prohibited by the 1970 UNESCO 

Convention,1
;
2 and especially by the 1995 UNJDROIT Convention on Stolen or Illegally Ex­

ported Cultural Objects.63 

A provision based on a similar philosophy to the one just mentioned states: "Each State 
Party shall also take measures providing for the seizure of underwater cultural .heritage in 
its territory that has been recovered in a manner not in conformity with this Convention."64 

Once seized, UCH must be recorded and protected, and all reasonable measures taken to 
stabilize it.w; The seizing state shall notify the UNESCO director-general and any state with 
a verifiable link, especially a cultural, historical, or archaeological link ("characterized" 
linklili), to the seized UCH.li7 

As one among the present and future bilateral, regional, and multilateral agreements with 
rules on the protection of UCH, the Convention encourages state parties to enter into fu­
ture (bilateral, regional, or multilateral) agreements, or to develop existing agreements, for 
the preservation ofUCH as long as these agreements conform fully with the Convention and 
do not dilute its universal character. The protection regime of the Convention, obviously 
including the annex and it<> high "technical" standards, stands as a substantial minimum thresh­
old for protecting UCH in future agreements or in developing existing agreements where 
at least one party is a state party to the Convention.i;8 

II. THE REGIMES OF PROTECTION IN THE VARIOCS MARITI'.\1E ZO'.\:ES 

Before arriving at the final balance ofinterests inherent to each of these regimes and mar­
itime zones, the delegations presented a considerable number of proposals and coun terpro­
posals. Not surprisingly, like other maritime negotiations such as L1NCLOS III, these debates 
illustrated the two poles of interests, those of coastal states and those of flag states. 

UCH in Internal Waters, Archipela[!j.c Waters, and the Territorial Sea 

The Convention recognizes that the coastal state, in the exercise of its sovereignty, enjoys 
the exclusive right to regulate and authorize activities directed at UCH in its internal and 

fill As well as on the basis of the international rules, if any, applicable to this issue in the legal system of the "ex­
porting"' state. 

61 See, e.g., Convention, supra note 1, Art. 19(4). 
"'Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership 

of Cultural Property, Nov. 14, 1970, 823 UNTS 231. 
63 UNIDROIT Convention on Stolen or Illegally Exporterl Cultural Objects, June 24, 1995, at <http:/ /www. 

unidroit.org>. 
•>i Convention, supra note 1, Art. 18(1). 
"''Id., Art. 18(2). The term "stabilize"' and the French "stabilisation"' were adopted as specific underwater archae­

ology terminology. 
"; Brevitatis causa, by "characterized" link is meant in this Note a "cultural, historical or archaeological"' link \\ith 

the UCH. 
67 Convention, supra note 1, Art. 18(3). 
'"'Article 6(1) refers to states parties (to the Convention). 
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archipelagic waters and territorial sea.69 Useful uniformity is ensured by requiring the coastal 
state to apply the annex, without prejudice to other possible rules.70 The delegations exten­
sively debated the issue of state vessels and aircraft in these waters and sea. Nevertheless, 
even after the adoption of a compromise solution, some states may find it an obstacle to rati­
fication. The compromise concerns archipelagic waters and territorial sea, but not expressly 
internal waters.71 It sets the following balance between coastal and flag states' interests: in 
the exercise of their sovereignty and in recognition of the general practice of states, and 
with a view to cooperating on how best to protect state vessels and aircraft, states parties 
should inform the flag state party and, if applicable, other states with a characterized link 
to the discovery of identifiable state vessels and aircraft in archipelagic waters or the territo­
rial sea. The compromise nature of the provision is clear. The key element is the statement 
that the coastal state "should inform" the flag state party. This language was felt to be an im­
portant part of the whole package on which agreement could be reached by most of the 
delegations, and on more than one occasion they did not accept more comprehensive and 
binding language like "shall consult," which some maritime powers proposed. At any rate, 
these language and drafting differences should not be exaggerated and should not 
jeopardize the objective ofan extensively ratified instrument to protect UCH, which is, after 
all, the only real object of the Convention. The adopted language "should inform" does not 
in itself exclude evolution toward the more extensive interpretation "should consult," and 
maybe even "shall consult,"72 in view of the general principle of states parties' duty to 
cooperate in the protection of UCH. 73 

UGH in the Contiguous Zone and the "Archaeologi,cal" Zone 

Some incidental protection ofUCH may be effective within the more traditional concept 
of the contiguous zone. Actually, this would not take the form of protecting the archaeologi­
cal object itself but would control the activities of import and export of UCH made in vio­
lation of customs regulations, as long as the foreign vessel was within the contiguous zone 
and these regulations also applied to UCH. These incidental forms of protection of UCH 
are not excluded from the coastal state's prerogatives in the contiguous zone under treaty 
and customary law, and have gained in potential since the zone was extended to twenty-four 
miles.74 However, a state has to proclaim a contiguous zone before being able to exercise 
rights pertaining to the zone. 

As may be recalled, during the negotiations at UNCLOS III, several Mediterranean states 
argued that coastal states' prerogatives over UCH should be extended to the continental 
shelf,7" but more restrictive views led to the present provision in the LOS Convention. Article 
303(2) lays down a legal fiction allowing the coastal state to presume that the unauthorized 
removal ofUCHin the contiguous zone is an infringement within it5 territory or territorial 
sea of its laws and regulations. Thus, the provision grants the coastal state an "archaeologi-

';"Convention, supra note 1, Art. 7(1). 
70 That is, rules, if any, deri\fog from other international agreements or international law. Id., Art. 7(2). 
71 The exclusive right of the coastal state granted by Article 7 ( 1) covers three areas (as does the whole title of 

Article 7), while the exception for state vessels and aircraft (Art. 7(3)) covers only archipelagic waters and the ter­
ritorial sea. 

"This language, though mentioned earlier, was formally proposed by the United Kingdom and the Russian 
Federation, and by France late in the negotiations. UNESCO Docs. 31 C/COM.IV /DR.5, 31 C/COM.IV /DR.4 (Oct. 
26, 2001). 

" Convent.ion, supra note 1, Art. 2 (2). 
;., The same baselines apply to the delimitation of the contiguous zone and the territorial sea. 
7

'" See gr.nnally Umberto Leanza, LP Regime juridiquP international de la Mediterraner., 236 RECUEIL DES CO URS I 29, 
252 (1992V). 
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cal" zone ofjurisdiction where it can exercise exclusive rights over UCH. The 1994 ILA Draft 
proposed that states parties may establish a "cultural heritage zone" where they would have 
jurisdiction over activities affecting the UCH, extending to the outer limit of the continental 
shelf. 76 A similar rule can be found in state legislation: Australia unilaterally enacted the 
Historic Shipwrecks Act of 1976 whose coverage includes UCH in waters above the Australian 
continental shelr.77 To the extent that no other states have complained about this statute, 
its coverage of UCH does not appear inconsistent with internationally shared concerns, if 
not practice. 

In any case, after quite a number of different proposals were considered, the final balance 
achieved within UNESCO allows states parties to regulate and authorize activities directed 
at UCH within their contiguous zone, without prejudice to the regimes on the exclusive eco­
nomic zone (EEZ), the continental shelf, and the Area, and in accordance with Article 303(2) 
of the LOS Convention. 78 The latter reference is self-explanatory. Though there is clear con­
tinuity between the Convention (Art. 8) and the LOS Convention (Art. 303 (2)), the former 
provision improves the protection of UCH in at least two respects. First, the object of the 
regime has gained wider sr:ojJe ( ratione materiae). Under the LOS Conventiori, the object of the 
provision is the unauthorized removal ofUCH in view of the coastal state's control of traffic 
in such objects, while under the new Convention, the coastal state has the right to regulate 
and authorize activities directed at UCH. This right covers a rnriet:y ofacti\·ities beyond the 
unauthorized removal ofUCH from the contiguous zone. Second, the content of the regime 
has gained in uniformity. While the above provision ofthe LOS Convention sets no minimum 
content for the measures the coastal state is enabled to take to protect UCH in the 
"archaeological" zone, the Convention provides for a valuable uniform content of these 
measures by obliging states parties to require the rules of the annex to be applied to activi­
ties directed at UCH in such a zone. 

UCH in the EEZ and on the Continental Shelf 

The Convention distinguishes between the regimes on the EEZ and the continental shelf, 
and the one on the Area; and between an information regime, through reporting and notifi­
cation duties,79 and a protection regime.80 Both regimes represent compromises between 
diverging views and interests. The regime on the EEZ presupposes that the coastal state has 
claimed an EEZ that may coexist with the con tin en ta! shelf, as well as the contiguous zone. 
The LOS Convention contains no specific rules on the protection ofUCH in the EEZ or on 
the continental shelf. Under the Convention, however, all states parties have the respon­
sibility to protect UCH in conformity with the Convention81 and two main obligations. First, 
in case of the discovery of UCH or an intention to engage in activities directed at l!CH in 
the EEZ or on the continental shelf of a state party, (a) this shall require its national, or a 
vessel flying its flag, to report that discovery or activity to it. Second, in case of the discovery 
of UCH or an intention to engage in activities directed at UCH in the EEZ or on the conti­
nental shelf of anotherstate party, (b) states parties shall require (i) the national or the mas­
ter of the vessel to report that discovery or activity to them and to that other state party or, 

;,; ILA Draft, su/Jra note 2, Arts. I (3), 5. 
77 Historic Shipwrecks Act, 1976, §1, at <http:/ /www.austlii.edu.au>. See, for instance, §13( I) (d) for the case 

of removal of a historic shipwreck or a historic relic from Australia, from Australian waters, or from \\'aters abo\'e 
the Australian continental shelf. 

rn Convention, supra note I, Art. 8. 
7
" Respectively, Articles 9 (EEZ and continental shelf) and 11 (Area). 

Ho Respectively, Articles IO (EEZ and continental shelf) and 12 (Area). 
HI Convention, supra note I, Art. 9(1). 
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alternatively, (ii) a state party shall require the national or the master of the vessel to report 
that discovery or activity to it and shall ensure the rapid and effective transmission of such 
reports to all other states parties. 

Though presented as "alternatively" applicable, the difference in regimes between items 
(i) and (ii) of Article 9(l)(b) is substantial. It affects both (1) a direct report to the coastal state­
in (i) such a report is allowed, whereas in (ii) it is denied; and (2) the number of beneficia­
ries of the report-in (ii) all other states parties receive such a report but exclusively on an 
indirect basis. Each state party will declare the manner in which these reports will be transmit­
ted.82 It should be noted that under (b), states parties (i) or a state party (ii) shall require "the 
national" or "the master of the vessel" to report discoveries or activities directed at UCH, 
and not "their" or "its" national or master of the vessel. These terms "their" and "its" were 
proposed on several occasions but implicitly rejected by most of the delegations because they 
felt that the resulting "constructive ambiguity" would help achieve agreement on a package 
of mutual concessions and compromises. From a more technical standpoint and contrary 
to what was sometimes said during the negotiations, the absence of these terms does not in 
itself make the Convention binding on third parties. Further provisions ensure a more 
global information scheme, through the notification of discoveries and activities to the 
UNESCO director-general, that will make them promptly available to all states parties.8

:
1 

As for the regime of protection, no activity directed at UCH can be authorized except in 
conformity with it. The Convention grants the coastal state party the right to prohibit or 
authorize any activity on UCH located in its EEZ or on its continental shelf so as to prevent 
interference with its sovereign rights or jurisdiction as provided for by international law, in­
cluding the LOS Convention.84 This rule is also quite innovative: the right to prohibit or au­
thorize activities directed at UCH granted to the coastal state is in no way granted under the 
LOS Convention, though it is functionally limited to the prevention of interference with the 
coastal state's sovereign rights or jurisdiction. Nevertheless, the practical reach of this right 
is significant, as it covers-just taking the LOS Convention into consideration85-jurisdiction 
over marine scientific research and preservation of the marine environment in the EEZ,86 

and sovereign rights for the purposes of exploring the continental shelf and the EEZ and 
exploiting their natural resources,87 including the exclusive right to authorize and regulate 
drilling.88 As regards cases of the discovery of UCH in the EEZ or on the continental shelf 
that do not involve interference with a coastal state's sovereign rights or jurisdiction, that 
state plays a role unknown under the LOS Convention: it shall consult all other states parties 
that have declared an interest89 in how best to protect this UCH, and shall coordinate such 
consultations as "Coordinating State," unless it refuses this status?) The Convention wisely 
goes beyond existing international law and the LOS Convention by focusing on the ever more 

"'This declaration is to be made on depositing the instrument of ratification, acceptance, ;1pproval, or acces-
sion. Id., Art. 9(2). 

R~ Id., Art. 9(3), (4). 
8

' Id., Art. 10(2). 
85 Since, according to Article 10(2) of the Convention, other sovereign rights or jurisdiction may be granted 

to the coastal state by other rules of international law. 
86 As well as jurisdiction over the establishment and use of artificial islands, installations, and structures. LOS 

Convention, supra note 3, Art. 56(1) (b). 
87 Id., Art~. 56, 77. Article 85 on the right of the coastal state to exploit the subsoil by means of tunneling may 

also be concerned in some circumstances. 
88 Concerning the continental shelf. Id., Art. 81. 
89 Which means only those states parties which have a verifiable link, especially a characterized link, to the UCH 

concerned. Convention, supra note I, Arts. 9(5), 10(3) (a). 
"" In that case, the coordinating state will be appointed by the states that have declared an interest. Id., Art. 

10(3)(b). 
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frequent and important cases of"immediate danger" to UCH, including looting: to pre,·ent 
these cases, all states parties shall take all practicable means in accordance with international 

law to protect UCH; and, in addition and without prejudice to the latter duty, the coordinat­
ing state, normally the coastal state, may take, prior to consultations if necessary,Y1 all practi.cable 

measures and/ or issue any necessary authorizations in conformity with the Convention to 

prevent any immediate danger to the UCH, including looting, whether arising from human 
activities or any other cause. Concerns expressed especially by maritime powers are reflected 
in the statement that in coordinating consultations, taking measures, conducting prelim­
inary research, and/ or issuing authorizations pursuant to Article 10, the coordinating state, 
normally the coastal state, shall act on behalf of the states parties as a whole and not in its own 

interest, and any of these actions shall not in itself constitute a basis for the assertion of any 
preferential or jurisdictional rights not provider! for in international law, including the LOS 
Convention.!12 

Not surprisingly, the degree of exception adopted for state \'essels and aircraft in the EEZ 
and continental shelf regimes is higher than that for the regime concerning archipelagic 
waters and the territorial sea. In the latter regime the coastal state should inform the flag 
state party; by contrast, no activity directed at state vessels and aircraft in the EEZ or on the 
continental shelf shall be conducted without the agreement of the flag state and the collab­
oration of the coordinating state. This exception is made "subject to" the two main provisions 
of this regime concerning activities that may interfere \\rith the sovereign rights or jurisdiction 
of the coastal state and cases ofimmediate danger to UCH. The language "notwithstanding," 
which was proposed at a later stage but not adopted,93 would ha\'e been a substantial modi­
fication to the extent that it would have made this exception override those two prmisions. 

UCH in the Area 

The Convention states generally that all states parties shall be responsible for protecting 
UCH in conformity with its provisions and with Article 149 of the LOS ConYention. The two 
regimes on reporting and protection, including emergency measures, are similar in their 
structure to those for the EEZ and the continental shelf. The main difference is that the role 
played by the coastal state in the context of the EEZ and the continental shelf is generally 
entrusted to the UNESCO director-general for the notification and reporting regime and to 
an appointed state for the protection regime with respect to the Area. The prm·isions on re­
porting and notification stipulate that a state party shall require its national or the master of 
the vessel flying its flag to report to it any discovery or any intended acti\ity directed at UCH 
located in the Area.94 This reported information shall then be notified by states parties to 
the UNESCO director-general and to the secretary-general of the International Seabed Au­
thority. The former shall promptly make this information available to all states parties.95 

Under the new regime of protection, the UNESCO director-general shall invite the states 
parties that have declared such an interest to rnnsult on how best to protect the UCH con­
cerned and to appoint a state party to coordinate those consultations (coordinating state). 
The International Seabed Authority shall also be invited to participate in such consultations.96 

91 In taking such measures, assistance may be requested from other states parties. Id., Art. 10(4). 
92 Id., Art. 10(6). 
93 Article 10(7) states, "[s]ubject" to the provisions of paragraphs 2 and 4. Later, "[n]ot\\ithstanding" was sug­

gested by the United Kingdom delegation and was also subsequently presented by it as a draft resolution, together 
with the Russian Federation. On a different issue, this draft resolution also proposed the deletion of "and the 
collaboration of the Coordinating State." UNESCO Doc. 31 C/COM.IV /DR.5 (2001). · 

94 Convention, supra note 1, Art. 11 ( 1). 
95 Id., Art. 11 (2), (3). 
'16 Id.,Art.12(2). 
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An important and sensible rule allows all states parties to take all practicable measures in con­
formity with the Convention, if necessary prior to consultations, to prevent any immediate danger 
to UCH, including looting.97 While the coordinating state may conduct any necessary pre­
liminary research on the UCH,98 its duties are to implement measures of protection agreed 
to by the consulting states, which include the coordinating state, and to issue all necessary 
authorizations for those measures in conformity with the Convention and its annex?' A rule 
that also appears in partial form in the regime for the EEZ and the continental shelf applies 
a fortiori in its philosophy to the Area: in coordinating consultations, taking measures, con­
ducting preliminary research, and/ or issuing authorizations, the coordinating state shall act 
for the benefit of humanity as a whole, on behalf of all states parties. Particular regard shall 
be paid to the preferential rights of states of cultural, historical, or archaeological origin with 
respect to the UCH concerned. 100 This final part of the provision clearly follows the language 
of the LOS Convention. 101 

A brief comparison between the 1982 and 2001 Conventions may be useful in this regard. 
One must emphasize that the compromise and relatively vague language of "preferential 
rights" adopted in 1982 has not yet been given precise content, not even nearly two decades 
later and in a convention dealing specifically and exclusively with UCH. 102 Between 1982 and 
2001, however, the function of these preferential rights indirectly, but expressly, gained a 
second and selective accessory function, as these rights now mainly indicate those states parties 103 

that may declare an interest in being consulted on how to ensure effective protection of the 
UCH concerned, and this declaration confers the right to participate in the appointment 
of, and possibly even to be appointed as, the coordinating state. 104 The duty codified in 1982 
to "preserve" and "dispose" ofUCH for the benefit of mankind as a whole increased remark­
ably in substance through the Convention and its annex in the sense of "preserve," while 
"dispose" is not even mentioned as such. The phrase "for the benefit of mankind as a whole" 
in 1982 was, and under the Convention is still, a valuable recognition of the universal 
importance ofUCH, both the objects and their sites, beyond national borders and cultures. 
The LOS Convention conferred this recognition only to UCH in the Area, whereas the new 
Convention maintains it for the Area and extends it also to UCH in all maritime zones to 
which the Convention applies, using the similar language "for the benefit of humanity." In 
1982 the competence of the Seabed Authority over UCH was implicitly denied, and so it 
remains under the Convention. 105 The particular status of state vessels and aircraft is also 
made clear for the Area: no activities directed at them shall be undertaken or authorized 
without the consent of the flag state .. '06 

"; Immediate danger, whether arising from human activity or any other cause. Id., Art. 12(3). 
""And in this case it shall issue all necessary authorizations therefor, and shall promptly inform the UNESCO 

director-general of the results of this research, and he or she, in turn, shall make such information available to 
other states parties. Id., Art. 12(.'i). 

""Unless the consulting states, which include the coordinating state, agree that another state shall implement 
these measures and/or issue all necessary authorizations. Id., Art. 12(4) (a), (b). 

""'Id., Art. 12(6). 
101 LOS Convention, supra note 3, Art. 149. This is also why this final part of the provision (Art. 12(6) of the Con­

vention) is specific to the Area, as is Article 149 of the LOS Convention, and is absent from the similar provision 
on the EEZ and the continental shelf (Art. 10(6)). 

""Also, the language "particular regard" shall be paid to these preferential rights is nearly identical to that in 
Article 149 of the LOS Convention. 

"""Mainly" because another verifiable link seems to be permitted as a requirement for selection under Article 
11 (4). The same interpretation seems to apply to Article 9(5) on the EEZ and the continental shelf. 

""Convention, sujJra note I, Arts. 11(4),12(2). 
1
"'• The powers and functions of the International Seabed Authority are to be expressly conferred upon it by the 

LOS Convention, supra note 3, Art. 157(2). 
1
"'' Convention, supra note I, Art. 12(7). 
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III. CO~Cl.L'SION 

Time will tell if and to what extent the Con\'ention will inspire future de,·elopments in 

customary international law. In our view, the nature of the effects of treaties on preexisting 

customary rules ofa different content, as in the field ofUCH, io; should not be systematically 

presented in terms of an abrogation of the customary rule 108 but distinguished by virtue of 

the significance of the time factor in the interrelationship between treaty and custom. 109 

The new Convention has already attained several achievements of unequal importance: 

first, its quality as the first universal instrument with high standards on the protection of 

UCH offered to the international community; second, its content as a compromise package 

of solutions on delicate issues such as the notion ofl.ICH, the status of the law of salvage and 

the law of finds, and respect for the flag state regarding its state vessels and aircraft in partic­

ular; third, its general consistency with the LOS Convention and the balances it expresses; 

and fourth, its adoption of some important general and final clauses-including the com­

prehensive and binding system of peaceful settlement of disputes achieved under the LOS 

Convention; 1111 a useful alternative to the "federal clause," which is more acceptable than the 

latter for being open to any state party and promoting, to the extent practicable, the full 

application of the Convention; 111 and the strong position taken through the exclusion of any 

reservations to either the Convention or its valuable annex. 11 ~ 

The Convention is a compromise text, a package satisfactory to most states, like the LOS 

Convention in 1982, which nevertheless turned out to be very successful, without asserting 

1117 Though practice does not seem to provide certainty about the existence of a well-rooted general customar:· 
regime of protection ofUCH, a customary rule whose content would be the obligation at least to abstain from any 
act causing damage to or destruction of the UCH seems reasonable. Article 303( I) of the LOS Com·ention may 
be considered declarative of such a preexisting rule or to have contributed to its existence ;ince 1982. In any case, 
the principle of freedom of the high seas and its main applications (laying submarine cables and pipelines, fishing, 
and scientific research) should not be considered in itself, and to the extent of the maritime zones where the prin­
ciple still applies, as necessarily incompatible with the existence of this rule. As for the content of the described rule, 
and a fortiori of the principle of the freedom of the high seas with regard to L'CH, the~· are manifestly different 
from the high-standard content of the Convention (including its annex). 

1118 Treaties are often presented as a source of abrogation ofa custom. See, e.g., P..\.U. RELTER, [:-;TRODL'CTJO:-; AL 

DROITDESTRAITES 117 n.205 (1985). 
10

" For an analysis of our proposal to distinguish these two effects of treaties on custom, see· Guido Carducci, 
L 'Obligation de restitution des biens culturels et des objets d'art en cas de conjlit arme: droit coulumier et droit co11ventionnel 
avant et apres la Convention de La Haye de 1954 (L 'importance du Jacteur temporel dans /es mPJ1011s en/re /es /mites el la cou­
/ume), l 04 RGDIP 289, 292, 309-15 (2000). To summarize the proposal: the effects of a treaty would be the abroga­
tion of the customary rule among states parties only if the treaty inter\'cned at a time when custom was concei,·ed 
of as a tacit agreement (accord tacite), which is no longer the case for general customs but may still be the case in 
the adjudicator's or arbitrator's opinion for "regional" customs. In the other, more recent cases, where the treat\' 
intervenes in the period (I 910-1920) since custom has generally been conceiYed of as the result of practice and 
opiniojuris, which is psychological and not simply voluntary, the effect should simply be the suspension of the effects 
of the preexisting customary rule (of a different content) between states parties to the trean-. This suspension ef­
fect would also apply in principle to the LOS Convention, and especiall)' to the new Co1l\'ention and its innoYaliYe 
content in the field ofUCH, in relation to any potential pict>xisting general, maybe e\·en regional cusioms on l'CH 
(if in the adjudicator's or arbitrator's view they are not fundamentally an application of the tacit agreement­
accord tacite--theory), as these customs would have a different content: the principle of freedom of the high seas 
as applied, inter alia, lo UCH or, maybe and if its existence were agreed upon, a customan· rule at least not to dam­
age or destroy UCH (as suggested in note 107 supra). 

11° Convention, supra note 1, Art. 25. Adoption of this article may nevertheless result in nonratification by some 
states not party to the LOS Convention. The delegation of Turkey made statements in this direction. It is useful 
to recall that among the different proposals made during the negotiations, Doc. WP 14 (Apr. 4, 2001), submitted 
by Venezuela, Turkey, and Thailand, suggested a simple one-paragraph Article 25 on peaceful settlement of dis­
putes: no mention was made of the LOS Convention or its Part XV, and the peaceful means envisaged "·ere ex­
clusively those listed in Article 33 (I) of the UN Charter. 

111 Convention, supra note 1, Art. 29. 
112 With the exception of the alternative to the federal clause (Art. 30), the ConYention falls within the scope 

of Article 19 (a) of the Vienna Convention on the Law of Treaties, supra note I 9. 
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the fiction of unanimous agreement on nearly all of iL~ provisions. Issues like state vessels 
and warships are simply incidental and accessory to the Convention and should not deter the 
international community from reacting positively to it and the high standards it embodies, 
which are consistent with the 1982 Convention, and from joining it quickly to prevent the 
further damaging and looting of underwater cultural heritage. 
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