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CHAPTER 1. 

INTRODUCTION

1. Pursuant to Procedural Order No. 9 of 22 July 2022, whereby the Arbitral Tribunal adopted 

the revised procedural timetable for further proceedings, the Russian Federation hereby submits 

this Counter-Memorial. 

2. In the present Counter-Memorial, the Russian Federation maintains the position that it has 

previously submitted with regard to the lack of jurisdiction of this Arbitral Tribunal to consider 

eclarations under Article 298(1)(a)(i) of the 

the disputes involving historic bays or titles from the scope of jurisdiction under the 

Convention. Russia reiterates that the waters of the Sea of Azov and the Kerch Strait are internal 

the Sea of Azov and the Kerch Strait fall outside the scope of the jurisdiction of the UNCLOS 

Tribunal.

3. This Counter-Memorial submits additional jurisdictional objections with regard to several 

specific claims that Ukraine has presented in its Revised Memorial of 20 May 2021, and that

are not of an exclusively preliminary character. Importantly, this Counter-Memorial also sets 

out an objection to the jurisdiction of the Tribunal which ensues from the significant change of 

circumstances that has occurred since the filing of the Revised Memorial of Ukraine. More 

particularly, following the referendums held in the territories of the Donetsk People's Republic 

LPR ), the Zaporozhye Region and the Kherson 

Region, these territories acceded to the Russian Federation on 30 September 2022. As a result, 

first, Ukraine no longer qualifies as a coastal State in relation to the Sea of Azov, and second, 

this change of circumstances affects the ability of this Tribunal to decide claims in 

these proceedings, as Russia further explains.

4.

Tribunal, Russia also addresses raised in the Revised Memorial with regard 

to the alleged violations of UNCLOS and requests the Tribunal to reject them all as 

unreasonable and unsubstantiated. 

I.

5. In February 2020, the Arbitral Tribunal issued the Award Concerning the Preliminary 
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implicitly, on the sovereignty of either Par 1

attempts to gain a ruling on the issues that have nothing to do with the law of the sea. 

6.

articulated in differ

Memorial, as the Tribunal admitted.2

of procedural fairness and expedition for Ukraine to revise its Memorial so as to take full

3

7. Ukraine, however, has regardless of how clear and 

precise they are, and failed to revise all of its claims that were, and indeed remain, dependent 

on the premise of its sovereignty over Crimea. Instead of scrupulously complying with the 

res judicata effect, Ukraine decided to put through 

the back door several other sovereignty-based claims. 

8. As Russia outlines in the relevant sections of the Counter-

of innocent passage of foreign governmental ships in territorial sea adjacent to Crimea, 

as well as (iii) jack-up drilling rigs claims, are in fact dependent on the (wrong) premise of 

Ukraine being sovereign over Crimea. In addition, Ukraine puts the issue of sovereignty back 

on the table by formulating its areas subject to 
4 All of the above 

is

9. As if that would not be enough for procedural gamesmanship, Ukraine also sidestepped the 

attempt to remain under the radar, Ukraine used the Revised Memorial as a chance to raise for 

the very first time new claims, not previously raised in the original Memorial. This concerns 

-up drilling rigs and (ii) fibre-optic cable 

connection, as Russia explains in the relevant sections of the Counter-Memorial. To set the 

record straight, neither the Rules of Procedure, nor Procedural Order No. 6 following the 2020 

Award permit the introduction of new claims at such stage of the proceedings, and they are 

therefore inadmissible. 

10. A deliberate circumvention of the previous orders, this constitutes a sheer 

procedural abuse on behalf of the Claimant. Such conduct contradicts not only the procedural 

1 Award para. 492.
2 Id., para. 198.
3 Ibid.
4

involve Russia remediating harm in areas subject to Ukrainian sovereignty but presently under Russian jurisdiction and control. 
In the event Ukrainian jurisdiction and control is restored before these actions are completed, Russia should be ordered to 
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safeguards of integrity of these arbitral proceedings, as set out by the Tribunal in the 2020 

Award and the Rules of Procedure. It also amounts to the violation of Article 300 of UNCLOS, 

prescribing the exercise of rights, jurisdiction and freedoms recognised in this Convention in 

good faith and in a manner that would not constitute an abuse of rights. The Tribunal should 

treat it accordingly, and Russia respectfully requests to completely strike those claims of 

Ukraine out as inadmissible.

II. Organis -Memorial

11. In Chapter 2 of this Counter-Memorial, Russia maintains its position that, at all relevant 

times, the waters of the Sea of Azov and the Kerch Strait have been internal waters based on 

made under 

Article 298(1)(a)(i) of UNCLOS, the Tribunal cannot exercise jurisdiction over a dispute 

involving historic bays or titles (Section I).

12. As a separate argument of Chapter 2 (Section II), Russia demonstrates that since both the 

UNCLOS, as Article 288 (1) of the Convention mandates. The point of departure for the 

an express agreement between Russia and Ukraine that was 

reached, at the relevant period, in the Treaty on Cooperation in the Use of the Sea of Azov and 

the 5 that the Sea of Azov and the Kerch 

Strait historically internal waters of the Russian Federation and Ukraine.6 Likewise

important is the practice confirming that both Russia and Ukraine treated these water areas as 

internal waters. To that end, Russia provides an ample se

conduct in such spheres as navigation, exploitation of natural resources and protection of the 

marine environment, demonstrating that, outside these arbitral proceedings, Ukraine treated the

Sea of Azov and the Kerch Strait as internal waters and regularly acted consistently with that 

premise. 

13. Finally, Chapter 2 makes an additional jurisdictional objection as to the competence of the 

Tribunal to render a decision that would potentially affect

internal waters as part of territory under its sovereignty (Section III).

14. The focus of Chapter 3 of the Counter-Memorial (Section I) is on the assertions of 

Ukraine with regard to the violations of UNCLOS as a result of the construction of a bridge 

The need to connect the Crimean Peninsula to mainland Russia has been on the agenda for 

many years and has become all the more critical after Ukraine launched an indefinite state-

5 Treaty between the Russian Federation and Ukraine on Cooperation in the Use of the Sea of Azov and the Kerch Strait, 24 
December 2003 (RU-20-AM), Article 1(1).
6 The reference to the above provision of the Azov/Kerch Cooperation Treaty reflects the status of the Sea of Azov as it was 
prior to 30 September 2022.
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sponsored blockade to cut off Crimea from all essential sources water, energy, goods 

without any regard to the most basic interests of the Crimean population. The economic and 

humanitarian importance of the Bridge thus justified the insignificant average interferences 

with navigation that typically arise in such large-scale infrastructure projects. It is no surprise 

that Ukraine turns a blind eye to this side of the situation and, instead, purports to paint a one-

sided picture of a monster-

as Ukraine names it.7

15. Ukraine puts undue emphasis and clearly exaggerates the supposedly negative effects of 

preceding the construction of the Kerch Bridge ensured that the decision on its clearance the 

main target of Ukrai reflects the real and objective picture with regard to the 

navigation of various types of vessels in the Strait, cargo turnover, as well as its hydrographic 

conditions. The basic principle is that the bridges, like ships, are designed to reflect the 

parameters of the waters they cross. In navigational terms, the Kerch Strait is nowhere near to 

such busy commercial waterways with an intense pattern of traffic as the Bosporus Strait or the 

Panama Canal, not even the Oresund. It should be thus taken for its face value playing an 

important role in maintaining regional trade and being sufficient for the needs of the region. 

There was no economic and navigational rationale in erecting high-clearance constructions in 

such shallow and narrow areas as the Kerch Strait so that large ocean-going vessels could enter 

into these waters. Their passage would be simply economically unreasonable and cost-

ineffective. 

16. -cooperation under Articles 43

and 44 of UNCLOS (Section II), and the alleged impediments to navigation as a result of the 

general control measures applicable in the Kerch Strait to ensure the safety of navigation and 

mitigate the risks of collapsing and groundings, such as a permit-based system, pilotage 

requirement and one-way traffic in the Kerch-Yenikale Channel (Section III). These same 

navigation control measures have been in place in the Strait since the Soviet times, and after 

1991, Ukraine itself applied them; it is thus rather appalling how Ukraine now distorts their 

reasonableness. Finally, Section IV

of navigation for foreign warships and government vessels require the ruling on sovereignty of 

17. Chapter 4 

transiting through the Kerch Strait and the Sea of Azov. Inspecting vessels in its internal waters 

its sovereignty in its own internal waters is in effect yet another attempt to bring up before this 

Tribunal, that put a decisive end to that tactics, the issue of sovereignty over Crimea. Moreover, 

Russia explains that the invoked provisions of UNCLOS do not apply in the internal waters; 

7 URM, para. 2.
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inspections in those water areas is not novel and extraordinary, both the Russian Federation and 

Ukraine conducted them prior to 2014. With a more challenging and exacerbating security 

situation in the region after 2014, Russia had every legitimate concern to continue that practice 

to ensure national security and prevent crimes, including the threats from the Ukrainian 

authorities to blow up the Bridge, which materialized when the Crimean Bridge became the 

target of the terrorist attack on 8 October 2022. The alleged delays of vessels bound for the 

ports of Mariupol and Berdyansk were unrelated to border security checks, in contrast to the 

misleading connections between the two, which Ukraine bluntly insists on failing to provide 

any direct evidence thereof. 

18. In Chapter 5, -up drilling rigs are 

relevant framework for assessing the legality of transfer of their ownership titles. Here again, 

the real intent of Ukraine is to question the legali

drilling

de-registration if the same rigs.

19. Chapter 6 ctical efforts aimed 

at protection and preservation of the marine environment of the Azov-Black Sea basin during 

the construction and operation of the Kerch Strait Bridge and related projects. Relying on a 

considerable set of evidence, most vividly the environment impact assessments and 

monitoring reports Russia amply demonstrates the speculative and hypothetical nature of 

assumptions. Against that backdrop,

central span of the Kerch Strait Bridge is particularly cynical, as, unfortunately, it merely shows 

that Ukraine, in fact, is not truly concerned about the environmental consequences of the 

additional and unnecessary interference into the marine environment that such modification of

the Bridge would entail. The recent explosion on the Crimean Bridge, devised, carried out and 

ordered by the Ukrainian government, is another evidence that marine environment protection 

20. Chapter 7 

of protection of underwater culture heritage encompass international archaeological standards, 

which Ukraine willingly misconstrues to mislead the Tribunal and presents a simplistic account

thereof. The framework that the Russian Federation enacted and developed ensures an

appropriate level of protecti

baseless assertions, the relevant protection standards were duly respected in all archaeological 

episodes that Ukraine picked up.

21. Chapter 8 addresses Ukraine's allegations with regard to the aggravation of dispute by the 

Russian Federation. They are misplaced, as UNCLOS provides neither an express all-
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encompassing legal obligation on States to refrain from aggravating their relations, nor the basis 

to claim jurisdiction as to the aggravation of dispute. In any event, what Ukraine purportedly 

labelled as the examples of aggravation is either explained and justified by the legitimate 

exercise of sovereign powers by Russia over its territory, or remains pure speculations. 

22. Finally, this Counter-

Tribunal to adjudge and declare that it lacks jurisdiction in respect of the claims that Ukraine 

submitted in its Revised Memorial, or alternatively yers 

for relief in their entirety (Chapter 9).

23. It is noted that Ukraine did not fully articulate its requests in the Revised Memorial, in 

particular, elected to determine the claimed amount of monetary compensation at a later phase 

of the proceedings.8 For the sake of efficiency, Russia reserves its right to address in detail 

compensation, in the next submissions, following the respective submissions of the Claimant.

24. Still, for the reasons explained in the following Chapters of this Counter-Memorial, Russia 

has breached no obligation under UNCLOS in the first place, and thus no responsibility may 

arise under international law. For the avoidance of doubt, Russia rejects all requests for any 

of most of the alleged damages, as well as their precise and effective nature. 

III. Change in Circumstances Substantially Affecting the Present Dispute

25. T

Memorial, new circumstances have arisen that substantially affect the issues under 

consideration in the present arbitral proceedings. The changed circumstances should be taken 

into account when considering the matters that are pertinent to the resolution of the dispute in 

front of this Tribunal.

26. Specifically, on 30 September 2022, following the referendums held in the DPR, the LPR, 

the Zaporozhye Region and the Kherson Region, these areas, as a result of their accession to 

the Russian Federation, became part of the sovereign territory of the Russian Federation

pursuant to the Treaties on the accession of the same date.9 On 4 October 2022, a set of Federal 

Constitutional Laws was enacted that envisaged a legal framework regulating various aspects 

8 URM, paras. 292, 312, 316(i).
9

to the Russian Federation and the Formation of a New Constituent Entity of the Russian Federation of 30 September 2022 
(RU-553); Treaty between the Russian 

September 2022 (RU-554); Treaty between the Russian Federation and the Kherson Region On the Accession of the Kherson 
Region to the Russian Federation and the Formation of a New Constituent Entity of the Russian Federation of 30 September 
2022 (RU-555); Treaty between the Russian Federation and the Zaporozhye Region On the Accession of the Zaporozhye 
Region to the Russian Federation and the Formation of a New Constituent Entity of the Russian Federation of 30 September 
2022 (RU-556).
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of the process of accession, including the status of new territories as the subjects of the Russian 

Federation and their borders.10

27. Importantly, since the accession to Russia of the areas that are littoral to the Sea of Azov 

the DPR (including the Port of Mariupol), the Zaporozhye Region (including the Port of 

Berdyansk) and the Kherson Region - Ukraine ceased to be a coastal State with regard to the 

Sea of Azov. on these events, they remain a matter of reality

and, as such, are not to be disregarded by the Tribunal. 

28. In light of the above described circumstances, the Russian Federation respectfully submits 

that the conclusions that this Tribunal reached in the 2020 Award, in relation to the lack of its 

jurisdiction over the matters that require the Tribunal to decide on the sovereignty over Crimea,

are fully applicable to the present situation with the DPR, the Zaporozhye and Kherson Regions. 

As the Tribunal correctly concluded in the 2020 Award:

288, paragraph 1, of the Convention, it lacks jurisdiction over the dispute as 
submitted by Ukraine to the extent that a ruling of the Arbitral Tribunal on the 

on the sovereignty of either Party over Crimea. As a result, the Arbitral Tribunal 
cannot rule on any claims of Ukraine presented in its Notification and Statement of 
Claim and its Memorial which are dependent on the premise of Ukraine being 

11

29.

30.

10 Federal Constitutional Law No. 5-
the Formation of a New Constituent Entity of the Russian Federation RU-
557); Federal Constitutional Law No. 6-
and the Formation of a New Constituent Entity of the Russian Federation 
(RU-558); Federal Constitutional Law No. 8- the Russian Federation and the 
Formation of a New Constituent Entity of the Russian Federation RU-559); Federal 
Constitutional Law No. 7- the Zaporozhye Region to the Russian Federation and the Formation of 
a New Constituent Entity of the Russian Federation RU-560).
11 2020 Award, paras. 197-198 (emphasis added).
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CHAPTER 2.

SEA OF AZOV AND THE KERCH STRAIT

31.

of the lack of jurisdiction to decide the question of sovereignty over Crimea, this Tribunal also 

does
12 The 2020 Award correctly summarises the Russian argument as follows:

rch Strait, according to the Russian Federation, were 
historically internal waters of the Russian Empire, and later the USSR, and, since 
1991, the common internal waters of Ukraine and the Russian Federation. The 
Russian Federation contends that the Convention does not regulate the regime of 
internal waters and concludes that issues concerning the Sea of Azov and the Kerch 
Strait are accordingly not issues concerning the interpretation or application of the 
Convention pursuant to Article 288, paragraph 1, o 13

32.

14 The Tribunal consequently found in the operative part of the 2020 

15

33. While not disp

pleaded as such.

34. In the present Counter-Memorial, Russia maintains its position that the waters of the Sea 

of Azov and the Kerch Strait are internal waters and, consistently with its previous written and 

oral pleadings, submits two arguments in support of this position:

(i)

or Russia has a historic title over them;

(ii) Russia has sovereignty over these waters because their status of internal waters has 

not changed since the dissolution of the USSR.

12

13 2020 Award, para. 199.
14 Id., para. 293.
15 Id., para. 492(b).
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35. These arguments are submitted separately as alternatives16 and are not mutually exclusive. 

ould suffice. The two arguments are 

dealt with separately in Sections I and II of the present Chapter.

36. In addition to the above stated two arguments and without prejudice to them, Russia 

submits that this Tribunal lacks competence to decide over the claims of Ukraine that

necessarily require it to decide, expressly or implicitly, on the sovereignty of either Party over 

the Sea of Azov and the Kerch Strait, due to the sovereignty-related aspects of those claims. 

Section III of this Chapter addresses this argument. 

I. Declaration under Article 298(1)(a)(i) of UNCLOS Excludes Jurisdiction 
of T Claims relating to the Sea of Azov and the 

Kerch Strait Because They are a Historic Bay or Subject of a Historic Title

37. As Russia stated in its previous submissions, both Ukraine and Russia availed themselves 

of UNCLOS.17 This fact is not disputed by Ukraine. 

In case of Ukraine in 1999, there would simply be no point in making such a declaration under 

for the reason that it had no other historic bays or claims to historic waters other than the Sea 

of Azov. This could stop the whole discussion at this point.

38. As remarked by the Tribunal, there is no disagreement between the Parties in recognising 

that the Sea of Azov and the Kerch Strait were under the sovereignty of the Russian Empire 

and later of the USSR and could be considered as internal waters.18

39. The decades-long exercise of sovereignty over these waters justifies the conclusion that 

before the codification of the international law of the seas by the Geneva Conventions of 1958 

there was a historic title to the waters of the Sea of Azov and the Kerch Strait. The Sea of Azov 

could be considered as a historic bay whose outlet was the Kerch Strait. 

40. This is confirmed by the fact that the Sea of Azov is indicated as the first example of a

historic bay in the well-

the first UN Conference on the Law of the Sea.19

16 This was recognised by this Tribunal in para. 292 of the 2020 Award.
17 RPO, paras. 165-175; Reply to the Written Observations and Submissions of Ukraine on Jurisdiction, 28 January 2019 

-121. 
18 2020 Award, para. 290.
19 Historic Bays: Memorandum by the Secretariat of the United Nations, doc. A/CONF.13/1, extract from the Official Records 
of the United Nations Conference on the Law of the Sea, Vol. I (Preparatory Documents), 30 September 1957 (excerpts) (RU-
5), para. 12. This document refers to the opinions of P.C. Jessup, The Law of Territorial Waters and Maritime Jurisdiction,
G. A. Jennings Co., 1927, p. 383; G. Gidel, Le Droit international public de la mer A.N. 
Nikolayev, Problema Territorialnykh Vod v Mezhdunarodnom Prave, Gosudarstvennoye Izdatelstvo Yuridicheskoi Literatury, 
1954, pp. 207-208.
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41. Considering that under the customary international law of the sea applicable in the decades 

preceding the 1958 Convention (and also for some time thereafter) the coastal S

and relied upon by 

waters but which would not have that character were it not for the existence of an historic 
20 The Russian Empire and later the USSR would not have been entitled to consider the 

waters of the Sea of Azov and those of its outlet as internal waters but for the fact that they had 

exercised their sovereignty undisturbed over those waters for a long time (before the 

qualification of these waters a

Territorial Sea and the Contiguous Zone).

42. Even though, under the 1958 Geneva Convention on the Territorial Sea and the Contiguous 

h Strait as its opening, this 

does not exclude that the reasons for considering these waters as internal because of being part 

of a historic bay and because of the existence of historic title remain. The USSR had never 

declared its refusal of the historic title and, indeed, Soviet legal doctrine had been supporting 

this following the entry into force of the Geneva Convention.21 As the ICJ noted in relation to 

the Gulf of Fonseca

its 22 These waters were internal waters before the entry into force for the USSR 

(including Ukraine and Russia) of the Geneva Convention and continued to be internal waters 

after such entry into force. Whether they continued to be internal waters because they belong 

to a historic bay or as belonging to a juridical bay does not matter. What counts is that the 

riparian State, undisturbed, treated them as internal.

43. There have been no objections from the third States with regard to the status of the Sea of 

Azov and the Kerch Strait as historic internal waters.23 Moreover, there are examples that other 

States considered the Sea of Azov as historic waters of the USSR. For instance, the report 

prepared by Lewis M. Alexander for the U.S. Department of D
24

20 Fisheries Case (United Kingdom v. Norway), ICJ Judgment of 18 December 1951 (UAL-124), p. 130; Land, Island and 
Maritime Frontier Dispute (El Salvador/Honduras; Nicaragua intervening), Judgment, I.C.J. Reports 1992 (RUL-19), p. 588, 
para. 384.
21 P. D. Barabolya et al., Manual of International Maritime Law, Military Publishing House of the Ministry of Defense of the 
USSR, Moscow, 1966 (RU-304), p. 216. See also A.T. Uustal, International legal regime of territorial waters, Transactions 
of the University of Tartu, Issue 66, 1958 (RU-305).
22 Land, Island and Maritime Frontier Dispute (El Salvador/Honduras; Nicaragua intervening), Judgment, I.C.J. Reports 1992
(RUL-19), para. 393.
23 See generally Clive R. Symmons, Historic Waters and Historic Rights in the Law of the Sea, Brill, 2019 (RU-306), p. 86 

he waters of the Kerch 
-

proclaimed historic status it may be argued that this joint claim is now valid in international law; and that accordingly any 

24

prepared in 1986 and adopted in 1990 on the implications for the U.S. of UNCLOS. See: A. M. Lewis, Navigational Restrictions 

 

                

              

              

 

           

             

              

  

  

            

                   
                     

          

                  





12

signing of the Treaty, as Ukraine speculates, it would specify that internal waters belonged to 

the Russian Federation and Ukraine

47. Second, to interpret Article 1(1) of the Azov/Kerch Cooperation Treaty and the identical 

sentence in the Joint Statement of the same date as merely stating a historical fact, without 

implication for the subsequent relationships covered by the Treaty, would deny the provision 

any effet utile. As illustrated during the hearing on Preliminary Objections, a provision of such 

purely historical character may be understandable in a preamble, but not in an operative 

provision, such as Article 1(1).32 Even assuming (quod non) that the Parties had wished to use 

the past tense, thereby denoting the fact that the Sea of Azov and the Kerch Strait no longer

constituted internal waters, they would no doubt have done so. Instead, they used the present 

tense.33

48. Moreover, not only would the purely historical and descriptive meaning Ukraine attributes 

to Article 1(1) of the Azov/Kerch Cooperation Treaty deprive it of any effet utile. Seen in the 

broader context of the Azov/Kerch Cooperation Treaty, it would have the effect that the 

provisions on navigation of foreign ships in the Sea of Azov and in the Kerch Strait, set out in 

Articles 2(2) and 2(3) of the Azov/Kerch Cooperation Treaty, would be in violation of 

UNCLOS. Only if the waters of the Sea of Azov and of the Kerch Strait were considered by the 

Parties to be internal waters (and if it were not contested by the third States34), could Russia and 

Ukraine legally limit navigation of foreign merchant ships in these waters to ships heading to 

or coming from the ports in the Sea of Azov.

49. The same applies to the limitation of entering into the Sea of Azov and passing through the 

Kerch Strait for foreign warships and other government vessels used for non-commercial 

or business call to a port of one of the 

nor Russia, both Parties to UNCLOS, may be deemed to have agreed to curtail the other States 

P hts granted under UNCLOS. It follows that Articles 2(2) and 2(3) of 

the Azov/Kerch Cooperation Treaty can be compatible with UNCLOS only if Article 1(1) is 

interpreted as it must, pursuant to its ordinary meaning, as setting out the Parties

understanding that the status of the Sea of Azov and the Kerch Strait was that of internal 

waters.35

32 Transcript of Hearing on Preliminary Objections, 10 June 2019, p. 122.
33  Report, paras. 49-51.
34 Notably, several third States expressly recognised the internal water status. See Resolution No. 42-8 of the Interparliamentary 

RU-
308), Commentary to Article 12. See also: European Parliament, Resolution of 25 October 2018 on the Situation in the Sea of 
Azov (2018/2870(RSP)) (UA-544) ituation 
in the Sea of Azov was addressed by the bilateral agreement of 2003 between Ukraine and Russia, which defines these territories 

35 Transcript of Hearing on Preliminary Objections, 10 June 2019, pp. 122-123.
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50.

Azov/Kerch Cooperation Treaty is incorrect because, if the waters of the 

Sea of Azov and the Kerch Strait were not considered internal due to their historic character, 

the provisions on navigation of merchant and military ships of third States set out in Article 

2(2) and 2(3) would be in contravention to UNCLOS.36 The Parties, acting in good faith, could 

not enter into the Azov/Kerch Cooperation Treaty with an intent to contravene the Convention. 

51. Moreover, the historic bay character of the Sea of Azov has been implicitly recognised by 

Ukraine when, in its declaration under Article 298(1)(a) of UNCLOS, it excluded from 

did 

not have other bays, but the Sea of Azov, that can qualify as historic bays, this declaration could

only refer to the Sea of Azov. In its briefs (not including the Revised Memorial), Ukraine argued

that in its declaration it was merely paraphrasing Article 298(1)(a)(i) and that its decision to 

paraphrase the language of th
37

This argument is a mere affirmation without support. A declaration submitted to the Secretary 

General of the United Nations and communicated to all States members of the United Nations 

must be, and presumed to be, seriously prepared so that its contents have a real meaning. The 

paration. 

Interpreting the declaration of Ukraine under Article 298(1)(a)(i) otherwise would simply 

deprive it of its intended meaning and legal consequences.

52. An important consequence of the historic character of the waters of the Sea of Azov and 

the Kerch Strait is that the Kerch Strait does not correspond to the description set out in Article 

37 of UNCLOS of a strait to which transit passage applies. It does not connect the high seas 

high seas or exclusive economic zones. For the same reason, the Sea of Azov is not an area of 

the sea to which freedom of navigation (Article 58 of UNCLOS) applies.

53. Therefore, for the reason that the Sea of Azov/Kerch Strait are a historic bay or the subject 

of a

UNCLOS, the Tribunal cannot exercise jurisdiction over the dispute involving historic bays or 

titles.

36 Transcript of Hearing on Preliminary Objections, 13 June 2019, pp. 52-53.
37 Rejoinder of Ukraine on Jurisdiction, 28 March 2019, para. 97. See also Written Observations and Submissions of Ukraine 
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II. The Tribunal Has No J Claims concerning the Sea of 
Azov and Kerch Strait since Both Maritime Areas Constitute Internal Waters

54. Even if the historic waters character of the Sea of Azov were not accepted by the Tribunal

a conclusion that would not be consistent with the arguments and evidence submitted in the 

previous section and in the prior submissions on the record38 the internal waters character of 

these waters would remain on the basis of general international law. Under the Geneva 

Convention, the waters of the Sea of Azov and Kerch Strait could be seen as internal because 

the Sea of Azov met the requirements for a juridical bay set out in Article 7 of the Geneva 

Convention (as well as of Article 10 of UNCLOS) and the USSR, with its Declaration 4450 of 

25 January 1985, drew straight baselines including in them the Kerch Strait.

55. However, the waters of the Sea of Azov and of the Kerch Strait did not become internal 

waters only because of the Geneva Convention. As shown above, they already were uncontested 

internal waters because of a historic practice of the Russian Empire and the USSR of many 

decades preceding the adoption of the Geneva Convention. 

56. When, with the dissolution of the USSR, the Sea of Azov and the Kerch Strait became 

surrounded by two riparian States the Russian Federation and Ukraine, instead of one riparian 

State the USSR, these waters remained internal waters not on the basis of the provisions on 

juridical bays, that refer to bays surrounded by one State only, but because they had always 

enjoyed the regime of the internal waters under the sovereignty of their riparian State. The fact 

that the riparian State was replaced by two riparian States, while bringing the Sea of Azov out 

of the scope of the provisions on juridical bays, cannot alter the status of the areas where the 

riparian States replacing the USSR exercise their sovereignty. 

57. To consider, as Ukraine holds, that, because one riparian State was replaced by a 

continuator State and a successor State, areas of sea that have been for decades equivalent to 

part of the territory of the riparian State become territorial sea and exclusive economic zones, 

open to innocent passage and free navigation by third States,39 would be as extraordinary as to 

accept that the replacement of one State by two entails the consequence of each of the two 

losing part of the territory it has inherited. The statement in 

referred to by Russia in its Preliminary Objections40 vividly makes the point:

supposed jointly to enjoy markedly inferior powers of jurisdiction and control over 
the waters of their bay than might be enjoyed by the littoral state of a single-state 

41

38 RPO, Chapter 3, Section B, Sub-
39 URM, paras. 61-67.
40 RPO, para. 86.
41 Sir R. Jennings and Sir A. Watts (eds.), , Vol. I, Peace, Longman, 1992 (RUL-18), pp. 632-
633.
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58. The learned authors of 

would be the greater in a pluristatal bay like the Gulf of Fonseca which formerly was a bay 

surrounded only by a single state 42

59. The fact that these waters are internal makes claims that Russia has allegedly committed 

violations concerning the Sea of Azov and the Kerch Strait, matters not regulated by UNCLOS, 

as further developed in Sub-Section E. Consequently, they do not give rise to disputes 

concerning the interpretation or application of the Convention and are thus excluded from the 

jurisdiction ratione materiae of this Tribunal.

60.

pleadings concerning preliminary objections. While they will not be submitted in detail in the 

present Counter-Memorial, they must be considered as repeated here. In the present section, 

A. UNCLOS DID NOT PREVENT RUSSIA AND UKRAINE FROM EXERCISING SOVEREIGNTY OVER THE 

SEA OF AZOV, JOINTLY OR OTHERWISE

61. The first of these aspects is found in the Revised Memorial when Ukraine affirms that 

43 This affi

Article 89 of UNCLOS that by virtue of Article 58(2) applies to the exclusive economic zone. 

62. Article 89 is unobjectionable. But it applies to purported submissions to sovereignty of 

areas of the high seas while the waters of the Sea of Azov were never part of the high seas, 

including at the moment UNCLOS came into force for Russia and for Ukraine. The provision 

of Article 89 envisages the situation in which a State claims to exercise its sovereignty over 

areas of the sea that, at the moment the claim is made, are, as high seas, not subject to any 

exclusive economic zone. This is not the 

situation of the Sea of Azov whose waters were internal when UNCLOS entered into force.

63.

sovereignty over the areas beyond their respect 44 But 

Russia is not proclaiming or claiming sovereignty, because Russia had and has such sovereignty 

over the Sea of Azov even though, after the dissolution of the USSR and up to the recent 

42 Sir R. Jennings and Sir A. Watts (eds.), International Law, Vol. I, Peace, Longman, 1992 (RUL-18), p. 633, 
fn. 4.
43 URM, para. 72.
44 Id., para. 74.
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events, jointly with Ukraine. A State does not claim sovereignty over an area in which it has 

sovereignty, and has had it for a long time. 

64. Entry into force of UNCLOS may make illegal for States Parties to claim, for instance, to 

exercise customs police rights beyond 24 miles from the baselines (as envisaged in the MV 

case45) or to have a 200-mile territorial sea as some States did at the time of the entry 

into force of UNCLOS, because these claims do not correspond to rights accepted and respected 

by the international community. The exercise of sovereignty on the Sea of Azov, as consisting 

of internal waters, was a fact not contested by other States before the entry into force of 

UNCLOS. 

65. pluri-State internal 

waters claims.46 Not correct is, however, the consequence drawn by Ukraine from this lack of 

rules in UNCLOS: such consequence, as alleged by Ukraine, implies that in the Convention 

there are rules that would make existing internal waters disappear and curtail the scope of the 

zones in which foreign States enjoy rights, such as innocent passage and freedom of navigation 

that they would not otherwise have in internal waters.

66. The correct consequence to be drawn from the fact that there exist no rules in UNCLOS 

concerning pluri-State bays is that such bays are not regulated under the Convention. Their 

waters remain under the sovereignty of the riparian State or States and are, thus, internal. To 

change their status automatically, because of the entry into force of UNCLOS, would entail a 

loss of sovereignty that a State Party cannot be presumed to accept as the result of its acceptance 

of being bound by the Convention. If any change to the status of these waters as internal waters 

is possible, it can only be effected by a mutual consent of both riparian States. This was 

obviously not the case as concerns the status of the Sea of Azov.

67. Ukraine argues that recognition of claims to internal waters in areas as the Sea of Azov 

owned and used for the exclusive benefit of a small group of Sta 47 It further argues that 

such recognition would deprive other UNCLOS State Parties

that

research.48 Again, Ukraine attacks the stra the internal waters status of the 

Sea of Azov as something new that would change its supposedly different status. But such status 

was simply the consequence of Russia and Ukraine being the continuator and the successor in 

the exercise of sovereignty on the shores of the Sea of Azov respectively. Third States have 

45 M/V "SAIGA" (No. 2) (Saint Vincent and the Grenadines v. Guinea), Judgment, ITLOS Reports 1999 (UAL-28), p. 54, 
para. 127.
46 URM, para. 77.
47 Id., para. 78.
48 Ibid.
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never enjoyed navigational or other rights in the Sea of Azov by virtue of UNCLOS because 

these waters are and not are claimed as internal waters in which neither UNCLOS nor

customary international law recognises rights to them.

B. THE THREE ALLEGED ECESSARY CRITERIA FOR THE INTERNAL WATERS STATUS OF NEW 

PLURI-STATE BAYS ARE NOT NECESSARY UNDER INTERNATIONAL LAW

68. A further notable element of the Revised Memorial is that it insists on the thesis, illustrated 

common.49

69. Serious doubts must be raised as to the very existence in public international law of such 

alle
50 In its Revised Memorial, Ukraine abandons the 

51 relying again on 

statements of Yehuda Blum and of Sir Gerald Fitzmaurice.52 These are respected scholars, but 

their statements do not qualify as meeting the requirements for the existence of customary rules.

70. Be it as it may, Ukraine misrepresents the source by Yehuda Blum it relies upon. First, the 

phrase that Ukraine took out of the context is a quote from another author, Charles B. Selak, 

rather than Yehuda Blum.53 Second, Yehuda Blum in fact takes issue with that passage of Selak, 

stating:

ter of such water areas from a closed sea into essentially 
high seas is, however, generally not brought about automatically through the 
territorial changes along the coast. As a rule, special treaty arrangements provide 
for the recognition of the new statu 54

49 URM, para. 80.
50 UWO, para. 
is non-
to see why one sh
para. 65 quoting L. Caflisch, Les zones maritimes sous jurisdiction nationale, leurs limites et leur d limitation in D. 
Bardonnet and M. Virally (eds.), Le nouveau droit international de la mer, Pedone, 1983, pp. 37-40 (RUL-54), p. 38. 

on voit mal pourquoi on emp cherait que deux Etats dont les c tes sont adjacentes 
fassent ce qu un Etat c tier peut faire seul
51 URM, para. 81.
52 Id., para. 80.
53 Y.Z. Blum, Historic Titles in International Law, Martinus Nijhoff, 1965 (UAL-56)

AJIL,
to be unique. Water areas surrounded by the territory of a single coastal State, and thus having the status of closed seas, which 
subsequently, because of political changes resulting in the establishment of more than one state on their shores, become 
multinational in character, generally have come to be regarded as essentially parts of the high seas, regardless of the narrowness 

54 Y.Z. Blum, Historic Titles in International Law, Martinus Nijhoff, 1965 (UAL-56), p. 279.
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71. Ukraine also takes out of the context and misrepresents the statement of Sir Gerald 

(even by agreement inter se) to draw a closing line and, by claiming the waters of the bay as 
55 This statement addresses a situation 

different from that of the Sea of Azov. It hypothesises the case of the two newly riparian States

of the bay that take the initiative of drawing a closing line with the purpose (not supported by 

the Geneva Convention or UNCLOS) of making internal the waters of the newly multi-State 

bay. In the case of the Sea of Azov, the internal character of its waters already existed when the 

bay became a multi-State one.

72. Even if this

Endorsing these d

empowering them with a legal effect of prescriptive rules, would result in establishing a 

mandatory rule that will have to be followed in all similar cases.

73. Thus, the developments put forward by Ukraine in its Revised Memorial (as well as in its 

flawed foundation namely, that there is a general rule and that it has three exceptions that are 

the requirements necessary for accepting that a multi-S

internal.

74. In light of the above-mentioned important caveat, it would be unnecessary to discuss each 

of the alleged requirements. However, for the sake of completeness we will briefly do so.

75. The alleged necessary requirements are: 1) that the bay is too small to contain areas of high 

seas or exclusive economic zones; 2) that the exercise of sovereignty over the waters of the bay 

does not cause prejudice to third Stat
56

76. As regards the first alleged requirement, there is no doubt that the Sea of Azov is larger 

than the Gulf of Fonseca or the Bay of Piran. But the judgments concerning these bays to which 

Russia refers57 do not rely on the dimension of these bays to accept the view that they continue 

to be constituted by internal waters after their only riparian State has been replaced by three or 

two States. Moreover, in negotiations with Russia, Ukraine never argued that the Sea of Azov 

is too big to qualify as being constituted by internal waters. 

77. -State internal waters have been 

recognized only in bodies of water covering what 

55 Sir Gerald Fitzmaurice, Some Results of the Geneva Conference on the Law of the Sea: Part I The Territorial Sea and 
UAL-57), pp. 82-83.

56 URM, para. 81. 
57 RPO, paras. 87-94.
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without considering that such recognition was never justified by reliance on the small 

dimension of the bay.58 In the Revised Memorial, Ukraine seems to base itself on the argument 

that the exercise of sovereignt

economic zones or high seas would be inconsistent with Articles 58, 86 and 89 of UNCLOS59

high seas to i

Article 89 refers to new claims of sovereignty on areas of the high seas or the exclusive 

economic zone not to the maintaining of sovereignty in areas that have never been high seas or 

exclusive economic zones, as is the case of the Sea of Azov.

78. As regards the second requirement, a similar argument applies. To hold, as Ukraine does, 

that the exercise of sovereignty over the waters of the bay should not cause prejudice to third 

States, presupposes that such exercise introduces a change in the rights of third States. However, 

these States cannot be prejudiced unless there are rights these States enjoy that would disappear 

or be limited once the bay becomes a multi-State bay. This is not the case as regards the Sea of 

Azov. It was internal waters at the time of the dissolution of the USSR and foreign ships did 

not enjoy therein navigational and other rights but only those granted to them by the coastal 

State.

79. The transformation of the Sea of Azov into a multi-State bay in 1991 did not change this 

situation as the sea remained constituted of internal waters. And third Parties were not

prejudiced by the fact that the Sea of Azov, after it became surrounded by two States in lieu of 

one, continued to be internal waters. These States did not lose rights they never had. The 

protests Ukraine refers to60 are based on the wrong assumption that there is a claim by Russia 

to transform the status of these waters while this status has remained the same.

80. The third requirement that Ukraine claims must be met for a multi-State bay to be 

61 The need for such agreement is, firstly, not supported by the cases and element 

requirement was satisfied, as the Parties accepted the internal waters status of the Sea of Azov. 

Both Parties expressly confirmed this status in the Azov/Kerch Cooperation Treaty, with Article 

[t]he Sea of Azov and the Kerch Strait are historically internal waters of the 

Russian Federation and

58 URM, para. 83.
59 Ibid.
60 Id., paras. 88-91.
61 Id., para. 92. 
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81. The cases Ukraine refers to are those of the Gulf of Fonseca and of the Bay of Piran, while 

the element of practice is that concerning the Gulf of Riga.62

82. It is true that the Gulf of Fonseca judgment refers to all States 
63

64

Contrary to what Ukrai

The meeting of minds that is the necessary prerequisite of an agreement (even a tacit agreement) 

may be evidenced by joint action, but is not a necessary aspect of it.

83. As regards the Bay of Piran, Ukraine relies on the Arbitration Agreement of 4 November 

State post- ted an 

agreement between the two States to continue their pre- 65. In arguing that 

this contrasts with the case of the Sea of Azov because there was (according to Ukraine) no 

agreement as regards the latter, Ukraine forgets that the arbitral Award in the Croatia/Slovenia

case does not rely on the above recalled provision of the Arbitration Agreement. The Award 

s within the pre- 66 It also states that:

remained so after that date. The dissolution, and the ensuing legal transfer of the 
rights of Yugoslavia to Croatia and Slovenia as successor States, did not have the 

67

84.

common internal waters, supports the view that for a newly multi-

common internal waters, the agreement of the successor States is necessary.68 In fact, as 

clarified by Russia in its previous pleadings,69 a multitude of political considerations might 

in 1996 a treaty delimiting their territorial sea and exclusive economic zone in the Gulf of 

62 URM, paras. 93-96.
63 Id., para. 93 citing Land, Island and Maritime Frontier Dispute (El Salvador/Honduras; Nicaragua intervening), Judgment, 
I.C.J. Reports 1992 (RUL-19), p. 594, para. 394.
64 Ibid.
65 Id., para 95.
66 Arbitration between the Republic of Croatia and the Republic of Slovenia, Final Award, 29 June 2017 (RUL-41), para. 885.
67 Id., para. 883.
68 URM, para. 94.
69
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Riga.70 Moreover, the case of the Gulf of Riga should be distinguished from that of the Sea of 

Azov in the sense that there is no confirmation that Estonia and Latvia treated the Gulf of Riga 

as their shared internal waters prior to 1940, taking into account that upon the USSR dissolution, 

they declared themselves as continuators of the pre-1940 Estonia and Latvia, rather than the 

Soviet republics.71

85. A mere fact that Estonia and Latvia entered into an agreement regarding the status of the 

Gulf of Riga does not support the view that they considered themselves legally bound to follow 

this course, and such step says nothing about the legal regime of the Gulf of Riga during the six 

years between the dissolution of the USSR and the 1996 delimitation agreement between the 

two countries. There is no indication that, during this period, the internal waters status the Gulf 

enjoyed when Estonia and Latvia were the republics of the Soviet Union was automatically lost 

and replaced by territorial seas and high seas or exclusive economic zones, considering inter 

alia
72

C. THERE WAS AN AGREEMENT BETWEEN THE RUSSIAN FEDERATION AND UKRAINE ON THE 

INTERNAL WATERS STATUS OF THE SEA OF AZOV AND KERCH STRAIT

86. There was no need for an agreement between Russia and Ukraine as to the internal waters 

status of the Sea of Azov and the Kerch Strait because these had been internal waters since the 

dissolution of the USSR, in continuation of their prior status.73 Nevertheless, the record shows 

that there was such an agreement.

87. As already illustrated, the dissolution of the USSR did not change the status of the Sea of 

regime of 

internal waters was agreed upon.74 In fact, the actions of Ukraine outside these proceedings 

demonstrated its treatment of the Sea of Azov and the Kerch Strait as internal waters. As will 

be further demonstrated, the fact that Russia and Ukraine agreed that the Sea of Azov and the 

Kerch Strait remained internal waters is evident from the negotiations, the agreements between 

the two States and by their practice. 

88. In its Revised Memorial, Ukraine confirms its position that it sidered 
75 and that Ukraine 

the United Nations Secretariat for measuring the breadth of its territorial sea, exclusive 

70 Agreement between the Republic of Estonia and the Republic of Latvia on the Maritime Delimitation in the Gulf of Riga,
the Strait of Irbe and the Baltic Sea, 12 July 1996, Law of the Sea Bulletin, 1999, Vol. 39 (UA-510).
71 A. Lott, The Estonian Straits. Exceptions to the Strait Regime of Innocent or Transit Passage, Brill Nijhoff, 2018 (RUL-78),
pp. 127-128.
72 Id., p. 129, fn. 549.
73 80-85.
74 Id., para. 85. 
75 URM, para. 98.
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76 These baselines 

were communicated to Russia only in 2002.77

89. However, this is in stark contrast with the position assumed by Ukraine during the 

negotiations regarding the Sea of Azov and the Kerch Strait. As shown in the previous Russian 

submissions,78

79 The Parties were even more 

80

90. It is therefore evident that Ukraine accepted that the status of the waters was that of internal 

waters,81

82

91. Statements such as these had already been made in previous years,83 making clear that both 

States did not consider it necessary to enter into a new agreement to establish the internal waters 

status of the Sea of Azov. A new agreement would have been necessary only if there were to 

be changes to the existing status.

92. The existence of an agreement between the two States on the internal waters status of the 

Sea of Azov and the Kerch Strait was also confirmed at the highest level after 1998.84 Of note 

is an exchange of letters of August 2001 between Vladimir Putin and Leonid Kuchma in which 

76 URM, para. 99.
77 Note Verbale of the Ministry of Foreign Affairs of Ukraine, No. 72/22-446-1375 (25 June 2002) (UA-513).
78

79 Minutes of the 3rd Meeting of the Delegations of Ukraine and the Russian Federation to Determine the Legal Status of the 
Sea of Azov and the Kerch Strait and to Delimit the Maritime Spaces in the Black Sea, 27 April 1998 (RU-309).
80 Minutes of the 5th Meeting of the Delegations of Ukraine and the Russian Federation to Determine the Legal Status of the 
Sea of Azov and the Kerch Strait and to Delimit the Maritime Spaces in the Black Sea (26 March 1999) (UA-522).
81 See also Minutes of the 6th Meeting of the Delegations of the Russian Federation and Ukraine to Determine the Legal Status 
of the Sea of Azov and the Kerch Strait and to Delimit the Maritime Areas in the Black Sea, 28 January 2000 (RU-63), Minutes 
of the 7th Meeting of the Delegations of the Russian Federation and Ukraine to Determine the Legal Status of the Sea of Azov 
and the Kerch Strait and to Delimit the Maritime Areas in the Black Sea, 12 May 2000 (excerpts) (RU-65), Minutes of the 12th 
Meeting of the Delegations of the Russian Federation and Ukraine to Determine the Legal Status of the Sea of Azov and the 
Kerch Strait and to Delimit the Maritime Areas in the Black Sea, 19 April 2001 (excerpts) (RU-67), Minutes of the 13th 
Meeting of the Delegations of the Russian Federation and Ukraine to Determine the Legal Status of the Sea of Azov and the 
Kerch Strait and to Delimit the Maritime Areas in the Black Sea, 9 October 2001 (excerpts) (RU-73).
82 Minutes of the 5th Meeting of the Delegations of Ukraine and the Russian Federation to Determine the Legal Status of the 
Sea of Azov and the Kerch Strait and to Delimit the Maritime Spaces in the Black Sea (26 March 1999) (UA-522).
83 See -88.
84 Note Verbale of the Ministry of Foreign Affairs of the Russian Federation to the Ministry of Foreign Affairs of Ukraine No. 
2378/2dsng, 30 March 1998 (RU-62). See also Letter of the President of the Russian Federation Vladimir Putin to the President 
of Ukraine Leonid Kuchma, 9 July 2001 (RU-68) -level agreement between Russia and Ukraine to maintain the 
special status of the Azov-Kerch water area as internal waters of Russia and Ukraine was confirmed during our conversation 
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s on preserving the status of internal waters 

for the water areas of the Sea of Azov an 85

93. Ukraine still seeks to give an inaccurate presentation of the negotiations,86 ignoring the 

instances quoted above from which it is clear that there was agreement as to the internal waters 

status. Ukraine also stresses the importance of the 2002 communication to Russia of its 

baselines for measuring the breadth of the territorial sea in the Sea of Azov. But as already 
87 -

known high-level agreements concerning the preservation of the historically established and 

undisputed status of the Sea of Azov and the Kerch Strait as internal waters of both Russia and 

88

94. Ukraine alleged that Russia at first acknowledged the application of UNCLOS to the Sea 

of Azov,89

waters status.90 In addition to being both factually and legally incorrect, this is misleading, as 

Ukraine relied on an incorrect translation of the documents: the correct translation of the 

submitted minutes of Russia-Ukraine negotiations clearly demonstrates that Russia affirmed

Revised Memorial misquoted it.91

95. The status of the Sea of Azov as common internal waters of Russia and Ukraine was also 

clear from the State Border Treaty, the Azov/Kerch Cooperation Treaty and the Joint Statement 

85 Letter of the President of Ukraine Leonid Kuchma to the President of the Russian Federation Vladimir Putin, transmitted by 
Note Verbale of the Embassy of Ukraine in the Russian Federation to the Ministry of Foreign Affairs of the Russian Federation 
No. 5211/13-011-268-2001, 13 August 2001 (RU-70).
86 URM, paras. 104-113.
87

88 Note Verbale of the Ministry of Foreign Affairs of the Russian Federation to the Ministry of Foreign Affairs of Ukraine No. 
6437/2dsng, 8 August 2002 (RU-75)
side announced the approval of geographical coordinates of the baselines for calculation of the breadth of the territorial sea of 
Ukraine in the Azov Sea and justified the necessity of its delimitation in accordance with the norms of international law. The 
Russian side confirmed its disagreement with the attempts of unilateral delimitation of the Azov-Kerch water area
(emphasis added) (Minutes of the Fifteenth Meeting of the Delegations of Ukraine and the Russian Federation on the Issues of 
Delimitation (the Position of the Ukrainian Side) and Determination of Legal Status (the Position of the Russian Side) of the 
Sea of Azov and the Kerch Strait (16-17 December 2002) (UA-514)).
89 URM, para. 104.
90 Id., paras. 105-106.
91 affirm [the correct translation] the internal waters status of the Sea of 

cf. 
URM, para. 105 referring to Minutes of the Meeting of the Delegations of Ukraine and the Russian Federation to Determine 
the Legal Status of the Sea of Azov and the Kerch Strait and to Delimit the Continental Shelf and the Exclusive (Maritime) 
Economic Zone in the Black Sea (17 October 1996), p. 2 (emphasis added) (UA-517) and (RU-310). Ukraine also refers to the 

of 
the border in the Azov-Kerch waters according to the 1982 United Nations Convention on the Law of the Sea would make it 
impossible to affirm [the correct translation] cf. URM, para. 106 
referring to Minutes of the 3rd Meeting of the Delegations of Ukraine and the Russian Federation to Determine the Legal Status 
of the Sea of Azov and the Kerch Strait and to Delimit the Maritime Spaces in the Black Sea (27 April 1998), p. 2 (UA-520)
and (RU-309)).
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of the Presidents of Russia and Ukraine adopted on the same date of the signing of the 

Azov/Kerch Cooperation Treaty.

96. According to Article 5 of the State Border Treaty: 

Ukraine with respect to the status of the Sea of Azov and the Kerch Strait as internal 
92

97.

position that the Sea of Azov and Kerch Strait were treated by the Parties as internal waters. 

Rather, it reflects that the two States had conflicting positions in plural as to how a future
93 Whereas, in fact, 

positions raine regarding whether the 

Sea of Azov and the Kerch Strait would have the status of shared internal waters of two States 

or whether they would be delimited by the state border. As Russia has already stated, Ukraine 

accepted that the starting point was that the Sea of Azov constituted internal waters of the two 

States, although it wanted the two Parties to establish a delimitation line of the state border 

between Ukraine and Russia.94 The internal waters status was already a shared assumption of 

the Parties, and the task that was referred to be addressed in the future was the question of 

delimitation. 

98. In addition, Article 1 of the Azov/Kerch Cooperation Treaty in two already quoted 

provisions reads as follows:

historically internal waters of the Russian 

And that:

95

99. Also, the Joint Statement of President Putin and President Kuchma, in accordance with the 

Azov/Kerch Cooperation Treaty, provided an additional confirmation of the internal waters 

status of the waters of the Sea of Azov.96

100.

Cooperation Treaty and in the Joint Statement of the Presidents does not somehow mean that it 

92 Treaty between the Russian Federation and Ukraine on the Russian-Ukrainian State Border, 28 January 2003 (without 
Annexes) (RU-19), Article 5.
93 URM, para. 108 (emphasis in original).
94

95 Azov/Kerch Cooperation Treaty (RU-20-AM).
96 Joint Statement by the President of Ukraine and the President of the Russian Federation on the Sea of Azov and the Strait of 
Kerch, 24 December 2003, Law of the Sea Bulletin, 2004, Vol. 54 (RU-21), p. 131.
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reached in the Azov/Kerch Cooperation Treaty did not change in the course of those 

negotiations. 

103. In further negotiations about the delimitation of the Sea of Azov, the suggestion of 

Ukraine with regard to the location of the state border line in the Sea of Azov also proceeded 

from the premise that the delimited water areas enjoyed the internal waters status. The 

suggested state border in the Sea of Azov, being a line separating the State territories of Russia 

and Ukraine,109 i.e. the territories where the States enjoyed full sovereignty, as opposed to the 

delimitation of the marine zones (EEZs, continental shelves), could have separated only the 

internal waters of the two States. Otherwise, in light of the dimensions of the Sea of Azov,110

such state border would cross the area that would in other circumstances be the EEZ (but which 

was not the case in the Sea of Azov), where there can be no delimitation of the state border.111

104. of Azov equally 

suggested the absence of the EEZ. Under Article 9(b) of the Convention on International Civil 

Aviation S over the 

whole or any part of its territory 112 In 2015, the Ukrainian authorities restricted the flights in 

the area of the airspace above the Sea of Azov that extended beyond the 12-mile zone off the 

coast.113 This restriction that Ukraine introduced in the area of the airspace over the Sea of Azov 

tellingly corresponded to the characterisation of these waters as sovereign ones: Ukraine could 

only exercise its sovereign rights in that airspace if the Sea of Azov comprised its internal waters

at that time.114

105. It is noteworthy that, even after commencing this arbitration, Ukraine endorsed such 

approach in its national legislation. Decree of the President of Ukraine of 12 October 2018 No. 

Secretariat of the United Nations and the Russian Federation, the determined coordinates of the 

median line in the Sea of Azov, the Kerch Strait and the Black Sea, which, until a bilateral 

agreement is concluded, shall be the line of delimitation, i.e. the line of the state border between 

Ukrainian and Russian internal waters. 115

109 See Draft Treaty between Ukraine and the Russian Federation on Ukraine-Russia State Border in the Sea of Azov, 
transmitted by Note Verbale of the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Russian 
Federation No. 72/22-410-831, 16 February 2004 (excerpts) (RU-76), Article 1.
110 Maximum length of approximately 224 miles, maximum width of 109 miles (State Hydrographic Service of Ukraine, 
Oceanographic Atlas of the Black Sea and the Sea of Azov, No. 601 (UA-01)). 
111 See 
112 Convention on International Civil Aviation, 7 December 1944 (RU-311) (emphasis added). Further, Article 2 of the Chicago 

land areas and territorial waters adjacent thereto under the sovereignty, 

113 RU-312), Annex 1.
114 See Map illustrating application of the A2594/15 NOTAMN to the alleged territorial sea in the Sea of Azov (RU-313).
115

October 2018 e, in the Black Sea, the Sea 
(RU-80), para. 2(4) of the attached Decision (emphasis added).
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106. As evidence of the practice on the use of the Sea of Azov, Ukraine heavily relied on the

Agreement between the Government of Ukraine and the Government of the Russian Federation 

on Cooperation in the Fisheries Secto was not

incompatible with the internal waters regime,116 as well as navigation of third State flagged 

ships in the Kerch Strait.117 The previous practice of the two States vis- -vis each other and the 

third States demonstrated conformity with an internal waters status. 

107. In terms of fishery practice, a year after the conclusion of the 1992 Fisheries Agreement, 

Ukraine and Russia created a joint authority Russian-Ukrainian Commission on Fisheries in

which annually determines the total allowable catch, coordinates 

preservation and sustainable management of the living resources in the Sea of Azov.118 The 

underlying Agreement between the State Committee of Ukraine for Fisheries and Commercial 

Fishing and the Fishery Committee of the Russian Federation on Aspects of Fishing in the Sea 

-

rights in the Sea of Azov only to the vessels under the flags of Ukraine and the Russian 

of the Sea of Azov 
119 These steps were in line with 

the regime of shared internal waters.

108. As regards navigation practice, navigation by third State merchant vessels is in principle 

not incompatible with the internal waters regime either, when the littoral States expressly 

authorise it. Especially, when the littoral States condition such navigation to the third State

merchant vessels bound for or returning from their ports, like it was made in the Azov/Kerch 

Cooperation Treaty.120 What was indeed in stark contrast with the UNCLOS regime was the 

maintained exclusive use of the Sea of Azov by warships of Russia and of Ukraine. The Parties

on several occasions expressed their views that warships of third States could only enter the 

Sea of Azov and the Kerch Strait at an invitation of Ukraine or Russia authorised by the other 

State.121 This practice was confirmed in the Azov/Kerch Cooperation Treaty binding on Russia 

and Ukraine.122 There was no practice to the contrary (at the very least Ukraine has not 

demonstrated any).

116 See Section D below.
117 URM, paras. 116-117.
118 Agreement between the State Committee of Ukraine for Fisheries and Commercial Fishing and the Fishery Committee of 
the Russian Federation on Aspects of Fishing in the Sea of Azov, 14 September 1993 (UA-71).
119 Id., Preamble.
120 Azov/Kerch Cooperation Treaty (RU-20-AM), Article 2.
121 Joint Statement by the President of Ukraine and the President of the Russian Federation on the Sea of Azov and the Strait 
of Kerch, 24 December 2003, Law of the Sea Bulletin, 2004, Vol. 54 (RU-21), p. 131; Minutes of the 12th Meeting of the 
Delegations of the Russian Federation and Ukraine to Determine the Legal Status of the Sea of Azov and the Kerch Strait and 
to Delimit the Maritime Areas in the Black Sea, 19 April 2001 (excerpts) (RU-67)
preservation of the status of the Sea of Azov as internal waters of the Russian Federation and Ukraine and closed nature of 

122 Azov/Kerch Cooperation Treaty (RU-20-AM), Article 2(3).
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113. Finally, the Revised Memorial of Ukraine relied on the current Russian position that, 

following 2014, the Kerch Strait has been under the full sovereignty of the Russian Federation. 

It also cited the inspections by the Russian state border authorities of the vessels transiting the 

Strait, as another example of practice that would be allegedly inconsistent with the internal 

waters status.130 on in the 2020 

Award that the Tribunal has no jurisdiction to decide on the sovereignty over the Crimean 

Peninsula, and, as a consequence of that ruling, on a related issue of the sovereignty over the 

Kerch Strait. In addition, as Russia further explains in the relevant section of this Counter-

Memorial,131 the practice was not new to the Sea of Azov and the Kerch 

Strait, since Ukraine and Russia cooperated in this area prior to 2014. 

114. the terms of the Azov/Kerch 

Cooperation Treaty, regardless of its statements outside these proceedings that the Sea of Azov 

constituted

the said Azov/Kerch Cooperation Treaty,132 should therefore be dismissed.

D. THE 1992 FISHERIES AGREEMENT DOES NOT SUPPORT UKRAINE S VIEW THAT UNCLOS APPLIES 

TO THE SEA OF AZOV AND THAT THERE WAS NO AGREEMENT ON THE INTERNAL WATERS STATUS

115. In its Revised Memorial Ukraine gives great weight to the 1992 Fisheries Agreement.133

relevance of UNCLOS to their fishing activities in the Sea of Azov134 and, second, to support 

e and Russia Confirms the Absence of Agreement to 
135 The 1992 Fisheries Agreement does not provide any basis for the 

first contention and therefore is of no relevance for the second one.

116. Ukraine states that with the 1992 Fisheries

relevance 136 According to Ukraine, 

this follows from the alleged connection between a point in the Preamble stating that the Parties

137

130 URM, paras. 118-119. 
131 Chapter 4.
132 Minutes of the Seventeenth Meeting of the Delegations of the Russian Federation and Ukraine to Discuss Issues Pertaining 
to the Sea of Azov and Kerch Strait (29 30 January 2004) (UA-531), p. 1.
133 Agreement between the Government of Ukraine and the Government of the Russian Federation in the Fisheries Sector (24 
September 1992) (UA-70).
134 URM, para 100.
135 Id., Title of Section IV(C) of Chapter 5 and para. 117.
136 Id., para. 100 (emphasis added).
137 Agreement between the Government of Ukraine and the Government of the Russian Federation in the Fisheries Sector (24 
September 1992) (UA-70).
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of living 
138

117. The preambular point invoked is just one of nine such points and does not have a wording 

that by itself would be sufficient to conclude that the two States consider all the water areas 

mentioned in the 1992 Fisheries Agreement to be governed by UNCLOS at some point in the 

future. In particular, nothing confirms the view that the reference to the Sea of Azov means that 

it is regulated by UNCLOS.139

118. In the same paragraph of the Revised Memorial,140 Ukraine recalls another preambular 

paragraph of the 1992 Fisheries Agreement in which the Parties confirm the UNCLOS rule on 
141 This reference is repeated 

in another paragraph invoking the 1992 Fisheries Agreement to support the view that there was 

no agreement on an internal waters status.142 This preambular paragraph on its own is not 

the fact 

that there was no agreement on the internal waters status of the Sea of Azov.

119.

automatic renewal of internal waters status under principles of State succession was not on the 

mind of either party when, in September 1992, Ukraine and Russia entered into an agreement 

on cooperation in the fisheries sector that was applicable to both the Sea of Azov and the Black 

Sea. 143 This is a gratuitous surmise of what the Parties had or had not in mind when concluding 

the 1992 Fisheries Agreement. 

120. It must be noted, moreover, that provisions on fisheries cooperation between Russia and 

Ukraine found in the Agreement were appropriate for conducting fishery activities in shared 

internal waters. Their application to the Sea of Azov did not have implications as regards the 

applicability of UNCLOS to the Sea of Azov as claimed by Ukraine. 

138 Agreement between the Government of Ukraine and the Government of the Russian Federation in the Fisheries Sector (24 
September 1992) (UA-70).
139 Cf. other bilateral treaties between Russia and Ukraine. The wording chosen by the Parties to clarify that certain relations 
between them are regulated by another instrument is different from the one used in the 1992 Agreement. For instance, the 
Agreement between the Russian Federation and Ukraine on the Settlement of Debt Obligations and Credit Claims of 3 October 
1992 (RU-318)

are regulated by 
separate agreements sis added) (Article 6). See also the text of the Treaty between the Russian Federation and Ukraine 
on the Status and Conditions of the Presence of the Black Sea Fleet of the Russian Federation in the Territory of Ukraine of 28 
May 1997 (RU-319)
individuals of Ukraine beyond their areas of deployment are regulated by relevant agreements of the Parties and Ukrainian 

140 URM, para. 100.
141 Agreement between the Government of Ukraine and the Government of the Russian Federation in the Fisheries Sector (24 
September 1992) (UA-70).
142 URM, para. 117.
143 Transcript of Hearing on Preliminary Objections, 14 June 2019, p. 37.
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E. UNCLOS DOES NOT PROVIDE FOR A REGIME OF INTERNAL WATERS

121. As already mentioned, in its Preliminary Objections Russia held the view that the Tribunal 

lacks jurisdiction ratione materiae as rega

the Kerch Strait because these bodies of water are constituted of internal waters and, as 

UNCLOS does not establish a regime for internal waters, disputes concerning internal waters 

are not disputes concerning the interpretation or application of the Convention and 

consequently are not disputes for which this Tribunal is competent according to Article 288(1) 

of UNCLOS.144

122. The thesis that UNCLOS does not establish a regime for internal waters was put forward 

observing that while there are some provisions in the Convention that refer to internal waters, 

they are not sufficient to establish a regime comparable to that of the territorial sea or the 

exclusive economic zone. As for internal waters, the Convention does not cover matters that 

are regulated as regards the territorial sea. In particular, for internal waters UNCLOS contains 

no provision comparable to Article 2(2) extending the sovereignty of the coastal State to the 

airspace and to the bed and subsoil, nor a provision comparable to Article 15 concerning 

delimitation of the territorial sea between States with opposite or adjacent coasts. Moreover, as 

regards internal waters there are no provisions concerning matters such as fishing, the 

exploration and exploitation of mineral resources of the seabed, the laying of cables and 

pipelines, the conduct of marine scientific research.145

123. Russia relied and still relies on a wealth of scholarly literature146 and also on the joint 

separate opinion of Judges Cot and Wolfrum in the Ara Libertad provisional measures Order 

of ITLOS.147 The two judges state inter alia
148 Analysing Article 2(1) they observe, 

in a passage referred to by Russia, that this provision 

and archipelagic waters with the land territory whereas it 

clearly establishes that internal waters originally belong to the land whereas the 
territorial sea so belongs but only on the basis of international treaty and customary 

149

144 RPO, paras. 117-133.
145 Id., para. 121.
146 Id., paras. 123-126, quoting Churchill and Lowe, Vukas, Bangert, Rothwell and Stephens all stating that internal waters are 
not covered by detailed regulation in conventions for the codification of the law of the sea.
147 Id., para. 127.
148 Provisional Measures, Order of 15 December 2012, Separate Opinion of Judges Cot 
and Wolfrum, ITLOS Reports 2012 (RUL-34), p. 370, para. 26.
149 Id., para. 25.
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124. During the Preliminary Objections phase of the present case, Ukraine did not address 

these arguments in detail. It only did so briefly on the last day of the hearing, stating that 

provisions of UNCLOS unquestionably are within the scope of UNCLOS and would also come 

within the scope of the dispute settlement mechanisms of Part XV of the Convention. 150

Counsel for Ukraine then referred to Articles, 7, 8(1) and (2) of UNCLOS to conclude that 

innocent passage of UNCLOS apply to those maritime 

provisions).151 He further referred to an article by Professor Marcelo Kohen who lists several 

provisions of UNCLO

concur to establishing a regime for these waters.152 Counsel for Ukraine explicitly refrained 

ich also 
153

125. The 2020 Award, while leaving to the merits phase to determine whether the Sea of Azov 

and the Kerch Strait are internal waters,154 recalls Article 8 of UNCLOS 155 and the ITLOS 
156 and that 

some provisions in Part II of UNCLOS may be applicable to all maritime areas.157 These 

Convention does not regulate a regime of internal waters and, therefore, a dispute relating to 

events that occurred in internal waters cannot concern the interpretation or application of the 
158

126.
159 It submits as an example Article 8(2) of the Convention that guarantees 

innocent passage in areas that were not considered internal before the drawing of straight 

Convention recognize a right of transit passage for foreign vessels in internal waters contained 

150 Transcript of Hearing on Preliminary Objections, 14 June 2019, p. 61.
151 Id., p. 62.
152 Ibid.
153 Id., pp. 62-63. The article referred to Marcelo G. Kohen, Is the Internal Waters Regime Excluded from the United Nations 
Convention on the Law of the Sea? in Lilian del Castillo (ed.), Law of the Sea, from Grotius to the International Tribunal for 
the Law of the Sea (2015) (UAL-67), p. 123.
154 2020 Award, para 293.
155 Id., para. 294.
156 Id., para. 295. The statement referred to is in Request for an Advisory Opinion Submitted by the Sub-Regional Fisheries 
Commission, Advisory Opinion of 2 April 2015, ITLOS Case No. 21 (UAL-12), p. 37, para. 120.
157 2020 Award, para. 295 referring to Provisional Measures, Order of 15 December 
2012, Separate Opinion of Judges Cot and Wolfrum, ITLOS Reports 2012 (RUL-34), p. 341, paras. 64-65.
158 2020 Award, para. 294.
159 URM, title Chapter Five, Section VI.
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within an international strait where the waters were not considered internal before drawing 

straight base lines pursuant to UNCLOS Article 7. 160

127. While the provisions mentioned are among those in which UNCLOS refers to internal 
161 they are not good examples 

for the present case. Before the USSR drew in 1985 straight baselines including in them the 

Kerch Strait,162 the waters of the Sea of Azov and of the Kerch Strait were already internal. 

Consequently they were not to use the language of Article 8(2) of UNCLOS

through them that could be preserved under Articles 8 or 35.

128. Ukraine also affirms that there are provisions in UNCLOS that apply to all maritime areas 

including internal waters so that questions concerning internal waters regulated by these 

considered common internal waters. 163

129. The examples given are Article 192 on the duty to protect and preserve the marine 

environment, Articles 204-206 setting out the obligation to assess and surveil risks of pollution, 

and Article 303(1) providing for the duty to protect objects of an archaeological and historical 

nature found at sea and to cooperate for this purpose.164

130. It must be observed that Article 192 is the opening provision of Part XII of UNCLOS 

concerning the protection and preservation of the marine environment. The general duty set out 

in this Article must be read in connection with the provisions set out in Sections 5 and 6 

specifying the legislative and enforcement competence of different categories of States as 

regards different categories of marine pollution. In none of the articles in these sections is there 

a reference to internal waters. Similarly, Article 303(1), that sets out in general terms the duty 

to protect objects of an archaeological or historical nature found at sea, must be read in 

conjunction with paragraph 2 of the same article which implements it specifying obligations 

concerning activities in a zone equivalent to the contiguous zone, and omitting references to 

internal waters.

131. Even accepting that there are some provisions in UNCLOS that, while not mentioning 

internal waters, may be applicable to them, the main point to be stressed remains that UNCLOS 

does not contain a provision comparable to the one, set out in Article 2(1), according to which 

a

160 URM, para. 127.
161 RPO, paras. 121 and 128.
162 Declaration of the USSR 4450 containing list of geographical coordinates defining the position of the baselines, 25 January 
1985 (excerpts) (RU-12).
163 URM, para. 128.
164 Ibid.
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air space over the territorial 

132. Article 2 sets out the legal framework of a regime of the territorial sea, while it abstains 

from doing the same as regards internal waters. These are simply mentioned in paragraph 1 in 

order to clarify where the territorial sea begins. Similarly, Article 7 concerns the baseline of the 

territorial sea, not the outer limit of the internal waters. 

133.

description or prescription, clearly implying that it does not belong to the Convention. Such 

regime is based on rules extraneous to UNCLOS, belonging to customary law.

134. Consequently, a dispute concerning activities in the Sea of Azov or in the Kerch Strait is 

not a dispute concerning the interpretation or application of the Convention and is not covered 

by the jurisdiction of this Tribunal.

III. The Sovereignty-Related Aspects of the Issues Intertwined with the Dispute 
Deprive the Tribunal from Its Jurisdiction

135. As Russia demonstrated in Sections I-II of this Chapter and prior submissions, the Sea of 

Azov and the Kerch Strait are its internal waters and as such are part of its state territory over 

which the Russian Federation, as well as its predecessors the USSR and the Russian Empire 

have long exercised their sovereignty. Article 2(1) of the Convention explicitly recognises 

the sovereignty of a coastal State over its land territory and internal waters. International law 

also recognis

with the land territory. A State exercises its sovereignty over internal waters in the same manner 
165

136. The previous sections of this Chapter present an ample set of practical examples of 

its sovereign powers over the Sea of Azov and the Kerch Strait, 

This, as well as the recent 

change in circumstances described above, characterises the present dispute as sovereignty-

related, and the sovereignty aspects of it, similarly to the Crimea-related claims that fall outside 

, are far from being ancillary. The sovereignty aspects of the present 

dispute particularly manifest themselves through the two following angles. 

137. First, as Russia explains in this Counter-Memorial, the internal waters status of the Sea of 

Azov

rely on the incorrect assumption of the absence of internal waters status of these water areas. 

Deciding those claims based on this erroneous premise would in fact amount to depriving 

165 Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Merits, Judgment, Dissenting Opinion of Judge Evensen, I.C.J. 
Reports 1982 (RUL-80), p. 18, p. 313.
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Russia of a part of its sovereign territory either as of prior to 30 September 2022, or following 

this date and the recent territorial changes described above. Russia has never provided its 

consent for such a determination by an UNCLOS Tribunal, far less the hypothetical 

consequences that may follow out of such pronouncement. 

138. The Tribunal decided in its 2020 Award to exclude the Crimea-related claims of Ukraine 

from the scope of its competence and recognised that the question of sovereignty is a 

under the Convention.166 Russia submits that the same rationale shall be applicable to any 

claims of Ukraine that are based on the premise that the Sea of Azov and the Kerch Strait are 

not the internal waters of the Russian Federation, either before or after 30 September 2022, 

since such a decision would inevitably involve an implicit decision on the sovereignty of Russia 

over its internal waters. Pursuant to Article 288, paragraph 1 of the Convention, the Tribunal 

lacks jurisdiction over the dispute as submitted by Ukraine to the extent that a ruling of the 

Arbitral Tribunal 

or implicitly, on the sovereignty 167 of Russia.

139. Second, since 30 September 2022, when Russia has become the only coastal State with 

regard to the Sea of Azov and exercises its sovereignty over the territory of the DPR, the 

Zaporozhye and Kherson Regions, deciding the claims of Ukraine based on the (wrong) premise 

that the Sea of Azov and the Kerch Strait , would in 

fact mean depriving Russia of a part of its sovereign territory. Moreover, as already stated 

above,168 this Tribunal is not empowered to make any pronouncements on the issues of 

international law that clearly fall outside the scope of its jurisdiction as UNCLOS tribunal, nor 

to provide legal assessment of the events described above, either in an express manner or by 

rendering an award with a tantamount ruling.

140.

that the Sea of Azov and the Kerch Strait lack their internal waters status and, as such, prejudge 

the sovereignty-

the Tribunal endorses Ukraine's artificial argument designed for the purposes of these 

proceedings that the Sea of Azov and the Kerch Strait are not internal waters, the implications 

of such pronouncement would involve the issues of sovereignty and fall outside the remit of 

what the Convention permits this Tribunal to decide.

166 2020 Award, para. 195. 
167 Id., para. 197.
168 Para. 29.
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CHAPTER 3. 

UKR ONCERNING NAVIGATION THROUGH THE KERCH STRAIT 

ARE MERITLESS

141. Ukraine accuses Russia of impeding transit passage through the Kerch Strait in violation 

of Articles 38, 43 and 44 of UNCLOS due to the construction of the Crimean Bridge and 

R

navigation posed by the said construction. Ukraine also contends that Russia undermined 

freedom of navigation by delaying and otherwise hampering passage of Ukrainian and third-

State vessels through the Strait.169

142. As shown above, however, the Sea of Azov and the Kerch Strait are internal waters and 

are consequently not covered by the relevant provisions of UNCLOS that Ukraine invokes in 

its allegations.

143. Moreover, Article

on Straits Used for International Navigation] affects: (a) any areas of internal waters within a 
170 This excludes application of any right of transit passage under Article 38 of the 

Convention which, in accordance with Article 37, is only envisaged through straits which 

and not in internal waters. Articles 43 and 44 that 

Ukraine invokes are therefore not applicable in internal waters either. In other words, Part III 

of UNCLOS does not contemplate the sui generis situation in the Kerch Strait constituted by 

the present case.

144. If, notwithstanding the above, the Tribunal were to assess on the merits the allegations of 

Ukraine, the present Chapter will show that the regime of transit passage would still not apply 

automatically to supersede the rights of the coastal State, and that there are no violations of 

UNCLOS that Ukraine invokes with regard to the safety of navigation in the Kerch Strait.

I. Construction of the Kerch Bridge Did Not Violate Articles 38, 43 and 44 of 
UNCLOS

145. With regard to the Kerch Bridge, Ukraine summarises its claim as follows: 

ia] has constructed a bridge at half the height required for proper clearance, 
thereby preventing larger vessels from passing through the Strait and violating its 
obligations under Articles 38 and 44 not to impede or hamper transit passage. It has 
failed to share information with Ukraine about potentially significant threats to safe 

169 URM, para 131. 
170

Myron H. Nordquist 
et al. (eds.), United Nations Convention on the Law of the Sea 1982. A Commentary, Vol. II, Martinus Nijhoff Publishers, 2003
(RUL-81), pp. 306-307). 
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navigation posed by its hasty construction of the Kerch Strait Bridge, in violation 
171

146. The provisions relied upon by Ukraine state the following:

Article 38 Right of transit passage

1. In straits referred to in article 37, all ships and aircraft enjoy the right of transit 

2. Transit passage means the exercise in accordance with this Part of the freedom 
of navigation and overflight solely for the purpose of continuous and expeditious 
transit of the strait between one part of the high seas or an exclusive economic zone 

Article 43 Navigational and safety aids and other improvements and the 
prevention, reduction and control of pollution

User States and States bordering a strait should by agreement cooperate:

(a) in the establishment and maintenance in a strait of necessary navigational and 
safety aids or other improvements in aid of international navigation; and 

(b) for the prevention, reduction and control of pollution from ships. 

Article 44 Duties of States bordering straits

States bordering straits shall not hamper transit passage and shall give appropriate 
publicity to any danger to navigation or overflight within or over the strait of which 

147. As will be shown in the present Section, Ukraine distorts the scope of rights and 

obligations States bordering straits have under UNCLOS and also obviates their duties towards 

their population. The Convention does not establish a hierarchy between the right to erect 

structures, in particular, bridges, and navigational rights. To solve any contradiction between 

the t

in its internal waters or territorial sea must take as a starting point the sovereignty that States 

enjoy over their territory.

148. Indeed, in the words of the Island of Palmas 

172 And such competence can only be limited by 

171 URM, para. 132.
172 Island of Palmas Case (Netherlands v. USA), Award, 4 April 1928 (RUL-82), p. 838.
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express provisions.173 In the present case, this fundamental is precisely reflected in the texts of 

Articles 2, 34 and 35 (a) of UNCLOS.

149. Moreover, even if the right of navigation is expressly recognised, its limitations are also 

acceptable, as is the case, in particular, in Article 78(2) of UNCLOS which only prohibits 

unjustifiable 174 Even though this provision stands in the part of the Convention 

related to the continental shelf, the principle of finding a necessary balance between the rights 

of the coastal State and those of other States, which underlies this provision, is of general 

States, set out in various provisions of UNCLOS, including, for example, Article 87 which 

150. In the words of the Chagos

upon an evaluation of the extent of the interference, the availability of alternatives, and the 
175 A justifiable interference must be assumed 

when the measures taken are proportionate and necessary for meeting the objectives 

legitimately pursued by a State. Thus, all interests at stake must be assessed, in this case those 

of Russia and its infrastructural and economic needs, as well as the existing and potential traffic 

through the Kerch Strait, notably, the types of vessels expected to call at the ports of the Sea of 

Azov and the type of cargo they might be carrying.

151. In the present case, the interference with navigation was both justifiable and proportionate 

in light of economic and humanitarian necessity to connect the Crimean Peninsula to mainland 

Russia, even more so after the imposition of a blockade by Ukraine in 2014; potential adverse 

environmental effects of the construction of a larger bridge a concern Ukraine should share 

considering its heavy emphasis on the marine ecosystem; ability of a vast majority of vessels 

to pass through the Kerch Strait following the construction of the Bridge. Thus, on the part of 

Russia, there were no violations of Articles 38, 43 and 44, of UNCLOS.

A. ECONOMIC AND HUMANITARIAN IMPORTANCE TO CONNECT THE CRIMEAN PENINSULA TO

MAINLAND RUSSIA

152.

rather hypocritical under the scrutiny of history.

153. Proposals to build a bridge over the Kerch Strait were considered as early as in the late 

19th

173 See e.g.: PCIJ, (RUL-83), p. 
18; Free Zones of Upper Savoy and the District of Gex 32 (RUL-
84), p. 167.
174 Emphasis added.
175 Chagos Marine Protected Area Arbitration (Mauritius v. United Kingdom), Award, 18 March 2015 (RUL-85), para. 540.
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Russia, Ukraine was actually supportive of the project: the idea of building a road-rail bridge 

across the Strait was actively discussed by the Russian and Ukrainian authorities since the late 

1990s,176 and various surveys to this respect were conducted, especially until 2014. In 2010, in 

particular, Russia and Ukraine signed a memorandum on the construction of a bridge across the 

Kerch Strait.177 On 17 December 2013, they signed an Agreement on Joint Steps to Organize 

the Construction of a Transport Crossing across the Kerch Strait, recognising its huge economic 

and humanitarian importance, its role in preserving and developing ethnic and familial ties, as 

nd stable year- 178 The 

Russian-Ukrainian joint venture was still on the table in early 2014, and the Ministry of 

Economic Development and Trade of Ukraine was affirming that a bridge could be built in five 

years.179

154. However, after Crimea

to further engage with Russia on this matter and eventually denounced prior agreements in 

October 2014.180 Still, considering the circumstances, Russia had to proceed with the 

construction which eventually did take five years,181 as Ukraine had previously expected.

155. It became all the more important to meet this timeline because in 2014 Ukraine imposed 

a full-scale indefinite blockade on Crimea. In fact, Ukraine reverted to all possible measures to 

cut the Peninsula off from the rest of the world. The measures, still in force now, include, in 

particular, the following:

a. 
182

183

176 TASS , 21 April 2016 (RU-320).
177 Kyivpost.com (RU-321); Order of the Cabinet of 
Ministers of Ukraine No. 1595- -Departmental Working Group on the Construction of a 
Transport Bridge Crossing th RU-322); President of the Russian Federation official website, 

- RU-323).
178 Agreement Between the Cabinet of Ministers of Ukraine and the Government of the Russian Federation on Joint Steps to 
Organize the Construction of a Transport Crossing Across the Kerch Strait, 17 December 2013 (UA-96-AM).
179 Kmu.gov.ua
- , 31 January 2014 (RU-324).
180 Note Verbale of the Ministry of Foreign Affairs of Ukraine No. 72/23-612/1-2510, 8 October 2014 (UA-98).
181 Kommersant , 30 June 2020 (RU-325).
182

(See Law of Ukraine No. 3773- RU-326),
Article 20(4)). According to the rules for entering: entering and leaving Crimea is allowed only from mainland Ukraine through
special checkpoints. Ukrainian citizens shall present their identity documents while foreign citizens shall additionally obtain 
special permits in the migration service (See Resolution of the Cabinet of Ministers of Ukraine 

RU-327)).
183 Criminal Code of Ukraine, No. 2341-III, 15 April 2001 (RU-328), Article 332-1. The liability for unauthorised calls at the 
Crimean ports without the permission of the Ukrainian authorities takes the form of imprisonment for up to eight years. 
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184

b.
185

c. 

186

d.

187

188

e. 

189

f.
190

g. 

191

h.

192

184

185 RIA, Ukraine Shuts off Canal That Gives Crimea 85% of its Water, 26 April 2014 (RU-330).
186 See Note Verbale of the Ministry of Foreign Affairs of Ukraine to the Accredited Diplomatic Missions of the foreign States 
No. 630/23-300-3716, 4 August 2014 (RU-331).
187 Interfax , 27 December 
2014 (RU-332).
188 Kommersant , 11 April 2014 (RU-333).
189 Regnum , 22 September 2015 (RU-
334).
190 TASS , 25 October 2015 (RU-335).
191 Reuters , 22 November 2015 (RU-336). The 
power supply was briefly restored in several weeks only to be terminated again in December 2015, this time indefinitely.
192

from the Temporarily Occupied Territory to Other Territory of Ukraine and/or Other Territory of Ukraine to the Temporarily 
Occ RU-337).
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156. The blockade was implemented without any regard to the basic humanitarian needs of the 

Crimean population. Russia had to take emergency measures to connect Crimea to the 

infrastructure networks in mainland Russia, in order to protect more than 2 million Crimean 

residents and ensure their continuous access to food and other basic goods, as well as electricity 

and gas supply. For these purposes, not only had the Kerch Bridge been a high priority for the 

Russian Federation, but also the installation of undersea gas pipeline and power cables. Another 

urgent measure laying the fibre-optic cables had also been necessitated by the need to protect 

the Crimean people from cut-offs of cellular and Internet connections previously provided to 

the peninsula from the territory of Ukraine.

157. At the time, the only available communication route from mainland Russia to Crimea was 

the Kerch maritime ferry line. Russia made every effort to guarantee its sustainable work, 

notably by establishing new lines, purchasing additional high-capacity ferries and putting them 

into operation on a round-the-clock basis, however, it was not sufficient to match the 

considerably increased needs.193 Traffic jams on the approaches to the ferries stretched for 

kilometres and the waiting time could be up to 40 hours, despite all the measures taken to settle 

the problem.194 Additionally, unfavourable weather conditions could completely halt the 

operation of the ferries for several days.195 The increased ferry traffic also risked adversely 

affecting the environment and safety of navigation in the Kerch Strait. Russia, thus, had to go 

ahead with the construction of a permanent structure.

158. The construction of the Bridge has had positive effects on the life in Crimea in the 

economic, humanitarian and other spheres. The highway part of the Kerch Bridge has now been 

successfully operating for more than four years. It has provided uninterrupted transport links 

between Crimea and other regions of Russia. In the first year of operation, traffic capacity of 

the Bridge turned out to be three times more than that of the Kerch Strait ferry in 2017 196 and 

its intensity has been growing since then.197 The construction of the Bridge has also prompted 

further development of transport infrastructure: reconstruction of old roads and building new

ones. Since no toll fees apply for passing over the Bridge, in contrast to the ferry, users saved 

billions of roubles.198 The launch of the freight motorway and railway communication over the 

Bridge has created favourable conditions for trade, reduced transportation costs and timing, as 

well as improved logistics of transport flows. The fuel supply crisis has stabilised.

193

194

195 Id., p. 97. 
196 Interfax , 15 May 2019 (RU-339).
197 See Letter of the Ministry of Transport of the Republic of Crimea to the Ministry of Foreign Affairs of the Russian Federation 
(RU-340), Annex 5 (with 5,786,453 vehicles crossing the Bridge for 2019; 5,965,419 vehicles for 2020; 7,769,787 vehicles 
for 2021).
198 Interfax , 15 May 2019 (RU-339).
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a. 

b.

c. 

d.

e. 

163. Four site options the Tuzla, Yenikalsky, Zhukovsky and Severny routes were 

shortlisted. The one eventually chosen the Tuzla route presented clear advantages. It was 

considered more preferable in terms of topography (with high coastlines which eliminate the 

need for lengthy low-gradient approaches on either side of the bridge for roadways and 

railways), a shorter length of the crossing, optimal timing and costs, practicability, further 

development of the transport system of the Republic of Crimea, better environmental 

conditions, safer navigation, and minimal interference with the current shipping and automobile 

traffic owing to its remoteness from the area of intensive navigation and the existing Kerch 

ferry crossing. 206 Generally, all the options as regards location and design, other than those 

adopted for the current Bridge, were recognised as ineffective due to higher risks to both safety 

and the environment, as well as cost of construction and operation.207

2. Design Options for a Transport Crossing 

164. As regards design of the Bridge, two options in particular were carefully studied, but 

eventually rejected: a tunnel and a bridge with a movable span over the navigable channel.

165.

of its own evidence: according to Mr Rosnovsky, an engineer who designed one of the projects 

of a transport crossing over the Kerch Strait in 1993:

nonsensical idea. You cannot lay a tunnel in silt. It needs to rest on 

208

206 . See also, Gazeta.ru ,
31 July 2014 (RU-344).
207

208 Aleksei Baturin, Russian Bridge Across the Kerch Strait Will Not Stand Long - Georgiy Rosnovsky, Focus, 18 April 2016 
(UA-221), pp. 4-8.
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substantial impact on the passage of general cargo or specialised vessels. The proportion of 

large ocean-going vessels previously able to pass through the KYC, which are unable to do so 

after the construction of the Bridge, is negligible, their use is unreasonable and lacks any sound 

economic rationale.

II. Allegations of Non-Cooperation under Articles 43 and 44 of UNCLOS 
Are Baseless

194. Ukraine falsely claims that the Russian Federation violated Articles 43 and 44 of 

UNCLOS by failing to cooperate with Ukraine concerning navigational safety in the Kerch 

Strait.255 Here, again, Ukr

of an international strait, whereas, as Chapter 2

in depth,256 the Sea of Azov and the Kerch Strait enjoy an internal waters regime. Thus, neither 

is this Tribunal entitled to decide on these claims, nor is applicable any obligation to cooperate 

under Articles 43 and 44 of UNCLOS (Section A).

195. Should the Tribunal conclude that Articles 43 and 44 of UNCLOS still apply to the Kerch 

Strait, then Russia submits that none of these Articles stipulate a general and all-encompassing 

obligation to cooperate, with the exception of an actual and imminent danger that needs to be 

brought to the attention of the public (Section B)

failure to cooperate are meritless as Russia, for the sake of good order, has been giving and 

continues to give proper publicity to any real danger to navigation in the Kerch Strait. At the 

same time, all the navigational risks that Ukraine speculates on, including the supposed 

-up, are no more than hypothetical and are not 

based on facts (Section C).

A. THE TRIBUNAL HAS NO JURISDICTION TO DECIDE ON UKRAINE S CLAIMS UNDER ARTICLES 43
AND 44 OF UNCLOS AS THE UNCLOS REGIME IS NOT APPLICABLE TO THE KERCH STRAIT 

196. Articles 43 and 44 of UNCLOS allegedly breached by the Russian Federation fall 

within Part III of UNCLOS, which imposes obligations to cooperate and share information 

about threats to safe navigation on States bordering international straits. As has been repeatedly 

stated above,257 the Sea of Azov and the Kerch Strait constitute internal waters. Therefore, given

that the UNCLOS regime is not applicable to the Kerch Strait, this Tribunal has no jurisdiction 

to assess these claims.

197.

substantial one as well. Due to the internal waters regime of the Kerch Strait, the UNCLOS 

255 URM, Chapter 6, Sub-Section I(A)(2).
256 See Chapter 2, Section II.
257 See paras. 34, 39-53 above. 
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rules on cooperation in international straits are not applicable to the Russian Federation as a 

State bordering the Strait.258

B. ALTERNATIVELY, UKRAINE MISCONSTRUES ARTICLES 43 AND 44 OF UNCLOS

198. Ukraine accuses Russia of violating Articles 43 and 44 of UNCLOS by failing to 

cooperate as to any danger to navigation in the Kerch Strait allegedly caused by what Ukraine 

bridge sedimentation 

and ice build-

199. First of all, Article 43 in principle does not contain an obligation to make public any of 

the above- nance in a strait 

navigational aids is to be handled between user 

State to 259

200. The second ground, Article 44 of UNCLOS, in its turn, requires States bordering straits 

to give appropriate publicity to real and imminent navigational dangers. It finds its origins in 

Article 16 of the ILC Articles concerning 

principles which were upheld by the International Court of Justice in its judgement of 9 April 

1949 in the Corfu Channel Case 260 In particular, 

the Court found that:

notifying,
for the benefit of shipping in general, the existence of a minefield in Albanian 
territorial waters and in warning the approaching British warships of the imminent 
danger to w 261

201. Yet, as notably transpires from paragraph 153 of the Revised Memorial and will be 

addressed below,262

possibility of deterioration or even c likelihood of the build-up of 

potential increase in sea ice concentration or the length of the ice 

season may may 263

202. epends on all the relevant circumstances and does not cover 

all and any kind of information the User State feels entitled to demand, but rather is limited to 

258 See paras. 142-143 above.
259 United Nations Convention on the Law of 
the Sea: A Commentary, Nomos, 2017 (RUL-86), p. 321. 
260 Yearbook of the International Law Commission, 1956, vol. II (RUL-87), p. 273.
261 The Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v. Albania), Judgment, I.C.J. Reports 
1949, 9 April 1949 (RUL-88), p. 22 (emphasis added).
262 See Chapter 6, Section I, Sub-Section C.4 for the discussion of the alleged possibility of Bridge collapse and paras. 396-397
for the discussion of the alleged impact on ice.
263 Emphasis added.
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information on real dangers to navigation. Consequently, Ukraine cannot demand Russia to 

provide i

the Kerch Strait bridge; and (3) technical design specifications and assessments in order to 
264 Neither is such wide scope of this obligation enshrined in Articles 

203. The supposed threats that the Bridge allegedly poses to navigation in the Strait had hardly 

bothered Ukraine before these arbitral proceedings commenced, which in itself is rather telling 

of the real Ukrainian motivation behind its requests for specific documentation framed under 

.

204. More particularly, on 12 July 2017, just some two months before Ukraine filed 

Notification and Statement of Claim in this arbitration, it requested in its Note Verbale that the 

included, inter alia e process of its construction, 

any assessments made by the Russian Federation with regard to the environmental impact of 

- or long-term 

structural integrity of the Kerch Strai 265

205. Ukraine has gone as far as to mislead the Tribunal about the real date of this Note Verbale. 

the tr 266 Against a more general backdrop 

of the Russia-Ukraine diplomatic correspondence on the topic, Ukraine had always framed its 

Notes Verbale

al waters 

jurisdiction. When Ukraine decided to file this claim, it had to build a completely different case 

ctly 

make a case before the Tribunal and constitutes nothing other than another abuse of process on 

behalf of it.

206. Not only is Russia not obliged to provide any of the above documents under UNCLOS, 

but also there were, and indeed persist, legitimate security concerns for not disclosing them. 

The Kerch Bridge has been and remains a high security facility, which, as will be illustrated 

below, various persons, including Ukrainian top officials, oftentimes threatened to destroy with 

264 URM, para. 154.
265 Note Verbale of the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Russian Federation No. 
72/22-663-1651, 12 July 2017 (RU-352).
266 Noteworthy is that even the text of that Note Verbale mentions the events that occurred i
navigational restrictions in the Strait issued in August 2017.
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military force.267 The security risks associated with the disclosure of this information become 

Bridg

Ministry of Defence of Ukraine,268 as well as the recent terrorist attack on the Bridge

orchestrated by the Ukrainian special forces.

C. FOR THE SAKE OF GOOD ORDER, RUSSIA HAS BEEN GIVING APPROPRIATE PUBLICITY TO ANY

ACTUAL AND IMMINENT DANGER TO NAVIGATION IN THE KERCH STRAIT 

207.

(Section 1). Despite the above, the Russian Federation has been informing all interested States 

of any potential danger to navigation in the Strait (Section 2), while other so-

as Ukraine speculates, have been carefully considered and mitigated, but never materialised so 

as to become imminent dangers, and, thus, should not have been made public (Section 3).

1. Attempts to Cooperate Would Have Been Futile as Ukraine 

Obstructed Cooperation on the Matters Related to the Bridge Construction

208. For many years, Russia and Ukraine had been hatching and mulling over the idea of the 

Kerch Bridge construction. Russia-Ukraine cooperation on this matter reached its peak in 2013, 

when both States signed an Agreement on Joint Steps to Organize the Construction of a 

Transport Crossing across the Kerch Strait.269

209. On 8 October 2014, Ukraine terminated the 2013 Cooperation Agreement,270 making it 

absolutely clear that it would be utterly hopeless to expect any cooperation from the Ukrainian 

side. Despite that and as a matter of goodwill, on 13 March 2015, Russia informed Ukraine of 

its decision to implement a project for a transport crossing across the Kerch Strait.271 In 

response, Ukraine manifested its non-cooperative attitude stating that it 

implementation of a project involving the construction of a transport crossing across 

of Crimea and the Azov-Kerch wa 272

267 See paras. 262-263 below.
268 Defence Intelligence of the Ministry of Defence of Ukraine official 

RU-353).
269 On the Russia-Ukraine joint efforts with regard to the construction of the transport crossing over the Kerch Strait see paras. 
154-155.
270 Agreement Between the Cabinet of Ministers of Ukraine and the Government of the Russian Federation on Joint Steps to 
Organize the Construction of a Transport Crossing Across the Kerch Strait, 17 December 2013 (UA-96-AM)

271 Note Verbale of the Ministry of Foreign Affairs of the Russian Federation to the Ministry of Foreign Affairs of Ukraine No. 
2511/2dsng, 13 March 2015 (RU-354).
272 Note Verbale of the Ministry of Foreign Affairs of Ukraine No. 610/22-110-1132 to the Ministry of Foreign Affairs of the 
Russian Federation, 29 July 2015 (UA-233).
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2. The Russian Federation Has Always Informed All Interested States of Any Real 

Danger to Navigation in the Strait

210. Ukraine and other User States have always been duly notified of any restrictions or 

potential threats to navigation in the Kerch Strait. For instance, in August 2017, the Russian 

Federation informed Ukraine of the planned technological operations:

-early September 
2017 are concerned, these will be temporary (no longer than continuous 72 hours) 
and will be introduced only for the duration of the works and will be lifted 
immediately upon completion of technological operations. Masters of vessels will 

273

211. Other States have also been duly informed of any impediment to navigation in the KYC 

by means of navigational and coastal warnings of the Department of Navigation and 

Oceanography of the Ministry of Defence of the Russian Federation. For instance, in July-

September 2017, mariners transiting the Strait were informed of all the construction works, 

which could affect their navigation, including the installation of a span above the navigable 

channel274 and other auxiliary structures such as a lighted beacon of a temporary berth or the 

lights of a pile anchor for the duration of construction.275

212. Notably, throughout the construction process, the Strait mainly remained navigable. 

Those several restrictions to navigation scheduled for August-early September 2017 were 

temporary: they were introduced only for the duration of the works and lifted immediately upon 

their completion. Once the arched span was installed, its coordinates, height and width were 

made public as well.276

213. Generally, a bridge is not a navigational danger per se277 and, thus, a State planning to 

construct one does not need to cooperate with other States within the meaning of Article 44 of 

UNCLOS. 

273 Note Verbale of the Ministry of Foreign Affairs of the Russian Federation, No. 10352/2DSNG, 4 August 2017 (UA-223).
rary restrictions on navigation in the Kerch 

Strait Note Verbale of the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Russian Federation 
No. 6111/22-012-1634, 7 August 2017 (RU-355).
274 See Novorossiysk Coastal Warning 426/17 Maps 38138 38182 in Compilation of Selected Novorossiysk Coastal Warnings 
for July-September 2017 (RU-356).
275 See Id.: Novorossiysk Coastal Warning 409/17 Map 38182. 
276 See Id.: Novorossiysk Coastal Warning 483/17 Map 38182.
277 To minimise the risks of collision with the navigable arch or the supports of the Crimean Bridge, the warning signs were 
installed in the navigation section. In particular, three signs for day time showing the limits of the navigation channel, as well 
as luminous navigation signs installed on protective structures of supports in the navigation channel. To ensure that small ships
can safely pass through, the structures of a span adjacent to the navigation span have in place two special-purpose signs showing

RUBEZH
(RU-357), p. 150. 
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programme.294 As a matter of practice, vessels with a 8m draft which is maximum permissible 

have transited and continue transiting the Strait to this day.295

223. y are: very unlikely and unrealistic 

-case scenario[s] 296 297

Hence, none of the potential threats proved to be actual and, as such, did not require publicity.

224. All things considered, the Russian Federation did not violate Articles 43 and 44 of 

UNCLOS since the UNCLOS regime is not applicable to the Kerch Strait. Otherwise, Russia 

has been informing User States of all actual and imminent dangers to navigation in the area, 

with those claimed possibilit[ies] 298

III. Navigation Regime in the Kerch Strait Does Not Violate 
Articles 38 and 44 of UNCLOS

225. Ukraine accuses Russia of imposing delays on vessels seeking to transit the Kerch Strait 

en route to or from the Sea of Azov ports, that is, according to Ukraine, in violation of Articles 

38 and 44 of UNCLOS. 

226. As part of an allegedly discriminatory pattern,299

the general navigation control measures traditionally applied in the Kerch Strait, such as the 

existence of a permit-based system, pilotage requirement and one-way traffic in the KYC.300

Ironically, these are the same measures that Ukraine itself had practised in the Kerch Strait prior 

to 2014. 

A. RUSSIA HAS THE POWER TO REGULATE NAVIGATION IN THE KERCH STRAIT 

227.

waters under the exclusive sovereignty of the Russian Federation, as discussed in the previous 

the regime of transit passage applies to the Kerch Strait is itself 

contradictory, not only since Ukraine explicitly agreed in Article 1 of the Azov/Kerch 

Cooperation Treaty that the Sea of Azov and the Kerch Strait constitute internal waters, but also 

because Ukraine consented under Article 2 of the same Treaty to apply a restrictive passage 

regime through the Strait.

228.

control measures practised to ensure the safety of navigation in the Kerch Strait, as it does not 

qualify as the strait used for international navigation in the meaning under Article 37 of the 

294  Report, para. 126.
295 Id., para. 127.
296 URM, para. 213.
297 Id., para. 153.
298 Ibid.
299

300 URM, para. 158.
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Convention. Thus, Articles 38 and 43 of UNCLOS, and in particular the right of transit passage, 

do not apply to the Kerch Strait. 

229. In addition to that, and in any event, it should be underscored that transit passage is not 

an absolute right in international practice. In this regard, Professor Scovazzi has emphasised 

subject of a series of exceptions, reservations, 

declarations, qualifications and 301 Professors Churchill and Lowe have also 

stressed that a general right of transit passage has not been accepted universally.302 And it is 

foreseeable that it will be qualified in the future to reflect the higher shipping traffic that is 

potentially hazardous to navigation and the marine environment.303

230. Beyond practice, even the UNCLOS regime which has been described by some as 

puts the entire burden of managing the straits on the 

bordering States304 provides nuances and limitations to the right of transit passage. From the 

outset, Article 34 recalls that, subject to other UNCLOS provisions, bordering States may 

exercise their sovereignty over straits used for international navigation.305

231. For its part, Article 39 imposes duties on transit passage ships, which include complying 

and for th 306 As affirmed by Sam Bateman 

and Michael White,

themselves in accordance with good seamanship and practices. Good seamanship
307

232.

f

-lanes and traffic separation 

schemes.308 Finally, Article 43 emphasises that it is not only bordering States, but also User 

301 Marine Policy, 1995, Vol. 19, No. 2
(RUL-89), p. 146.
302 R.R. Churchill and V. Lowe, The Law of the Sea, 3rd ed., Manchester University Press, 1999 (RUL-90), p. 113. See also 
G. V. Galdorisi and K. R. Vienna, Beyond the Law of the Sea-New Directions for U.S. Oceans Policy, Praeger, 1997 (RUL-
91), p. 147. 
303 See in this sense Marine Policy, 1995, 
Vol. 19, No. 2 (RUL-89), p. 139-142. See also 

and S. Bateman (ed.), Navigational Rights and Freedoms and the New Law of the Sea, Martinus Nijhoff, 2000 (RUL-92),
pp. 314-335.
304 Coastal States and SLOCs Security: The Search for an Equitable Straits Regime
International Conference on the Sea Lanes of Communication (SLOC), Bali, 24-27 January 1993 (RUL-93), p. 6.
305 This is without prejudice to the argument on the inapplicability of UNCLOS.
306 UNCLOS, Article 39(2).
307

Ocean Development & International Law, vol. 40, 2009 (UAL-65), p. 194.
308 UNCLOS, Article 42(1)(a).
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Section C). In any event, there are no violations of the regime of transit passage under Articles 

38 and 44 of the Convention, as Ukraine misleadingly alleges, as it is not applicable to the 

Kerch Strait, which together with the Sea of Azov constitute internal waters (see paras. 34, 39-

53 above). 

A. THE TRIBUNAL HAS NO JURISDICTION TO RULE ON THE LEGALITY OF THE TEMPORARY 

SUSPENSION OF INNOCENT PASSAGE IN TERRITORIAL WATERS ADJACENT TO CRIMEA

249. [i]n the interests of the Russian Federation security Ministry 

of Defence339 suspended the innocent passage of foreign warships and government ships in 

250. In its 2020 Award, this Arbitral Tribunal has concluded that:

Convention, it lacks jurisdiction over 
the dispute as submitted by Ukraine to the extent that a ruling of the Arbitral 

expressly or implicitly, on the sovereignty of either Party 340

251.

341 Instead of scrupulously complying 

-

related claim. 

252.

the sea areas adjac

protection of its security, it may suspend the innocent passage of foreign ships. Assessing the 

legality of such suspension will inevitably necessitate ruling on the issue of sovereignty over 

Award. 

253.

issue ancillary to the dispute concerning the inter 342

It was, is and will remain the real issue, and indeed, the very heart of the dispute. It is impossible 

to rule if the Russian Federation lawfully exercised its rights as a coastal State to suspend 

339 Ministry of Defence of the Russian Federation official website, Notices to Mariners, Edition No 18/2021 (RU-363), Notice 
No. 1833 (T). 
340 2020 Award, para. 197. 
341 Id., para. 198. See also Procedural Order No. 7 Regarding the Revised Procedural Timetable for Further Proceedings, 17 
November 2020, para. 1(a). 
342 2020 Award, para. 195.
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innocent pass
343

254. The way Ukraine puts forward its claim in the present proceedings alleging violation of 

the regime of transit passage, instead of claiming that Russia unlawfully suspended innocent 

passage in the territorial waters adjacent to Crimea does not affect the real nature of the 

[b]y issuing 

the above-mentioned coastal warnings the Russian Federation once again violated the rights 

of Ukraine as the coastal state 344 the Russian Federation has no 

jurisdiction over the Ukrainian territorial sea adjacent to Crimea 345 thereby putting the 

sovereignty-related issue squarely into this dispute. 

B. THE RUSSIAN FEDERATION SUSPENDED INNOCENT PASSAGE IN ITS TERRITORIAL WATERS IN

FULL COMPLIANCE WITH ARTICLE 25(3) OF UNCLOS

255. Should the Tribunal decide that it has jurisdiction to assess the legitimacy of the 

suspension of innocent passage ing the Tribunal from doing 

so the Russian Federation submits that it lawfully restricted passage of foreign warships and 

government ships for the protection of its security in full compliance with Article 25(3) of 

UNCLOS. 

256. Article 25(3) of UNCLOS entitles a coastal State to suspend the innocent passage of 

foreign ships in its territorial sea under the following conditions: for the protection of its 

security, including weapons exercises, temporarily, and without discrimination among foreign 

ships. Such suspension shall take effect only after having been duly published.

1. The Russian Federation Suspended Innocent Passage of Foreign Warships and 

Government Ships for the Protection of Its Security

257. Considering the broader heightened political situation, Russia had legitimate security 

concerns, both from the perspective of national defence, as well as intelligence gathering by 

third States that arise from the presence of foreign warships and government ships in close 

proximity to Russian sovereign waters. These legitimate concerns included NATO and other 

States increasing its military presence in the Azov-Black Sea basin, conducting military 

exercises and staging acts of provocation involving foreign warships. Ukraine, for its part, was 

escalating the situation, by threatening to destroy the Kerch Bridge and actively building its 

naval base infrastructure in Berdyansk.

343 2020 Award, para. 152. 
344 Embassy of Ukraine in the United Kingdom of Great Britain and Northern Ireland, Communication to the International 
Maritime Organisation No.6124/23-327/2-113, 16 April 2021 (RU-364) (distributed to all IMO Members, Intergovernmental 
organisations and non-governmental organisations in consultative status together with the IMO Circular letter No. 4402, 19
April 2021) (emphasis added).
345 Ibid. (emphasis added).
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258. The situation in the Azov-Black Sea basin, in the immed

started to aggravate at the beginning of March 2021, when NATO commenced its military 

a scenario of armed confrontation with Russia

with an active phase planned for May-June 2021.346 This military exercise, one of the largest 

NATO-led in Europe for decades, included near-simultaneous operations across over 30 

training areas in 12 countries, involving 28,000 troops from 27 nations (including 

Balkans and Black Sea States).347

259. Generally, in July-October 2021, Ukraine conducted at least five large-scale military 

exercises with NATO and partner forces involving thousands of foreign troops.348 By way of 

to enhance interoperability 

. 349

Another example involved about 12,5

thousand troops and more than 600 units of armaments and military equipment 350 and covered 

all major military training grounds, as well as in the Black and Azov Seas .351 Nine further 

military exercises with various NATO forces were approved for 2022.352

260. Apart from the countless military exercises held in the Azov-Black Sea basin during that 

period, the area was exposed to numerous blatant provocations involving foreign warships. In 

early April 2021, shortly before the suspension of passage, two U.S. warships were expected to 

be deployed in the Black Sea in support of the Ukrainian Government.353

261. In June 2021, the British destroyer, HMS Defender, entered Russian territorial waters 

adjacent to Crimea, in a gross violation of the rules on innocent passage envisaged in the 

Convention. Notably, following the incident, Ukrainian Foreign Minister Dmytro Kuleba, did 

nothing less than call for more cooperation between NATO and Ukraine in the Black Sea.354

346 UAWIRE
2021 (RU-365).
347

RU-366).
348 Apart from Defender Europe 2021, Breeze 2021 and Joint Endeavour 2021, these exercises included Sea Breeze 2021 (See 

RU-367)) and Agile 
Spirit 2021 (See RU-368)). 
349 NATO Of RU-369).
350

a Special Composition of Territorial Defense Brigades within the Framework of the Strategic Command and Staff Exercise 
RU-370).

351 Ukrainian News Agency, -2021 International Exercises Will Be Held On September 22-30 At All Major 
, 10 September 2021 (RU-371).

352 Law of Ukraine No. 1948- he Decision of the President of Ukraine to Allow Units of the Armed Forces 
RU-

372); For a description of the planned exercises, see Izvestiya , 20 
December 2021 (RU-373).
353 The Moscow Times 2 Warships , 15 April 2021 (RU-374).
354 Reuters , 24 June 2021 (RU-
375).
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The next day, the Dutch navy frigate Evertsen was reported to be moving towards the Kerch 

Strait until Russian planes forced it to change course.355

262. Furthermore, Ukrainian authorities have repeatedly declared their intentions to destroy 

the Kerch Bridge, including when innocent passage was suspended. In this respect, in 

September 2021, Mr Alexander Turchinov, former Secretary of the National Security and 

Defence Council of Ukraine, announced that Ukraine intended to develop Neptun cruise 
356

263. In 2022, Ukrainian military officials have insistently reconfirmed their intentions. 

Secretary of the National Security and Defence Council of Ukraine, Alexey Danilov, stated in 

April 2022 that Ukraine would attack the Kerch Bridge once there is such opportunity.357 In 

June 2022, Major General of the Ukrainian Armed Forces, Dmitry Marchenko, characterised 

the Ukrainian Armed Forces 358 Not only have 

Ukrainian authorities repeatedly threatened to destroy the Kerch Bridge, but also a former 

NATO commander, General Philip Breedlove, in July 2022, urged Ukraine to attack the Bridge 

using newly supplied Harpoon missiles.359 As recently as on 8 October 2022, the Crimean 

Bridge was attacked as a result of the terrorist act and explosion organized by Ukraine, which 

Ukraine has never officially disavowed.

264. Moreover, s

Berdyansk,360 with an active construction phase unfolding in July-August 2021.361 If 

constructed, the Berdyansk Naval Base would have constituted yet another source of military 

provocations against the background of a deteriorating political situation. All of the above has 

to be put in context of the long-term goal of the
362

265. Accordingly, the Russian Federation had legitimate concerns that prompted to exercise 

its right to suspend the innocent passage of foreign warships and government vessels for the 

protection of its security in the Azov-Black Sea basin.

355 TASS (RU-376).
356 Gazeta.Ru, , 10 September 2021 (RU-377).
357 Gazeta.Ru, , 21 April 2022 (RU-378) If we had an opportunity (to attack
the Crimean Bridge), we would do it. If we have such an opportunity, we will certainly do it
358 TASS, Crimean Bridge Is Target Number One for Ukrainian Army, General Says, 15 June 2022 (RU-379).
359 NATO ex-commander encourages attack on Crimea bridge 8 July 2022 (RU-380).
360 Ukrinform
2018, 24 September 2018 (RU-381).
361 - Volodymyr Zelensky
19 August 2021 (RU-382).
362

October 2020 (RU-383).
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2. The Russian Federation Suspended the Innocent Passage of Foreign Warships and 

Government Ships Temporarily Without Discrimination and With Due Publicity

266. The Russian Federation exercised its lawful right to suspend innocent passage 

temporarily. As long as the Convention does not specify what is considered a temporary 

coterminous with the related security threat

is considered to be temporary.363

267. Here, the passage was suspended just before the announced deployment of two U.S. 

warships in the Black Sea. The suspension lasted for 6 months, which covered the period of 

successive military exercises, and consequently met the temporariness criterion. 

268. With regard to other criteria for the suspension of innocent passage under Article 25(3) 

of the Convention, the passage of all foreign warships and government ships was suspended 

without any discrimination as to their flag or other possible characteristics, and the suspension 

a proper means364 for 

giving publicity to navigational hazards. 

C. UKRAINE HAS A RECORD OF SUSPENDING INNOCENT PASSAGE IN ITS TERRITORIAL SEA AREAS OF

THE BLACK SEA 

269. The practice

reasons for a period of several months is not a recent phenomenon in the Black Sea region. 

Ukraine itself has exercised on repeated occasions its right to suspend innocent passage in 

different territorial sea areas of the Black Sea.365 For instance, in December 2018, Ukraine 

prohibited passage in a specific area of the Black Sea until September 2020, successively 

renewing this prohibition every 3 months, with the same area being closed from June 2021 to 

March 2022 as well.366

270. Another area of the Black Sea was closed by Ukraine from December 2018 to September 

2020367 and from September 2021 to March 2022.368

suspension of passage in its territorial sea and starts exactly in the midst of military exercises 

363

Nomos Verlagsgesellschaft, 2017 (RUL-94), p. 226, para. 14.
364 Id., pp. 225-226, paras. 11-15. 
365 The Navigational warnings referred to in this section cover areas that extend beyond the territorial waters of Ukraine. Thus,
as long as territorial waters are concerned, Ukraine prohibited innocent passage in the respective areas, while for the areas
beyond the territorial sea, Ukraine gave notices of danger of navigation. 
366

2196/18 Map 32101; NAVIP 031 430/19 Map 32101; NAVIP 031 1073/19 Map 32101; NAVIP 0311518/19 Map 32101; 
NAVIP 031 2160/19 Map 32101; NAVIP 031 327/20 Map 32101; NAVIP 031 730/20 Map 32101; NAVIP 031 752/21 Map 
32101; NAVIP 031 1091/21 Map 32101; NAVIP 031 1480/21 Map 32101 in Compilation of Selected Navigational Warnings 
for 2018-2022 (RU-384).
367 See Id.: NAVIP 031 2195/18 Map 32102; NAVIP 031 429/19 Map 32102; NAVIP 031 1074/19 Map 32102; NAVIP 031 
1517/19 Map 32102; NAVIP 031 2161/19 Map 32102; NAVIP 031 328/20 Map 32102; NAVIP 031 729/20 Map 32102; 
NAVIP 031 1110/20 Map 32102.
368 See Id.: NAVIP 031 1090/21 Map 32102; NAVIP 031 1479/21 Map 32102.
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in the Black Sea region. The third Black Sea area was closed from March to June 2019369 and 

from June 2021, when military exercises were in the active phase, to August 2021.370. As some 

of these closures overlap in time, Ukraine suspended passage in quite a substantial area of the 

Black Sea from March to June 2019,371 and from September 2021 to March 2022.372

271. Thus, Ukraine itself has regularly practised suspension of innocent passage in its 

territorial sea of the Black Sea, with some of them overlapping in time with 

suspension.

272. By reference to all the above, Russia submits that the legality of the suspension of 

innocent passage in the territorial sea adjacent to Crimea is a sovereignty-related issue and, 

on. Alternatively, Russia lawfully suspended 

innocent passage for the protection of its security in full compliance with Article 25(3) of 

UNCLOS. 

369 See Compilation of Selected Navigational Warnings for 2018-2022 (RU-384): NAVIP 031 427/19 Map 32100.
370 See Id.: NAVIP 031 751/21 Map 32100.
371 See Id.: NAVIP 031 427/19 Map 32100; NAVIP 031 430/19 Map 32101; NAVIP 031 429/19 Map 32102. 
372 See Id.: NAVIP 031 1478/21 Map 32100 and fn. 366, 368 above.
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CHAPTER 4. 

INSPECTIONS OF VESSELS IN THE KERCH STRAIT AND THE SEA OF AZOV DO NOT 

CONSTITUTE VIOLATIONS OF THE CONVENTION

273. In the Revised Memorial Ukraine accuses Russia of violating a number of UNCLOS 

provisions by conducting inspections of vessels transiting through the Kerch Strait and the Sea 

of Azov. 

274. More particularly, with regard to the inspections in the Kerch Strait, Ukraine claims that 

they constitute violations of the right of transit passage (Article 38 of UNCLOS) and duty not 

to hamper transit passage (Article 44).373 With regard to the Sea of Azov, Ukraine asserts that 

unted to the violations of the freedom of navigation (Article 

58 and 87) that should be applicable, according to Ukraine, in the water area that Ukraine asserts 
374 Ukraine also asserts that in the area 

of the Sea of Azov, that allegedly constituted

arbitration, the inspections violated 375

275. As Russia stated in its previous submissions, and as explained above in Chapter 2,376 the 

Sea of Azov and the Kerch Strait constitute internal waters, and UNCLOS provisions invoked 

by Ukraine with regard to the inspections of vessels there, are thus in principle not applicable 

to them (Section I). This should bar the Tribunal from asses

inspections under UNCLOS, as Ukraine suggests. In the alternative, if the Tribunal decides 

otherwise, Russia submits that inspections conducted by the Russian Border Guard Service 

represent a lawful and justified exercis II).

I. The Tribunal Has No Jurisdiction to Assess the Compliance of 
Inspections with the Convention

276. Ukraine raises claims with regard to the inspections of vessels by the Russian Border 

Guard Service in two water areas the Sea of Azov and the Kerch Strait relying on different 

UNCLOS provisions for each of these areas. Neither of the invoked articles of the Convention, 

however, applies to the Sea of Azov and the Kerch Strait due to their internal waters status.377

277. An important consequence of the internal waters status of the Sea of Azov and the Kerch 

Strait is that the Kerch Strait, giving access to the sea composed only of internal waters, is not 

a strait used for international navigation as defined by Article 37 of UNCLOS. It is not a strait 

373 URM, paras. 155-156, 295.
374 Id., paras. 167-171, 295.
375 Id., para. 171. 
376 See Chapter 2, Sections II and III above.
377

regime of the Sea of Azov and the Kerch Strait as internal waters, as Russia stated in Chapter 2.
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and above.378 The status of a strait used for international navigation under Article 37 is an 

essential precondition for the invocation of other provisions of Section 2 of Part III of the 

Convention, and, in particular, Articles 38 and 44 that Ukraine relies on in its claims with regard 

to 379

278. Therefore, neither Article 38, providing for the right of transit passage specifically in 

not to hamper transit passage in such straits, can apply to the Kerch Strait and grant all ships 

the right of transit passage in this strait. Concluding otherwise would be clearly at odds with its 

internal waters regime.

279. Moreover, since Russia exercises exclusive sovereignty over the land on both sides of the 

Kerch Strait, Russia consequently exercises full sovereignty over the waters of the Kerch Strait 

its own internal waters by conducting inspections of 

vessels is in effect yet another attempt to bring up the issue of sovereignty over Crimea. 

280. This is in apparent disregard for the 2020 Award and its res judicata effect, which is a 

procedural abuse on behalf of the Claimant and should be treated accordingly. The Tribunal 

has already unambiguously ruled on that issue and it is not subject to reconsideration the

sovereignty of either Party over Crimea was denied.380 The same outcome should follow here 

and the Tribunal should reject these claims of Ukraine as well. 

281. With regard to inspections in the Sea of Azov, Ukraine uses as a basis for its claims either 

Article 2 or Articles 58 and 87 of UNCLOS

inspections. All these claims again rely on the wrong premise that the Sea of Azov allegedly 

does not constitute internal waters. As has been shown previously, this allegation is untenable. 

Ukraine and Russia did not agree on the delimitation of the water areas of the Sea of Azov, so 

as to encompass 

claims purport to imply. Russia reiterates its position there could be and there was no

territorial sea and exclusive economic zone in the water area with the status of shared internal 

waters, which the Sea of Azov enjoyed.381 based on Articles 2, 58 and 87 of 

UNCLOS are thus ill-founded and the invoked UNCLOS provisions are irrelevant.

378

379 The negotiating history of the Convention reflects that the States only considered that the right of transit passage exists in 
straits connecting non-sovereign maritime zones. See: Myron H. Nordquist et al. (eds.), United Nations Convention on the Law 
of the Sea 1982. A Commentary, Vol. II, Martinus Nijhoff Publishers, 2003 (RUL-81), p. 318, paras. 37.3-37.4.
380 2020 Award, para. 197. 
381 he ITLOS tribunal stated in the M/V Norstar
a State exercises sovereignty in its internal waters. Foreign ships have no right of navigation therein unless conferred by the 
Convention or other rules of international law. To interpret the freedom of navigation as encompassing a right to leave port and 

M/V Norstar Case (Panama 
v. Italy), ITLOS Case No. 25, Judgment of 10 April 2019 (UAL-138), para. 221.
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282. UNCLOS does not govern the regime of internal waters of the Sea of Azov and the Kerch 

Strait, as Russia previously stated.382 The issues of navigation in these waters were regulated 

by a bilateral agreement between Russia and Ukraine the Azov/Kerch Cooperation Treaty. 

The regime of the Sea of Azov and the Kerch Strait, as was expressly specified in the Treaty, 

implies that only the ships under the flags of Russia and Ukraine enjoyed the freedom of 

navigation in these waters (Article 2 (1)):

of the Russian Federation or Ukraine used for non-commercial purposes shall enjoy 
383

283. In contrast, as it follows from the express wording of Article 2(2) of the same 2003 Treaty, 

merchant ships of third States did not enjoy the same regime of free navigation in any part of 

the Sea of Azov or the Kerch Strait. There was a specific qualification in this regard set by the 

Parties, and no right of transit or the freedom of navigation could be inferred from the relevant 

provision of the 2003 Treaty:

v and 
pass through the Kerch Strait if they are bound for or returning from a Russian or 

384

284. The above-cited provisions of the Azov/Kerch Cooperation Treaty are, however, clearly 

beyond the jurisdiction of this Tribunal, and any pronouncements as to its legal effect or nature 

would be ultra vires. The 2003 Treaty envisaged [d]isputes between the Parties related to 

consultations and negotiations, as well as other peaceful means as may be selected by the 
385

not preclude the settlement of a dispute concerning the Azov/Kerch Cooperation Treaty by 
386 this requires 

an express mutual consent of both Parties, which is apparently absent in the instant case. 

285. It follows from the above that, for the reasons of inapplicability of specific rights and 

obligations under UNCLOS that Ukraine invokes to challenge the

inspections by the Russian Border Guard Service in the Kerch Strait and the Sea of Azov, these 

claims of Ukraine cannot and do not concern the interpretation or application of the Convention. 

They are therefore beyond the scope 

288(1) of UNCLOS, and should be 

concern the exercise of sovereignty of Russia by conducting inspections of vessels transiting 

382 See Chapter 2, Section II, Sub-Section E. 
383 Azov/Kerch Cooperation Treaty (RU-20-AM).
384 Id., Article 2(2).
385 Id., Article 4.
386 2020 Award, para. 490.
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through the Kerch Strait, which Russia considers its internal waters, they also clearly fall 

outside the jurisdiction of the Tribunal, as they concern the question of sovereignty over Crimea 

an issue outside the remit of this Tribunal, as the Tribunal has previously ruled in the 2020 

Award. 

the Sea of Azov, as they equally concern the question of Russia sovereignty with regard to its 

new subjects the DPR, the Zaporozhye Region and the Kherson Region and shall fall outside 

II. In Any Event, the in the Sea of Azov and the Kerch Strait 
Constitute Legitimate Exercis Sovereign Powers

286. The internal waters regime of the Sea of Azov and the Kerch Strait suggests full and 

exclusive sovereignty of Russia over these water areas. Article 2(1) of the Convention reflects 

waters are in principle equated with the land territory. A State exercises its sovereignty over 

internal waters in the same manner and ordinarily on the basis of the same laws as are applicable 
387

287. Full sovereignty over the Sea of Azov and the Kerch Strait implies that foreign merchant 

vessels located in internal waters are subject to the administrative, legislative, judicial powers 

of the coastal State. The exercise of this jurisdiction derives from the principle of territoriality 

that gives a coastal State exclusive authority to regulate the matters within its territory. By 

voluntarily entering internal waters of another State, a foreign vessel submits to the jurisdiction 

of that State. As pointed out by Judges Cot and Wolfrum in their joint separate opinion in the 

ITLOS Order of 2012 in the Ara Libertad case:

whereas the territorial sea so belongs but only on the basis of international treaty 
and customary international law. As a consequence thereof limitations of the coastal 

388

288. Consequently

sovereignty in its internal waters by way of security inspections by the Russian Border Guard 

Service of vessels that enter into Russian internal waters to pass through the Kerch Strait. As 

in violation of the 2020 Award, the issue of sovereignty over Crimea and, as a consequence, of 

the status of internal waters. The claims of Ukraine are thus purely superficial and lack proper 

grounds.

387 Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Merits, Judgment, Dissenting Opinion of Judge Evensen, I.C.J. 
Reports 1982 (RUL-80), p. 18, p. 313.
388 Provisional Measures, Order of 15 December 2012, Separate Opinion of Judges Cot
and Wolfrum, ITLOS Reports 2012 (RUL-34), p. 370, para. 25.
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no personal and direct confirmation, can be regarded only as allegations falling short of 
407

300. Finally, the practice of security inspections of vessels transiting the straits, which Ukraine 

portrays as something egregious, is not unusual for other water areas around the world.  

 confirms, based on his navigational and expert experience that almost each and every 

vessel transiting the Suez and Panama Canals is subject to inspection for compliance with the 

408 Following the 

overthrow of the President of Egypt Morsi in early July 2013, with civil unrest in various parts 

of the country, the Egyptian Navy carried out random inspections of vessels transiting the Suez 

Suez Canal to try to ensure 
409 In the Panama Canal, the applicable 

are commonly in place.410

301. Therefore,

of Azov, despite 

Russian objections, the Tribunal should find those inspections to be a legitimate exercise of 

Russian sovereign powers in its internal waters. The vessels remained perfectly able to transit 

the Strait and the Sea of Azov, to enter the ports there, and the security inspections were not a 

407 The Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v. Albania), Judgment, I.C.J. Reports 
1949, 9 April 1949 (RUL-88), pp. 16-17.
408  Report, para. 42.
409 The London P&I Club , 24 July 2022 (RU-396).
410 Panama Canal Authority official website, OP NOTICE TO SHIPPING No. N-1-2022, 1 August 2022 (RU-397).
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CHAPTER 5.

s ARE DESIGNED TO CHALLENGE 

OWNERSHIP TITLE AND VIOLATE THE 2020 AWARD

302.

installed in the Black Sea near the Odesskoe gas field, including the JDR Tavrida, a subject 

of Ukrainian armed forces, resulting in a number of casualties.411

303. Consequences of these attacks could be even more dramatic and devastating for the 

marine environment of the Black Sea a cause that Ukraine purports to protect so rigorously 

in this arbitration. The effects could spread over the water areas of all Coastal States, including 

Turkey, Romania and Bulgaria, just to remember an explosion at the Deepwater Horizon oil 

platform in the Mexican Bay, leading to an industrial disaster of catastrophic scale. 

304.

notwithstanding their legal side, which is penetrated with a number of abuses as well, as will 

be further demonstrated. 

305. First of all, Ukraine did not raise in its 2018 Memorial any allegations with regard to the 

two JDRs the Tavrida and the Sivash which would be based on alleged violations of Article 

91 of the Convention, but did so only in the Revised Memorial. In essence, this is an 

introduction of new claims by Ukraine in the merits phase of arbitral proceedings, covered 

under the guise of a Revised Memorial that the Tribunal directed to file, taking full account of 

the scope of its jurisdiction and its limitation, as the 2020 Award determined.412

306. Neither the Rules of Procedure, nor Procedural Order No. 6,413 that followed the issuance 

of the 2020 Award, permit the introduction of new claims by the Claimant at such a late stage 

of the proceedings. This constitutes a misuse of procedural rights by Ukraine and the Tribunal 

should treat it accordingly, based on its inherent case management powers, and refuse to 

entertain these claims to ensure the integrity of the arbitral proceedings.414

307. However, this is not the only instance of disregard for procedural directions issued by the 

the JDRs and to cancel their Ru

jurisdiction, as determined in the 2020 Award. What Ukraine indeed seeks to challenge is the 

411 Rg.ru , 26 June 2022 (RU-398); Crimea.ria.ru
,

20 June 2022 (RU-399).
412 2020 Award, para. 142.
413 Rules of Procedure, Article 13(1); Procedural Order No.
Memorial containing: a statement of 
414

from the point of view of legal security Certain Phosphate Lands in Nauru (Nauru v. 
Australia), Preliminary Objections, Judgment, I.C.J. Reports 1992, p. 240 (RUL-56), pp. 266 267, para. 69).
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current ownership title to the two JDRs 

competence, as Russia further explains.

I. An UNCLOS Tribunal Is Not Competent to Assess the Legality of the Transfer of 
Ownership Title over the JDRs

308. -founded premise that Russia unlawfully 

seized the JDRs, which Russia 

Ukrainian-flagged JDRs it unlawfully seized and reflagged so as to re-

exclusive -flagged 

under the Russian flag the two Ukrainian- 415

309.

assessment

Convention simply does not provide the relevant legal framework for such assessment and, 

even more so, neither is an UNCLOS Tribunal a proper forum for such claims.

310. The title over the JDRs is a subject of separate investment arbitration proceedings against 

the Russian Federation under the Russia-Ukraine bilateral investment treaty.416 The Ukrainian 

-owned oil and gas company, notably represented by the same 

assets that are in question in these proceedings, as well as requests compensation from the 

Russian Federation. This raises serious concerns with regard to the risk of double recovery for 

the same alleged damage417 or conflicting decisions of different international fora.

311. Second, to assess the premise of Ukrai

title over the JDRs was lawful or not, the Tribunal would inevitably need to turn to the issue of 

sovereignty over Crimea. 

312. The Republic of Crimea obtained the ownership over the two JDRs in question, the

Tavrida and the Sivash, together with other assets located in the territory of Crimea at that time, 

upon its secession from Ukraine and before the reunification of the Republic of Crimea with 

Russia in 2014.418

415 URM, para. 316.
416 RU-400).
417 G. Bottini, Admissibility of Shareholder Claims under Investment Treaties, Cambridge University Press, 2020 (RUL-95),

damage being compensated Case Concerning The , Claim 
for Indemnity, Merits, Judgment, PCIJ Series A. No 17, 13 September 1928 (RUL-96), pp. 48-49).
418 Resolution of the State Council of the Republic of Crimea No. 1758-

RU-401), para. 1.
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titleholder of the J 419 filed an application with the Russian Registry of 

now, was initiated upon the will and request of its new titleholder. 

313.

their Russian registrations, depend on the assessment of lawfulness of legal acts that the 

Republic of Crimea adopted and the actions that

secession from Ukraine. Thus, it implies the assessment of the lawfulness of the reunification 

of Crimea with Russia and presupposes a decision on the sovereignty-related issue, which the 

Tribunal excluded from the scope of its jurisdiction in the 2020 Award. 

II. Right to Register the JDRs in Its State Registry Is Independent from 
De-listing

314. In any event, for the sake of completeness, Russia notes the following. In the Revised 

Memorial, Ukraine raises new allegations of violations of Article 91 of the Convention for the 

registration of the JDRs with the Russian registry while they were not de-registered from the 

Ukrainian one.420 However, what it fails to mention is that Ukraine ignored the request to de-

register the JDRs. 

315. Before the registration of the JDRs Sivash and Tavrida with the Russian Registry of 

Vessels, in June 2014, Crimean CNG applied to the State Service of Ukraine for the Safety of 

Maritime and River Transport421 to de-list from the State Registry of Vessels of Ukraine a 

number of vessels, over which it holds title, including the JDRs in question.422

316. Ukraine, although well aware of that, avoids mentioning those efforts that Crimean CNG 

took in good faith to de- try, as well as the fact that Ukrainian 

authorities ignored that application and never replied, which is quite telling for the tilted picture 

it is trying to present in this arbitration. There is also no record that Ukraine protested to Russia 

against that

protest from the Ukrainian side within a reasonable time, Crimean CNG proceeded to 

registering the JDRs according to the procedure under the Russian law.423 The Russian Registry 

of Vessels subsequently registered the JDRs. This does not contradict Article 91(1) of UNCLOS 

that authorises 

419 Crimean CNG holds and operates the JDRs based on a right of economic management that its owner the Republic of 
Crimea delegated to Crimean CNG.
420 URM, para. 180.
421 State Service of Ukraine for the Safety of Maritime and River Transport (Ukrmorrichinspektsiya) was a Ukrainian state 
authority responsible
422 Chernomorneftegaz Crimean Republican Enterprise, Letter No. 12/02-530 to the State Service of Ukraine for the Safety of 
Maritime and River Transport, 6 June 2014 (RU-402).
423 Commercial Maritime Code of the Russian Federation (Federal Law No. 81-FZ, 30 April 1999) (RU-403), Article 37(2), 

ate 
e registration authority for 
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imposes no further specific requirements in that respect, this being left to the discretion of the 
424

317. authorise -

-listing of the JDRs from 

i

its nationality to ships and register them in its territory, as provided for in Article 91(1) of 

UNCLOS. A State should not be prevented from registering a vessel, when its titleholder duly 

complied with the procedure for registration that national law of that State may set in 

such case would mean a disregard for th a matter that is no doubt in the 

realm of exercising its private autonomy. 

318. Finally, the registration of the JDRs in the Russian Registry of Vessels has ensured 

must exist a genuine 

Ukrainian vessels registry would vitiate compliance with this requirement. As the ILC 

concluded in its commentary to the Articles concerning the Law of the Se the 

grant of the [ ] flag to a ship cannot be a mere administrative formality, with no 
425

319. Russia thus asks the Tribunal to strike out the JDRs-related claims that Ukraine raised in 

violation of the 2020 Award, or alternatively 

jurisdiction or to dismiss them. 

424 M. Nordquist (ed.), United Nations Convention on the Law of the Sea, 1982: A Commentary, Vol. III, Nijhoff, 1995 (RUL-
15-AM), p. 106.
425 Id., p. 107, citing Report of the International Law Commission covering the work of its eighth session, in Yearbook of the 
International Law Commission 1956, Vol. II, New York, 1957 (RUL-97), p. 279, para. 3.
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CHAPTER 6. THE RUSSIAN FEDERATION DID NOT VIOLATE UNCLOS PROVISIONS ON 

PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT

320. In its Revised Memorial, Ukraine contends that the construction and subsequent operation 

of the Kerch Strait Bridge, undersea gas pipeline and cables (together referred to as the 

gave rise to the violations of Articles 123, 192, 194, 204, 

205 and 206 of UNCLOS. 

321. The Russian Federation reiterates that the Sea of Azov and the Kerch Strait the location 

of the Construction Projects are internal waters and, therefore, the Convention does not apply 

to them. Nevertheless, as will be shown below, not only did the Russian Federation comply 

with environment-related duties under the Convention, but made significantly more for the 

protection and preservation of the marine environment of the Kerch Strait and the Sea of Azov 

than UNCLOS could require. 

322. Asserting the violations of Articles 192 and 194 of the Convention, Ukraine did not even 

bother to provide any solid evidence supporting its allegations of the supposedly negative 

impact on the marine environment as a result of the Construction Projects. Given the difficulties 

in proving facts that never happened, it seems prudent on the part of Ukraine to claim only 

likely 426 monitor the 
427 invoking along the way separate purported breaches of 

Articles 192 and 194. 

323. arguments as follows. Section I addresses 

international and national legal frameworks with regard to the environmental impact assessment 

well as describes the robust EIAs that Russia has carried out within the Construction 

Projects. Section II describes the large-scale monitoring activities that Russia conducted in the 

relevant period. Section III discusses various attempts to cooperate with Ukraine and the 

reasons why they failed. Section IV summarises why

and 194 should fail in their totality. Finally, Section V explains why the alleged oil spill in the 

vicinity of Sevastopol neither required notifying Ukraine and cooperating with it, nor could 

breach the provisions of UNCLOS that Ukraine relies on. 

I. The Russian Federation Conducted Robust EIAs within the Construction 
Projects

324. Ukraine falsely accuses the Russian Federation of failing to conduct an EIA to evaluate 

the effects of the Construction Projects on the marine environment.428 Contrary to that, Russia 

426 URM, para. 184 (emphasis added).
427 Id., Chapter 6, Section II.A.4.
428 Id., para. 193.

    

             

     

      

  

      



84

carried out robust EIAs well before the Projects started, complying with the applicable 

regulatory framework. 

325. In this section, Russia will demonstrate that Ukraine misconstrues both Article 206 of 

UNCLOS (A) and the relevant national legal framework (B). The Respondent further addresses 

eading factual and legal allegations about the EIAs in relation to the Projects (C, 

D, E).

A. UKRAINE MISCONSTRUES ARTICLE 206 OF UNCLOS

326.

Article 206 of UNCLOS in particular, determine the specific content or procedures to follow 

while performing an EIA. Russia further submits that Ukraine cannot substitute international 

law with the opinion of its expert and the so-

arbitrarily picked. 

327. As a preliminary matter, it would be incorrect to read into Article 206 any additional 

obligations beyond what flows from general international law. As the ICJ held when setting out 

the general international law requirements in Pulp Mills, the EIA

determined by the States:

content of an [EIA]. [I]t is for each State to determine in its domestic legislation 
or in the authorization process for the project, the specific content of the [EIA] 
required in each case, having regard to the nature and magnitude of the proposed 
development and its likely adverse impact on the environment as well as to the need 
to exercise due diligence in conducting such an assessment 429

328. Also, Judge Donoghue succinctly summarised in her separate opinion in Certain 

Activities Carried Out by Nicaragua in the Border Area:

T]he Court does not presume to prescribe details as to the content and procedure 
of transboundary [EIA]. This leaves scope for variation in the way that States of 
origin conduct the assessment, so long as the State meets its obligation to exercise 
due dili 430

429 Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ Judgment, 20 April 2010 (UAL-152), para. 205. The reference 
to Pulp Mills

international law.
430 Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of a Road in 
Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Separate Opinion of Judge Donoghue, I.C.J. Reports 2015
(RUL-98), para. 15.
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329. Indeed, it has been even argued that international law contains renvoi to domestic law, 

and no autonomous binding standards under international law exist in respect of the conduct of 

an EIA: 

[W]hile the Pulp Mills Judgment elevated the practice of conducting an EIA to an 
imperative under general international law when certain preconditions are met, at 
the same time it allowed for a renvoi to domestic law in terms of the procedure and 
content require
argued there are presently no minimum binding standards under public international 
law that nation- 431

330. In the course of the International Law Commiss

specifics of what ought to be the content of assessment is left to the domestic laws of the 
432

331. Article 206 of UNCLOS is consistent with the position under general international law 

and has to be construed in the light of that. It does not stipulate any particular details to follow 

in conducting an EIA and reflects the discretion afforded to the States in determining the 

contents of the EIA. In view of this, ITLOS found in the Seabed Advisory Opinion that Article 
433

332. Strictly speaking, Article 206 does not mandate any kind of a formal EIA: it merely 

imposes an obligation to 

sui generis 

assessments without any particular format to follow434

satisfy Article 206. The format and modalities of carrying out the assessment are thus clearly 

left to the Parties to articulate.

333. Another characteristic of sui generis assessment under Article 206 is that a State is to 

conduct an as far as practicable

discretion, according to South China Sea, on which Ukraine repeatedly relies.435 Such discretion 

431 Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of a Road in 
Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Separate Opinion of Judge Bhandari, I.C.J. Reports 2015
(RUL-99), para. 29.
432 Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, with commentaries, Yearbook of the 
International Law Commission A/56/10, 2001, vol. II, Part Two (RUL-100), commentary to Article 7, para. 7.
433 ITLOS, Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to Activities in the Area,
Request for Advisory Opinion submitted to the Seabed Disputes Chamber, Advisory Opinion of 1 February 2011, ITLOS 
Reports 2011 (RUL-101), p. 10, para. 149.
434 Accordingly, nothing in the present submission should be construed as an admission that Article 206 of UNCLOS would 
have required an EIA stricto sensu. See N. Craik, The International Law of Environmental Impact Assessment. Process, 
Substance and Integration, Cambridge University Press, 2008 (RUL-102), pp. 99, 128: 

435 South China Sea Arbitration (Philippines v. China), Award, 12 July 2016 (UAL-11), para. 948. See also Myron H. 
Nordquist, Satya N. Nandan, and James Kraska (eds.), United Nations Convention on the Law of the Sea 1982. A Commentary,
Vol. IV Martinus Nijhoff Publishers, 2002 (RUL-103), p. 124.
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is all the more important considering the necessity to ensure basic needs of the Crimean 
436

334.

Russia conducted within the Projects. However, it is not for this Tribunal to substitute the 

analysis of compliance with Article 206 of the Convention with scientific assessment of 

particular methodologies and approaches the Russian Federation employed in the EIAs of the 

Projects, nor to assess its compliance with domestic law.437 The Tribunal should not settle 

scientific or technical controversies, or pick one scientific approach to the EIA over another. 

335. At various points in the Revised Memorial, Ukraine would have the Tribunal accept that 

uld be 

somehow determinative of whether the Russian Federation complied with Article 206. 

informed by the consistent practice that has developed under the aforemen 438

.439

336. There is no proper legal basis for these suggestions. 

under Article 206 is a question of law, for lawyers to answer, not experts.440 Ukraine failed to 

substantiate how Article 31 of the Vienna Convention on the Law of Treaties (VCLT) should 

ICJ was confronted with such standards in Pulp Mills, it expressly pointed to the lack of their 

binding force.441 If the Russian Federation and Ukraine intended to adopt binding international 

however, sources of international law, nor do they constitute instruments which should inform 

the construction of Article 206 of UNCLOS. Notably, in contrast to Articles 207-211, Article 

206 makes no reference to internationally agreed rules and standards.442

337.

misconceived. 

436 See paras. 155-156 above. 
437 See, by analogy: WTO, Australia measures affecting the importation of apples from New Zealand, Report of the Appellate 
Body, 14 September 2010 (RUL-104), paras. 224-225.
438 URM, para. 197.
439 Ibid.
440 A. Boyle, C. Redgwell (eds), the Environment, 4th ed., Oxford University 
Press, 2021 (RUL-105), p. 195. 
441 Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ Judgment, 20 April 2010 (UAL-152), paras. 203, 205. 
442 RUL-105), p. 197.
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338. The assessments that the Russian Federation performed with regard to the Construction 

Projects are to be evaluated in light of UNCLOS, which does not prescribe implementation of

and amounts to little more than a distraction from the key issues. Respectfully, this Tribunal 

the EIA, but rather determine whether the assessments required under Article 206 were in fact 

carried out and were adequate. On the facts, the answer to that question can only be in the 

affirmative, as demonstrated below.

B. UKRAINE GROSSLY MISREPRESENTS THE APPLICABLE RUSSIAN REGULATORY FRAMEWORK

339. false claim that the Russian 

from the default EIA rules to circumvent an ordinary EIA process. As explained in this section, 

his point.

340. Ukraine takes issue with the adoption of Federal Law No. 221-FZ on authorising the 

Construction Projects and seeks to portray it as an ad hoc exception to the ordinary EIA rules, 

adopted to press through the completion of the Projects within a timeframe that would not have 

allowed conducting a regular EIA. This is yet another falsehood.

1. Federal Law No. 221-FZ

341. The first point Ukraine makes is that Federal Law No. 221-

act

the argument goes, would not have been allowed but for the special rules under Federal Law 

No. 221-FZ.443 e said law.444

site preparation work may be carried out from the date when the design documents 
f 445

443 URM, para. 225.
444 Ibid.
445 Federal Law No. 221-
Construction and Upgrading of Transport Infrastructure Facilities of Federal and Regional Significance Designed to Provide 
Transport Links between the Taman and Kerch Peninsulas and Utility Infrastructure Facilities of Federal and Regional 

(UA-187-AM).
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WSWD Law The relevant provisions had 

long been criticised,466 leading to their consecutive suspensions thrice prior to the adoption of 

Federal Law No. 221-FZ.467 These provisions had never been actually implemented and were 

finally replaced in July 2017 as a result of a major reform of the WSWD Law.468

357. Most importantly for the present purposes, the provisions would not have applied to the 

Projects in any event. Specifically, the WSWD Law establishes obligations incumbent upon the 

so- subscribers 469 Within the meaning 

wastewater disposal systems to ensure the disposal and treatment of their wastewater.470 These 

provisions do not apply to the Projects, since the wastewater at the construction sites was treated 

and disposed of on-site, without the use of wastewater disposal systems and its operators.471

358. Given that the suspended provisions of the WSWD Law would not have been relevant to 

-FZ was 

devised to release the Projects from compliance with water sanitization laws rings hollow.

C. THE RUSSIAN FEDERATION CONDUCTED AN APPROPRIATE EIA FOR THE KERCH BRIDGE

359.

expert relied on the primary EIA materials in relation to the Kerch Bridge. Exhibited with this 

submission, the Russian Federation supplies relevant documents of the Kerch Bridge EIA 

related to the protection of the marine environment as well as the results of the SEER by 

466 See, for instance, Explanatory Note to November 2013 draft Federal Law No. 379138-
RU-406) suspended provisions] will lead to 

serious negative consequences for thousands of industrial enterprises in Russia and as a result to serious negative 
provisions] is 

467 The relevant provisions had been suspended until 1 January 2014, 1 January 2015 and 1 July 2015. See Federal Law No. 
291-

2012 (RU-407), Article 7(9)(b); 
Federal Law No. 411-

RU-408), Article 3(2)(b); Federal Law No. 458-

Certain Legis RU-409), Article 
18(2).
468 Federal Law No. 225-

RU-410), Article 1(9). 
469 Federal Law No. 416- RU-411), Articles 1(1) and 
(2), 2(1) and (2). 
470 Id, Article 2(1), (2), (6), (15) and (28). 
471 Indeed, during the discussion of the draft law, the State Duma Committee on Land Relations and Construction specifically 

related to the construction or reconstruction of [the Projects in the Kerch Strait]. See State Duma Committee on Land Relations 
and Construction, Opinion on Draft Federal Law No. 812639- tion of Certain Legal Relations 
Arising in Connection with the Construction, Reconstruction of Federal and Regional Transport Infrastructure Facilities 
Intended to Ensure Transport Communications between the Taman and Kerch Peninsulas and Federal and Regional 
Engineering Infrastructure Facilities on the Taman and Kerch Peninsulas and on Amending Certain Legislative Acts of the 

RU-412).

        

          

              

             

               

         
       

      

               
               

                
              

                 
             

                  
              

              
          

           

                       

      

   



92

Rosprirodnadzor.472 Ukraine, instead of making fact-based arguments, submitted to the 

Tribunal a speculative story based on its erroneous understanding of the Russian legislation and 

timeframe of the Kerch Bridge EIA. 

360. -FZ could 

enviro .473 Russia has already demonstrated that Ukraine grossly misinterpreted 

amendments introduced by this federal law, and that they in no way affected the quality of the 

assessments with regard to the Construction Projects.474

361. The second point of Ukraine 

alleged absence of public consultations.475 This does not correspond to the reality: as Sub-

Section C.1 will explain, the timeframe was adequate to complete the Kerch Bridge EIA and 

public consultations, without compromising its quality. 

362.
476 477 This is, 

again, untrue. As will be shown in Sub-Section C.2, the Kerch Bridge EIA included 

comprehensive baseline studies, whose quality cannot be questioned by the Ukrainian expert. 

363.

assessed in the Kerch Bridge EIA.478 Sub-Section C.3 describes in detail the impacts assessed 

in the Kerch Bridge EIA and explains why certain impacts indicated by the Ukrainian expert 

were exaggerated. 

364. Finally, Ukraine and its expert purported to present an image of the Bridge on the brink 

- 479 Sub-Section 

C.4 explains why this is misguided: it provides a detailed account of how the engineers ensured 

that the design of the Kerch Bridge would respond to its natural setting.

472

 (RU-108); Kerch Bridge Design Documentation, Section 7, Environmental Protection, Part 4, Surface and Ground Water 
Protection. Aquatic Biological Resources Protection, Book 1, 12/02-PIR-OOS4.1, 2015 (RU-93); Kerch Bridge Design 
Documentation, Section 7, Environmental Protection, Part 6, Industrial Environmental Control (Monitoring) Programme, Book 
1, 12/02-PIR-OOS6.1, 2015 (RU-133); Kerch Bridge Design Documentation, Graphic Annexes to the Industrial Environmental 
Control (Monitoring) Programme, 12/02-PIR-OOS6.1, 2015 (RU-132); Kerch Bridge Design Documentation, Section 7, 
Environmental Protection, Part 8, Environmental Impact Assessment in Potential Emergencies, Book 1, 12/02-PIR-OOS8.1, 
2015 (RU-131).
473 URM, para. 227. 
474 See Chapter 6, Section I, Sub-Section B above. 
475 URM, paras. 221-225.
476  Report, para. 159.
477 Id., para. 163. 
478 See URM, Chapter Six, II.A.2.i.
479 Id., paras. 153, 218. See  Report, paras. 14, 119-125.
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605 Although the arched spans above the navigational channel were themselves designed 

during a typhoon or earthquake (horizontal force bearings) guarantee rigid fixation of the 

arches.606

415. Based on the survey data, the designers calculated the optimal parameters for the 

foundations of the Bridge supports. To verify them, the engineers conducted a large scope of 

field experimental works.607 For example, the STS required testing piles in their natural 

conditions on at least three occasions.608 These tests ensured that the piles would hold the largest 

possible loads as part of the Bridge structure and in their particular soil conditions.609

416. It should be evident by now that the designers would not have been satisfied with anything 

short of complete safety assurance. At the final quality control stage of each (motorway and 

railway) bridge construction, the reliability of the load-bearing elements (supports, spans, 

arches) was verified through simulating real operation with heavy-loaded trucks and trains.610

To ensure that the results endure, the Kerch Bridge was subject to geodetic deformational 

monitoring: special devices controlled that the stress-strain state and subsidence of the load 

bearing structures would not exceed the design values.611

c. Safety and Structural Integrity of the Kerch Bridge is Further Ensured through 
Continuous Automatic Monitoring and Emergency Response Capabilities

417. To prevent any emergency risks, the Kerch Bridge is fitted with modern structural 

monitoring technology. The Utilities and Engineering Structure Monitoring System observes 

the condition of structural elements (including all possible strains, vibrations and movements) 

in real time and notifies the duty and emergency dispatch services of any hazardous natural 

effects or potential defects.612

605 Seismic Shock. What the Crimean Bridge is Capable of (RU-437), pp. 5-6.
606 Rossiyskaya Gazeta , 11 October 2017 (RU-439).
607 For a brief summary of these works see Kerch Bridge: Engineering Protection from Design to Implementation (RU-426),
pp. 5-6.
608 This included testing (i) in the areas with most complex geological conditions, (ii) at each site distinguished by its geological 
properties, and (iii) check testing of a test pile on each support during construction. See 

609 Kerch Bridge: Engineering Protection from Design to Implementation (RU-426), p. 5. 
610

(RU-440);
2019 (RU-441).
611 Letter of Institute Giprostroymost St. Petersburg CJSC to SGM-Most LLC and the Taman Highways Administration No. 
26999, 7 June 2019 (RU-442) regarding geodetic monitoring of the motorway crossing, for example, discusses the positive 
results of the monitoring in regards of the motorway bridge and the plans for further monitoring of the railway bridge. For an 
example of a public source see: 
Arch of the Crimean Bridge was Inst RU-443).
612 RUBEZH (RU-357), pp. 146-147, 149, 151; Motorway Section of Crimean Bridge 
Passed Acceptance Tests (RU-440), p. 2.
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b. The Engineers Studied and Addressed All Potential Hydrometeorological Risks

425.

hydrometeorological factors also fail on the simple grounds that the engineers studied and 

addressed all relevant risks. 

426. The surveys regarded all pertinent hydrometeorological factors. The Respondent 

described above that the Zubov Institute collected hydrometeorological baseline data.631 Based 

on that set of data, scientists of the Zubov Institute estimated the possible wind-wave, ice and 

current loads through hydrometeorological modelling and calculations.632 This ensured a robust 

design that corresponds to all hydrometeorological conditions. As discussed earlier,633 the 

engineers began by choosing the location with the most favourable hydrometeorological 

regime. Furthermore, in accordance with the survey results, the load-bearing structures of the 

Bridge were geared to all possible loads.634 The raking piles were also incorporated due to their 

increased capability to sustain ice impact, and not just seismic loads.635

427.

simulated ice and aerodynamic conditions at a specialised experimental centre636 in accordance 

with the STS.637

428. In the course of the ice tests, a bridge mock-up was submerged in a special ice basin, 

subjected to simulated ice drift, and withstood pressure consistent with an ice cover of 72 cm 

in thickness,638 which is much greater even than the maximum thickness of drifting ice observed 

in the northern Kerch Strait (60-62 cm).639 For reference, ice floes observed in February 2017, 

with their maximum thickness of 16 cm,640 would have been absolutely innocuous to the Bridge 

which is in concert with the opinion of the Zubov Institute.641

631 See paras. 365-366. Exhibited with this submission, the Russian Federation provides materials that summarise the works 
undertaken in the course of the hydrometeorological surveys: see Kerch Bridge Design Documentation, Section 10, Other 
Documentation Provided for by Federal Law, Part 3, Hydrometeorological Engineering Surveys, Book 1, Technical Report on 
the Results of Hydrometeorological Engineering Surveys, Hydrometeorological Conditions of the Kerch Strait, 12/02-PIR-
II.3.1, 2015 (RU-97), pp. 24-26, 28-29, 41-44.
632  Statement, para. 34, referring to Kerch Bridge Report on Hydrometeorological Baseline Data (RU-97), pp. 24-26. 
633 See para. 422 above.
634 Kerch Bridge: Engineering Protection from Design to Implementation (RU-426), p. 6.
635 Seismic Shock. What the Crimean Bridge is Capable of (RU-437), p. 5.
636 Bridge Formula. Institute Giprostroymost St. Petersburg: 50 Years (RU-436), pp. 190-191; also see Kerch Bridge: 
Engineering Protection from Design to Implementation (RU-426), pp. 10-12.
637

638 Bridge Formula. Institute Giprostroymost St. Petersburg: 50 Years (RU-436), p. 191.
639 N.N. Dyakov et al, On Possible Risks in Construction and Operation of Bridge Transition over the Kerch Strait (RU-273),
pp. 220-221;  It has been discussed before that the ice conditions in the area of the 
Kerch Bridge are much more favourable: see para. 422 above.
640 Letter of the Crimean Directorate of Hydrometeorology No. 690 (RU-265), p. 3.
641 Opinion of the Zubov State Oceanographic Institute (RU-274), p. 4.
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429. With respect to the aerodynamic tests, the Bridge was studied for response to gale force 

winds in a special landscape wind tunnel. While the baseline studies determined the maximum 

wind velocities of 28-30 m/s (with gushes of wind up to 33-34 m/s), which are an exceptional 

and rare occurrence,642 the mock-up was tested for velocities up to 56 m/s.643 This demonstrates 

that the Bridge is designed within a large margin of safety. The test results also allowed 

designing wind deflectors that further protect the large motorway bridge arch by streamlining 

the wind flow.644

c. Potential Ice Situations Are Subject to Thorough Monitoring and Appropriate 
Mitigation

430. Rosgidromet institutions constantly monitor the meteorological situation in the Strait, 

including the ice situation, through a network of onshore stations and posts,645 as well as with 

satellite means. In particular, two Rosgidromet institutions carry out regular satellite 

monitoring: the 646 and the 

Hydrometeorological Research Centre of the Russian Federation.647 Each winter, both 

institutions produce detailed weekly ice maps based on their satellite data that depict the 

location and quality (type, size, thickness, consistency, etc.) of ice. The results of this satellite 

monitoring are publicly available.648 Finally, the Sevastopol branch of the Zubov Institute 

collects and analyses all the above monitoring data.649

431. The winter of 2016-2017 as the only winter since the beginning of construction when

ice actually appeared saw particularly exhaustive monitoring efforts. On the request of 

Giprostroymost, the Sevastopol branch of the Zubov Institute conducted daily ice monitoring 

directly from the construction site. This monitoring combined usual (station and satellite) 

-

642 See Kerch Bridge Report on Hydrometeorological Baseline Data (RU-97), pp. 56-59, 61 for data on wind observations and 
the determined average velocities, including Tables 4.14, 4.15, 4.17, 4.18 for data on maximum recorded wind velocities. The 
maximum velocities above were last noted in the mid-20th century. In practice, weak winds (1-5 m/s) dominate in the region, 
see p. 57.
643 Bridge Formula. Institute Giprostroymost St. Petersburg: 50 Years (RU-436), p. 191.
644

April 2018 (RU-449).
645 Letter of the Crimean Directorate of Hydrometeorology No. 690 (RU-265), pp. 1-2; Kerch Bridge Report on 
Hydrometeorological Baseline Data (RU-97), pp. 40-41.
646 Planeta Research Centre is the main institution concerned with satellite research for hydrometeorological, oceanographic 
and environmental purposes.
647 Hydrometcentre of Russia is the national meteorological service responsible for meteorological forecasting.
648 Planeta Research Centre offers the latest ice maps on its website through simple registration, together with the original 
satellite images (http://planet.rssi.ru/index.php?lang=en&page type=oper prod&page=section&section id=59), while maps 
for past ice seasons can be accessed by individuals upon request. Addendum 2 to Letter of Rosgidromet No. 31-09081/21i 
(RU-264) contains a year-by-year compilation of these maps since 2014. Hydrometcentre of Russia maintains open access to 
all its ice maps since the 2007-2008 winter season, with written summaries, through the database of the Unified State System 
of Information on the World Ocean (ESIMO), publicly available at http://193.7.160.230/web/esimo/azov/ice/ice_azov.php.

n the Sea of Azov on 1 
RU-450) offers an example of such an ice map.

649 Opinion of the Zubov State Oceanographic Institute (RU-274), p. 6.
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studies, drone surveillance)650

determine and mitigate any potential ice hazards.651 Although the need or opportunity for such 

monitoring has not arisen since, the Ice Monitoring Regulations adopted for the period of 

operation retain the necessary framework for the future.652 Beside the Kerch Bridge staff itself, 

the VTS may perform continuous monitoring if ice appears.653

432. Finally, in accordance with the STS requirements,654 Giprostroymost developed a detailed 

ice management programme setting out the relevant mitigation efforts (e.g. ice-breaking) and 

listing all fleet and resources available for these purposes.655 If ice appears

would coordinate these works based on the monitoring data,656 and could even engage 

EMERCOM and military blasting crews for these purposes if needed.657

D. THE RUSSIAN FEDERATION CONDUCTED AN EIA FOR THE UNDERSEA GAS PIPELINE AND POWER 

CABLES

433. With the same train of thought as with the Kerch Bridge EIA, Ukraine continues with an 

an EIA for the other 

construction projects in the Kerch Strait.658 Most offensive of all, it does so, by all indications, 

without an attempt at even the simplest research. In fact, Russia conducted EIAs in respect of 

both the submarine gas pipeline and power cables in a manner that was open, transparent, and 

compliant with Russian law. Exhibited with this submission, the Russian Federation provides 

relevant materials that demonstrate the scope of the conducted EIAs.659

1. The Gas Pipeline Was Subject to an Open and Transparent EIA Process

434. SGM LLC,660 the general contractor for the gas pipeline construction, contracted 

Giprogazcentr JSC to design the pipeline.661 Giprogazcentr JSC sub-contracted 

650 Opinion of the Zubov State Oceanographic Institute (RU-274), pp. 6-7.
651 - RU-
279), pp. 4, 8-9.
652 See MTSM- RU-280). MTSM-Service LLC is the organisation in charge of 

653 Letter of the Maritime Transport Agency No. DU-23/11169 (RU-360), p. 3.
654

655 Kerch Bridge Ice Management Efforts (RU-279), pp. 15-21. The Maritime Transport Agency also confirms that manpower 
and equipment are readily available for ice-breaking, see Letter of the Maritime Transport Agency No. DU-23/11169 (RU-
360), p. 3.
656 Kerch Bridge Ice Management Efforts (RU-279), pp. 9-10.
657 Id., pp. 9, 20.
658 URM, para. 246.
659 See 

660 SGM-LLC was the owner of SGM-Most LLC at the time.
661 Agreement No. 4700/1 between SGM LLC and Giprogazcentr JSC, 24 July 2015 (RU-453).
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670

671

d.

672

436. a SEER, which it also 

discussed on its website.673 Rosprirodnadzor issued its positive expert opinion on the EIA of 

the gas pipeline on 19 February 2016, as evidenced by its open online registry of SEERs.674

2. The Submarine Power Cables Were Subject to an Open and Transparent EIA Process

437. The Federal State Bud Russian Energy 

Agency Centre of 

Engineering and Management of Construction of the Unified Energy System JSC acted as the 

general contractor for the project under a contract with the Russian Energy Agency.675 Sub-

contracted to act as the general design organisation for the project, Yuzhenergosetproekt OJSC

engaged Dalenergosetproekt OJSC to prepare the EIA materials.676

438. The results of the submarine power cables EIA were also made available for public 

scrutiny:

a. 

of Applied and Experimental Ecology at the Kuban State Agrarian University. Professor Strelnikov discussed the 
environmental feasibility of the project, acknowledging that the chosen construction option entailed significantly less 
environmental impact, while Professor Yarmak discussed the main elements and results of the EIA.
670 RU-461).
671 TemryukInfo , 8 November 2015 (RU-462).
672 The public hearings were covered in the local media: for instance, see Argumenty Nedeli Kerch
not to Cause Damage to the Kerch Peninsula Enviro , 13 November 2015 (RU-463); Temryuksky District official 

RU-464).
673

RU-465).
674

RU-466).
675 Letter of the Centre for Engineering and Construction Management of the Unified Energy System JSC No. 40/SD/335, 19 
November 2021 (RU-467), p. 1.
676
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677 678

679

b.

439.

covered on its website,680 and issued a positive expert opinion on 23 July 2015.681

440. The above demonstrates that the EIAs for the gas pipeline and the submarine power cables 

were not only undertaken, but received proper expert and public evaluation. Despite the fact 

that the website of Rosprirodnadzor provides an open registry of all SEERs completed since 

2011, and that the EIA process for both projects received much coverage, Ukraine did not even 

deign to consult the above sources.

E. UKRAINE S CLAIMS CONCERNING THE FIBRE-OPTIC CABLE SHOULD BE REJECTED

1. -Optic Cable Are Belated and Inadmissible

441. In its Memorial, as originally submitted, Ukraine did not take issue with the lack of an 

EIA in relation to the laying of the fibre-opti submarine 

power cables 682 -optic 

Procedure, therefore inadmissible. Pursuant to Article 13 of the Rules of Procedure, Ukraine 

state the facts

677 Rossiyskaya Gazeta
Kubanskie Novosti

Krymskie Izvestiya Taman
(10550) of 13-19 October 2014 and No. 107 (10551) of 20-26 October 2014. See Newspaper Publications Containing Notices 
of Public Hearings on the Submarine Power Cables EIA (RU-468).
678 According to the published notices, the EIA materials were available on the then-website of Yuzhenergosetproekt OJSC 
(http://uesp.ru/download/ovos.pdf), see Ibid.
679 Resolution of the Administration of the Temryuksky District of the Krasnodar Region
Hearings on the Environmental Impact Assessment Materials with Regard to the Construction of the Electric Power Supply 

RU-469);
Kuban RBK , 23 October 
2014 (RU-470).
680 Feder
(RU-471); 18 June 2015, the Federal Service for 

ussian Federation 
RU-472).

681 Federal Service for Supervision of Natural Resources
of Results of the 2015 Federal State Environmental Expert Review by the Central Office of the Federal Service for Supervision

RU-473).
682 Original memorial of Ukraine, paras. 181, 192, Map 11 on p. 85; cf. Map 1 on p. 8 of  Report.
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permission for Ukraine to revise its Memorial did not amend this Rule. In the circumstances, 

-optic cable are belated and should not be allowed to 

proceed.

2. The Russian Federation Was Not Required under UNCLOS to Assess Potential Effects 
of the Laying of the Fibre-Optic Cable

442. Ukraine insists that the Russian Federation laid the undersea fibre-optic communication 

cable without adequately assessing its impact on the marine environment.683

predicated on the proposition that an EIA would have been required for this project.684

443. According to Article 206 of UNCLOS, a State should conduct assessments when they 

planned activities may cause substantial pollution 

of or significant and harmful changes to the marine environment. However, what constitutes 

evaluation.685 To substantiate its position, Ukraine would have to demonstrate that the 

-making in this regard was beyond the ambit of the wide discretion 

UNCLOS grants to State Parties as to whether a particular activity requires an assessment. 

Ukraine has abjectly failed to make its case out on this point. 

444. Russian legislation does not require conducting an EIA for laying of fibre-optic 

communication cables. The laying of communication cables (including fibre-optic)686 in the 

Russian territorial sea and internal waters is regulated by the Federal Law on Communication 

that delegates the power to adopt relevant rules to the Russian Government.687 The Resolution 

adopted by the Government does not require conducting an EIA or SEER to obtain a permit for 

laying of communication cables in the territorial sea and internal waters.688 This contrasts with 

a Regulation for laying of pipelines and power cables in the territorial sea and internal waters 

that requires conducting an EIA and SEER, but explicitly states that it does not apply to laying 

of communication cables.689 In furtherance of this approach, the Ministry of Natural Resources 

and Environment equally does not name the EIA and SEER reports among the requisite 

683 URM, paras. 183-184. 
684 Id., para. 198.
685 This discretionary element was pointed out by the Tribunal in the South China Sea Arbitration (Philippines v. China),
Award, 12 July 2016 (UAL-11), para. 948. 
686 Fibre- Federal Law No. 126-FZ 

RU-474) (see Letter of the Ministry of Communications and Mass Media of the Russian 
Federation No. P12-7172- l 2015 (RU-475)).
687 Federal Law No. 126-FZ (RU-474), Article 9.
688 tions on the Construction and 
Operation of Communication Lines when Crossing the State Border of the Russian Federation, in the Border Area, Internal 

RU-476), para. 8.
689

26 January 2000 (RU-477),
paras. 1, 6(1).
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documents for issuing a permit for laying of communication cables in the territorial sea and 

internal waters.690

445. The Russian legislation on this matter is in line with international standards. It is common 

practice to distinguish between power cables and telecommunication cables for the purposes of 

an EIA, given their different functions, technical characteristics and environmental impacts.691

The relevant scientific literature conclusively demonstrates that EIAs are typically not required 

for laying of fibre-optic submarine cables, as such projects have minor impact on the marine 

environment.692 The International Cable Protection Committee, a union comprising 97% of the 
693 confirms this position.694 Moreover, no international 

instrument related to EIA (which, for the avoidance of any doubt, should not be viewed as 

standards of compliance with Article 206) lists fibre-optic and other communication cables 

among the projects requiring an EIA.695 Indeed, it is widely accepted that the installation and 

operation of fibre-optic cables has a record of little or no harm to the marine environment,696

even when cables are damaged.697

446. Finally, Ukraine once again takes a key infrastructure project out of its context. The laying 

of the fibre-optic cable started shortly after Crim

690

the Federal Service for Supervision of Natural Resources Regarding the Provision of a State Service on the Issuance of Permits 
for Construction, Reconstruction, Surveys for the Purpose of Design Engineering or Removal of Submarine Communication 
Lines in the Internal Sea Waters or Territorial S RU-478), para. 28.
691 OSPAR Commission, Guidelines on Best Environmental Practice (BEP) in Cable Laying and Operation, 2012 (RUL-109),
p. 2: 

692 D. Burnett, R. Beckman, T. Davenport, Submarine Cables: the handbook of Law and Policy, Martinus Nijhof Publishers, 
2014 (RUL-110) bmarine cables and cable operations, including the fact that
they do not cause significant harm to the marine environment, there are grounds for arguing that there is no obligation to require 

l. Carter, D. Burnet , S. Drew, Submarine Cables and the Ocean Connecting the World, UNEP-WCMC Biodiversity 
Series No. 31., 2009 (RU-479)
of fibre-optic cables is neutral to minor. International Seabed Authority, Submarine Cables and Deep Seabed Mining 

, ISA TECHNICAL STUDY: No. 14, 2015
(RUL-111), p. 47: -reviewed literature shows conclusively that submarine telecommunications cables have 

D. Burnett, D. Freestone, T. Davenport, Workshop Report, 
Submarine Cables in The Sargasso Sea: Legal And Environmental Issues in Areas Beyond National Jurisdiction, 16 January 
2015 (RU-480) p
ocean is minimal and this is evinced by a range of peer-
693 The website of the organisation is available at: https://www.iscpc.org/.
694 International Cable Protection Committee, Submarine Cables and BBNJ, 29 August 2016 (RU-481)
have statistically no effect on the abundance and diversity of seabed organisms. On the basis of present knowledge, 
telecommunications cables have little effect on the deep ocean environment 
on scientific review and history, EIAs are not normally required for laying fibre optic submarine cables in international wat
695 See, for instance, Convention on Environmental Impact Assessment in a Transboundary Context (Espoo Convention), 25 
February 1991 (RUL-112), Appendix I; Directive 2011/92/EU of the European Parliament and of the Council on the assessment 
of the effects of certain public and private projects on the environment (RUL-113), Annex I; Protocol on Environmental Impact 
Assessment in a Transboundary Context to the Framework Convention for the Protection of the Marine Environment of the 
Caspian Sea, 20 July 2018 (RUL-114), Annex I.
696 ECO Magazine -December 2016
(RU-482)
such areas with a record of little or no harm, a point that contrasts with other ocean uses (shipping, fishing, oil and gas 

697 Id., 
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to internet connection serves the essential needs of modern society. Establishing a new, direct 

channel of communication with Crimea, instead of using the infrastructure of foreign 

telecommunications companies, was a security issue for the Russian Federation and residents 

of Crimea. 

II. The Russian Federation Did Not Violate Articles 204 and 205 of UNCLOS

447. Ukraine accuses the Russian Federation of failing to monitor the risks and effects of 

Construction Projects on the marine environment. It is common ground, however, that the 

Russian Federation has conducted environmental monitoring of the Kerch Bridge construction 

and operation, as well as published its results, as required under Articles 204 and 205 of the 

Convention.698

not been ,699 scientifically recognized 

manner 700 Ultimately, Ukraine expects the Tribunal to conduct a review of the scientific 

soundness of environmental monitoring performed by the Russian authorities. However, to 

proceed in the manner Ukraine suggests would be contrary to UNCLOS and clearly exceed the

remit of the Tribunal (Sub-Section A). 

448. Nevertheless, as a matter of fact, the Russian Federation has ensured robust environmental 

monitoring in relation to the Kerch Bridge (Sub-Section B) and gas pipeline and power cables 

(Sub-Section C). Apart from the project-specific monitoring, the Russian Federation conducts 

a state-sponsored monitoring that Ukraine completely ignored (Sub-Section D). In further 

construction (Sub-Section E). Finally, the scope of published monitoring results clearly 

(Sub-Section F).

A. UKRAINE S CLAIMS DO NOT MEET THE STANDARDS OF REVIEW ESTABLISHED BY ARTICLE 204

449. Ukraine fails to apply properly the pleading standard under Article 204 of UNCLOS. For 

701 In other words, the Russian 

Federation has no obligation to monitor the environmental consequences of the Projects under 

UNCLOS. Its obligations are confined to endeavouring, as far as practicable, to monitor the 

risks or effects of pollution.

698  Report, paras. 212-213.
699 URM, paras. 231, 241.
700 Id., Chapter Six, heading of Section II.A.3.
701 United Nations Convention on the Law of the 
Sea: A Commentary (RUL-115), p. 1360, referencing to Chagos Marine 
Protected Area Arbitration (Mauritius v. United Kingdom), Award, 18 March 2015 (RUL-85), para. 539.
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original draft of the Convention. It was inserted, upon a proposal by Kenya, precisely in order 

to allow more flexibility in implementing the Convention.702

450. Even if Ukraine presented evidence that such monitoring was incomplete or inaccurate 

(which, for the avoidance of any doubt and as will be explained below, is not the case), that 

would still not amount to a breach of Article 204 of UNCLOS, absent a discrete showing that 

the Russian Federation has also failed to comply with its best effort obligations. 

451. Consequently, the legally relevant question in determining whether a State has complied 

with Article 204 is not whether a particular scientific method was or was not applied (let alone 

environmental monitoring. On this test, however, 

Ukraine and its expert revealingly have nothing to say. 

452.

what Article 204 of UNCLOS actually requires. The balance of this section provides a general 

account of the environmental monitoring undertaken and rebuts the particular factual 

B. THE RUSSIAN FEDERATION HAS ENSURED ROBUST ENVIRONMENTAL MONITORING OF THE 

KERCH BRIDGE 

453. Quite apart from the above threshold points, Ukraine anyway does not make its case out 

on the Kerch Bridge environmental monitoring. To begin with, it is uncontroversial that 

Ukraine has not reviewed the monitoring documentation prepared for the Kerch Strait Bridge 

construction. It is therefore unclear on what basis Ukraine (and for that matter its expert, 

) jump to conclusory assertions as to the adequacy of environmental monitoring. 

 appears all too willing to draw definitive conclusions without in fact conducting a 

substantive review of any actual documents of the environmental monitoring. 

454. Exhibited with this submission, the Russian Federation provides the documentary record 

of the particular monitoring exercises related to the Kerch Bridge  takes issue with 

demonstrates that the environmental monitoring was robust and adhered to the generally 

applicable and scientifically not contested approach to environmental monitoring under the 

applicable law.703

702 A. Proelss, United Nations Convention on the Law of the Sea: A Commentary (RUL-115), p. 1362.
703 First quarter 2017 Report on Environmental Monitoring of the Kerch Bridge Construction (RU-142); Second quarter 2017 
Report on Environmental Monitoring of the Kerch Bridge Construction (RU-139); Third quarter 2017 Report on Environmental 
Monitoring of the Kerch Bridge Construction (RU-143); Fourth quarter 2017 Report on Environmental Monitoring of the 
Kerch Bridge construction (RU-290).
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particular, in relation to ichthyologic studies.758 The monitoring reports issued by the Clean 

Seas Fund confirm that it monitored, inter alia, marine water, bottom sediments, and aquatic 

bioresources through sampling and laboratory studies.759

475. Exhibited with this submission, the Russian Federation supplies the relevant monitoring 

materials summarising the extent of the monitoring efforts in respect of the undersea gas 

pipeline and power cables.760

D. THE RUSSIAN FEDERATION HAS AN EFFECTIVE SYSTEM OF STATE-SPONSORED SITE-SPECIFIC 

ENVIRONMENTAL MONITORING

476. The Russian Federation has a system of state environmental monitoring of the Kerch 

Strait area that had been carried out prior to and during the construction of the Projects and 

presently continues. As will be shown below, the Russian scientific institutes regularly publish 

the monitoring results and share them with Ukraine. Ukraine cannot but be aware of these 

extensive monitoring activities. Instead, Ukraine preferred to stay silent on the state monitoring, 

ignoring an enormous elephant in the room.

1. Environmental Monitoring Carried Out by the Zubov Institute

477. In the Russian Federation, the State Directorates for Hydrometeorology and Monitoring 

of Environment761 conduct continuous environmental monitoring. The Directorates collect raw 

data and transfer it to scientific institutes for the latter to process the materials and prepare 

monitoring reports. The Zubov Institute prepares annual reports on the marine water quality, 

including the quality of the water in the Kerch Strait. As is clear from the annual reports, the 

Zubov Institute evaluates the results of weekly water monitoring and publishes its findings.762

While these annual reports are publicly available online,763 Ukraine and its expert have failed 

to reference them. 

478. By way of illustration, the Russian Federation exhibits with this submission the 

environmental raw data collected in the northern part of the Strait in 2017764 and an excerpt 

from the table with information collected on 25 April 2017 and 3 May 2017.765 On the basis of 

758 For the full list of contractors see 
Federation Crimean RU-484), p. 3.
759 See Id., pp. 2, 4-5 containing the relevant Table of Contents and summary materials.
760 Ibid.; Summary Report on Submarine Gas Pipeline Monitoring (RU-483).
761 The Directorates are state institutions subordinate to the Federal Service for Hydrometeorology and Environmental 
Monitoring of Russia (Rosgidromet).
762 See, for instance, Zubov State Oceanographic Institute, 2016 Report on Marine Water Pollution (RU-250), p. 67; Zubov 
State Oceanographic Institute, 2019 Report on Marine Water Pollution (RU-251), p. 71. 
763 http://oceanography.institute/index.php/2020-
11-08-17-54-32/2020-11-08-18-07-11.
764 Table on the results of the Zubov Institute's 2017 monitoring in the Kerch Strait (RU-485).
765 Table on the results of the Zubov Institute's monitoring in the Kerch Strait carried out from 25 April 2017 to 3 May 2017 
(RU-486).
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Strait cannot be asserted to ha

outcome of assessments over the last decades and the data do not indicate any changes that 

would correlate with the construction of the Projects.766

479. On top of that, the Zubov Institute additionally monitored the Kerch Strait environment 

-

under the aegis of the European Union and the United Nations Development Programme.767

The monitoring results were published on the website of the EMBLAS Project768 and were 

subject to scientific analysis and scrutiny.769 The Zubov Institute transferred the monitoring 

results to the Black Sea Commission data centre located in Odessa (Ukraine)770 and the raw 

data are still available online in the Black Sea database.771

480. As is clear from the EMBLAS-II Monitoring Reports, the Zubov Institute conducted 

weekly monitoring in the Kerch Strait in 2016 and 2017 as well as carried out large-scale 

sampling throughout the whole area of the Kerch Strait in August 2016.772 Notably, EMBLAS-

II Monitoring is a separate type of monitoring activities that the Zubov Institute conducted 

independently from the environmental monitoring related to the Construction Projects and state 

monitoring reflected in its annual reports described above.

2. State Environmental Monitoring of Aquatic Bioresources

481. In addition to the water quality monitoring, the Russian Federation has a system of state 

environmental monitoring of aquatic bioresources. AzNIIRKh carries out this type of 

monitoring in the Sea of Azov and Black Sea on a regular basis.773 For the purposes of 

illustration and considering the volume of the monitoring reports, the Russian Federation 

766 Letter of the Zubov State Oceanographic Institute No. 956, 23 December 2021 (RU-487), paras. 1.5, 1.7 and 1.8.
767 See description of the EMBLAS-II project on its website: https://emblasproject.org/activities.
768 EMBLAS Project, Scientific Report - 12-Months Monitoring Studies in Georgia, Russian Federation and Ukraine, 2016-
2017, publicly available at: https://emblasproject.org/wp-content/uploads/2019/07/EMBLAS-II_NPMS_12_months-
2016 2017 FinDraft2.pdf, pp. 110-120
769 EMBLAS Project, Scientific Report Joint Black Sea Surveys 2016, publicly available at: https://emblasproject.org/wp-
content/uploads/2018/08/EMBLAS-II NPMS JOSS 2016 ScReport Final3.pdf; See also EMBLAS Project, Scientific 
Report Joint Black Sea Surveys 2017, publicly available at: https://emblasproject.org/wp-
content/uploads/2019/07/EMBLAS-II NPMS JOSS 2017 ScReport FinDraft2.pdf, pp. 326-328. 
770 Opinion of the Zubov State Oceanographic Institute (RU-274), p. 3.
771 The database is publicly available at: http://blackseadb.org/.
772 EMBLAS Project, Scientific Report - 12-Months Monitoring Studies in Georgia, Russian Federation and Ukraine, 2016-
2017, publicly available at: https://emblasproject.org/wp-content/uploads/2019/07/EMBLAS-II NPMS 12 months-
2016 2017 FinDraft2.pdf, pp. 110-120; EMBLAS Project, Scientific Report Joint Black Sea Surveys 2016, publicly 
available at: https://emblasproject.org/wp-content/uploads/2018/08/EMBLAS-II_NPMS_JOSS_2016_ScReport_Final3.pdf,
pp. 23-26; 
773 AzNIIRKh also acted as a subcontractor for the Institute of Ecology in performing the environmental monitoring for the 
Kerch Bridge and the submarine power cables. For the avoidance of doubt, the state environmental monitoring of aquatic 
bioresources is ordered by the Federal Agency for Fishery and performed separately from and in addition to the monitoring 
related to the Construction Projects.
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November 2016), sampling and analysing water and bottom sediments, but did not detect any 

non-compliance with environmental regulations.785

488. Besides these entity-specific inspections, Rosprirodnadzor conducts site-specific
786 The aim of these examinations is to ensure that 

environmental conditions in a particular area do not indicate environmental breaches requiring 

further entity-specific investigation.787 For instance, in 2017, Rosprirodnadzor carried out three 

scheduled raid examinations, sampled and analysed water in the central part of the Kerch Strait,

including the Kerch Bridge area, but revealed no exceedances of Maximum Allowable 

Concentrations.788

489. Lastly, the Water Agency789

water use decision entity 

performing construction works in a water body must obtain a water use decision790 that 

establishes a set of environmental obligations. For instance, the water use decision issued to 

SGM LLC imposed obligations to prevent, mitigate and compensate any damage to the Kerch 

Strait environment.791 It also envisaged monitoring of the Kerch Strait water in accordance with 

the monitoring programme approved by the Water Agency and quarterly submission of 

monitoring results.792 In compliance with this water use decision, SGM LLC provided the 

Water Agency with sampling and laboratory test protocols on a quarterly basis.793 Therefore, 

the Water Agency possessed and indeed used an effective mechanism of ensuring that the Kerch 

Bridge does not deteriorate the quality of the Kerch Strait water. 

785  Statement, paras. 143-144.
786 Federal Law No. 294- f Legal Entities and Individual Entrepreneurs During State Control 

RU-496), Articles 8.3(1)(1) and 13.2(1).
787 Id., Article 13.2(2).
788 Black Sea-Azov Directorate for Technical Support of Supervision at Sea, Expert Opinion following laboratory tests of sea 
water samples taken during a raid effort in the water area of the Kerch Strait, 30 May 2017 (RU-497); Centre for Laboratory 
Analysis and Technical Measurements for the Krasnodar Region, Expert Opinion No. 268 following the expert support of 
federal state environmental supervision, 10 August 2017 (RU-498); Black Sea-Azov Directorate for Technical Support of 
Supervision at Sea, Expert Opinion following laboratory tests of sea water samples taken during a raid effort across the water
area of the Black Sea along the coasts of the Republic of Crimea, the water area of the Kerch Strait of the Sea of Azov from 
the Kamysh-Burun Bay to the village of Zavetnoe, 11 September 2017 (RU-499).
789 In the Republic of Crimea, the functions of the Water Agency were delegated to the Ministry of Environment and Natural 
Resources of the Republic of Crimea, but for the sake of simplicity the Russian Federation will refer to the competent body 

790 Water Code of the Russian Federation (RU-119), Article 11(2).
791 Decision of the Ministry of Environment and Natural Resources of the Republic of Crimea No.  91-00.00.00.000-M-RABV-
S-2016- RU-500), pp. 2-3, 5-6.
792 Id., pp. 2, 5; Approval of the State Committee for Water Management and Land Reclamation of the Republic of Crimea of 
the Programme of Regular Monitoring of the Kerch Strait and Its Water Protection Area by SGM LLC No. 4374/220-03, 30 
September 2016 (RU-501).
793 See, for instance, Letter of SGM LLC to the Minister of Ecology and Natural Resources of the Republic of Crimea No. 20-
15230, 6 April 2017 (RU-502); See also examples of protocols attached to the letter: Azov Research Institute of Fisheries, 
Sampling certificate No. 108, 7 March 2017 (RU-503); Azov Research Institute of Fisheries, Laboratory Test Protocol No. 92, 
3 April 2017 (RU-504).
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F. THE RUSSIAN FEDERATION HAS PUBLISHED THE RESULTS OF ENVIRONMENTAL MONITORING, IN

ACCORDANCE WITH ARTICLE 205 OF UNCLOS

490. As it is clear from the text of Article 205 of UNCLOS, the publication obligation is limited 

to the publication of reports

Article 205 does not require the wholescale publication of thousands of pages of environmental 

documentation. Nor is it contrary to what Ukraine appears to suggest the purpose of Article 

205 to provide a platform for scientific analysis or discussion of environmental monitoring 

results.

491. In the case at hand, the results of environmental monitoring have been published in the 

format of EM Summaries, in the annual reports of the Zubov Institute and EMBLAS-II reports. 

These publications remain available online. In addition, Russia shared the results of the state 

monitoring of aquatic bioresources with Ukraine in the framework of the RUC. Thus, there 

were no violations of Article 205 of the Convention on behalf of the Russian Federation.

III. The Russian Federation Made Efforts to Cooperate with Ukraine

492. Ukraine seeks a declaration that the Russian Federation failed to cooperate and share 

information with Ukraine concerning the environmental impact of the Construction Projects.794.

It was Ukraine, not the Russian Federation, who made any cooperation impossible, 

unnecessarily turning the issue of environmental protection into a political dispute around 

sovereignty over Crimea. Against this backd

Cooperation implies common effort of both parties. As will be shown below, instead of 

constructively engaging with the Russian Federation concerning the marine environment, 

Ukraine consistently refused to address environmental matters separately from its sovereignty-

related claims with regard to Crimea. As a result, Ukraine intentionally excluded any possibility 

of constructive dialogue and cooperation with regard to the marine environment. 

493. By a Note Verbale of 13 March 2015, the Russian Federation informed Ukraine of its 

decision to build the Kerch Bridge.795 Instead of at least attempting to cooperate with Russian 

authorities with a view to ensuring the protection of the marine environment, all Ukraine had 

to say was 796 Ukraine 

raised no environmental concern. In February 2016, Ukraine once again asserted its alleged 

status of a costal State and, instead of offering cooperation on environmental matters, Ukraine 

bluntly insisted on the need to obtain its consent to any construction.797

794 URM, paras. 190-192, 243, 245-246, 248, 314(f).  
795 Note Verbale of the Ministry of Foreign Affairs of the Russian Federation to the Ministry of Foreign Affairs of Ukraine No. 
2511/2dsng, 13 March 2015 (RU-354).
796 Note Verbale of the Ministry of Foreign Affairs of Ukraine No. 610/22-110-1132 to the Ministry of Foreign Affairs of the 
Russian Federation, 29 July 2015 (UA-233).
797 Note Verbale of the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Russian Federation No. 
72/22 194/510 485, 23 February 2016 (RU-505).
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494. At the same time, in February 2016, the Russian Federation made a good faith effort to 

establish cooperation with Ukraine and confirmed its readiness to exchange information on the 

activities of Russia and Ukraine in the Black Sea and the Sea of Azov, and, in particular, to 

discuss the collaboration in exploitation of biological resources and the marine environment 

protection. The Russian Federation also proposed holding a meeting in Minsk and showed its 
798

495. However, Ukraine unilaterally blocked all subsequent cooperation attempts. In June 2016, 

[t]he Russian Side's response and its proposed agenda related to 

cooperation in exploitation of biological resources and marine environment protection would 

not provide an opportunity to discuss serious and continuing violations of international law 

referred to 
799 In light of the 

above, Ukraine has no tenable basis to pin the responsibility on the Russian Federation for the 

lack of cooperation. 

496. Neither in the preceding diplomatic correspondence, nor in the application instituting 

these proceedings, has Ukraine raised environmental concerns in connection with the 

Construction Projects.800 It was only in July 2017 (and not in July 2016 as Ukraine falsely 

stated),801 802

concerning the construction of the Kerch Strait Bridge, [and] any related threats to the marine 

environment 803 The timing of this diplomatic note clearly indicates that Ukraine had no 

genuine concerns about the marine environment and only invoked the issue once to manufacture 

a claim on this point.

497. Ukraine's position on the alleged non-cooperation is all the more disingenuous amid its 

conduct in front of the relevant international organisations. For instance, before the Black Sea 

Commission, Ukraine consistently maintained the absurd position that the Russian Federation 

should be prohibited from sharing information on the Crimean marine environment. In October 

2016 and July 2017, in diplomatic notes to the Permanent Secretariat of the Black Sea 

Commission, Ukraine vehemently opposed the Russian Federation to the 

798 Note Verbale of the Ministry of Foreign Affairs of the Russian Federation to the Embassy of Ukraine in the Russian 
Federation No. 1599/2dsng, 16 February 2016 (RU-506).
799 Note Verbale of the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Russian Federation No. 
72/22-194/510-1409, 15 June 2016 (RU-507).
800 In the Statement of Claim, Ukraine only complained about the construction activities in the Kerch Strait that commenced 

- n of the Marine 

801 URM, para. 154. 
802 Rules of Procedure, Article 13(1). 
803 Note Verbale of the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Russian Federation No. 
72/22-663-1651, 12 July 2017 (RU-352).

          

    

             

           

             

             

   

   

             

                 
       



135

804

Finally, Ukrain

documents any information which might be interpreted as a recognition of any alteration of the 

status of the Autonomous Republic of Crimea and the city of Sevastopol as a part of the territory 
805 which, in 

practical terms, prevented the sharing of any environmental information relating to the Republic 

of Crimea within the framework of the Black Sea Commission.

complaints concerning a lack of information sharing are baffling.

498. Nevertheless, Russia proceeded on the basis that cooperation with Ukraine on purely 

environmental matters was possible. For instance, on 11 August 2016, the Russian Federation 

participated in Minsk consultations where Ukraine voiced its concerns. The Russian Federation 

could provide Ukraine with a corresponding response.806 While Ukraine declared its readiness 

to provide a written request, it eventually failed to do so despite follow up inquiries from the 

Russian Federation.807 On 5 September 2016, the Russian Federation again requested Ukraine 

to supply written materials,808 to no avail. Instead, Ukraine instituted the present proceedings, 

refusing to engage with the Russian Federation. 

499.

cooperation on the protection of the marine environment, should put to rest its claims of 

IV. The Russian Federation Protected and Preserved the Marine Environment and 
Took Measures to Prevent, Reduce and Control Its Pollution 

500. Ukraine does not present a separate factual basis for its claims brought under Articles 192 

and 194 of UNCLOS. It merely references and repeats the factual allegations that form the basis 

impugned conduct also violates Articles 192 and 194.809

804 Note Verbale of the Ministry of Foreign Affairs of Ukraine to the Permanent Secretariat of the Commission on the Protection 
of the Black Sea Against Pollution Istanbul No 51/23-010-2404, 7 July 2017 (RU-508). In Note Verbale of the Ministry of 
Foreign Affairs of Ukraine  No 61318/51-207/1-1197, 4 October 2016 (RU-509), Ukraine made almost identical statement, 

-
infringement of 
nomination by the Russian Federation of experts from the Republic of Crimea and the city of Sevastopol as members and focal 
points to the Black
Commission of the first-hand knowledge about the marine environment of this region. 
805 Note Verbale of 4 October 2016 (RU-509); Note Verbale of 7 July 2017 (RU-508).
806 Note Verbale of the Ministry of Foreign Affairs of the Russian Federation to the Ministry of Foreign Affairs of Ukraine No. 
10949/2dsng, 5 September 2016 (RU-43).
807 Ibid.
808 Ibid.
809 URM, paras. 242-248.
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501. As explained above, those factual allegations are demonstrably baseless. The Russian 

Federation did conduct all necessary EIAs for the Construction Projects810 and established an 

effective monitoring regime, both project-specific and area-specific.811

information and the Russian Federation rebuts them with ease by extensive supporting 

evidence.812 Ukraine grossly misinterpreted amendments to the Russian legislation and, 

therefore, its distorted account of the Russian legal framework is meritless.813 Robust EIAs, 

effective monitoring regimes, numerous measures to mitigate effects on the marine 

environment814 and vigilant administrative supervision exercised by the Russian state 

agencies815 cannot but lead to an inevitable conclusion that the Russian Federation 

demonstrated exceptional diligence and took all measures necessary to protect the marine 

environment and remedy any possible effects on it. The Russian Federation succeeded in the 

aforementioned, even though it had to do so without the input of Ukraine816 that, in any event, 

could bring no practical benefits to the protection and preservation of the Russian sovereign 

waters.817

502. That said, and without prejudice to the foregoing, Ukraine in any event misrepresents the 

contents and meaning of additional provisions it relies on. Ukraine cursorily described the 

Articles 192 and 194 obligations consistently ignoring their due diligence nature stressed by the 

Arbitral Tribunal in the South China Sea Award.818 The International Law Commission noted 

is not intended to guarantee that significant harm be totally prevented 
819

503. Moreover, Ukraine has not discharged its burden of proof under Article 194(2) of 

UNCLOS. The text of that

810 See Chapter 6, Section I, Sub-Sections C and D above.
811 See Chapter 6, Section II, Sub-Sections B, C and D above.
812 See para. 467 above.
813 See Chapter 6, Section I, Sub-Section B above.
814 See Chapter 6, Section I, Sub-Sections C and D; Section II, Sub-Sections B, C and D above.
815 See Chapter 6, Section II, Sub-Section E above.
816 See Chapter 6, Section III above.
817 Supporting the allegations that a failure to cooperate leads to separate violations of Articles 192 and 194, Ukraine in para.
245 of the URM refers to Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ Judgment, 20 April 2010 (UAL-152).
The analogy between the Pulp Mills case and the dispute before this Tribunal is unacceptable. In Pulp Mills, the ICJ interpreted 
specific provisions of the 1975 Statute of the River Uruguay that established the Administrative Commission of the River 
Uruguay (CARU) entrusted with the management of the river which forms the border between Argentina and Uruguay. The 
cooperation with CARU was indispensable to ensure equitable use of the River of Uruguay. The Kerch Strait, however, is 
located exclusively in the Russian sovereign waters and no system for the management of the Strait has been established. 
Therefore, cooperation with Ukraine is not an indispensable requirement for compliance with the general duty of prevention.
818 South China Sea Arbitration (Philippines v. China), Award, 12 July 2016 (UAL-11), para. 944 referring to Request for an 
Advisory Opinion Submitted by the Sub-Regional Fisheries Commission, Advisory Opinion of 2 April 2015, ITLOS Case No. 
21 (UAL-12), para. 131; quoting Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ Judgment, 20 April 2010 (UAL-
152), p. 14, at p. 79, para. 197. 
819 United Nations General Assembly, 56th Session, Official Records, Supplement No. 10, Report of the International Law 
Commission on the work of its fifty-third session (23 April 1 June and 2 July 10 August 2001), UN Doc. A/56/10, 2001
(RUL-116), p. 154, commentary 7 to Article 3.
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In interpreting an analogous due diligence obligation under Article 139(2) of UNCLOS, ITLOS 

of customary int 820 Article 194(2) warrants a similar approach. It 

should also be construed consistent with the customary international law position and cannot 

not be interpreted as imposing more onerous obligations on States than Article 139(2).

Consequently, any suggestion that States may incur responsibility for a violation of Article 

194(2) without the occurrence of actual damage is misconceived. Since Ukraine has not

demonstrated any damage to the marine environment caused by the Projects (let alone directly 

state 

responsibility under Article 194(2).

V. Russia Did Not Violate Articles 123, 192, 194, 198, 199, 204 and 205 of UNCLOS 
with Regard to the Alleged Oil Spill

504. Ukraine submits that the Russian Federation should have notified and cooperated with 

Ukraine regarding an alleged

obligation to prepare the relevant monitoring reports and share them with Ukraine.821

505. Pursuant to Article 198 of UNCLOS

the marine environment is in imminent danger of being damaged or has been damaged by 

pollution, it shall immediately notify other States it deems likely to be affected by such damage, 

Article 198 is contingent on two conditions: (1) the marine environment is in imminent danger 

of being damaged or has been damage

506. As will be demonstrated below, the alleged oil spill was most likely caused by natural 

processes, inherently local and so insignificant that it could not have inflicted and did not in 

fact inflict any damage to the marine environment (excluding the application of the first limb 

of Article 198). Moreover, the Russian Federation had no reasonable grounds to deem Ukraine 

ng the application of the second limb of Article 198) 

and, hence, had no obligation to notify.

1. The Alleged Oil Spill Did Not Damage the Marine Environment

507. Initially, Rosprirodnadzor considered that the Sevastopol beach was polluted by oil 

products discharged from an unidentified vessel.822 The discharge of oil products was at first 

820 ITLOS, Activities in the Area Advisory Opinion (RUL-101), para. 182.
821 URM, para. 252. 
822 News of Rosprirodnadzor, Rosprirodnadzor: The Federal Service for Supervision in the Sphere of Natural Management,
11 May 2016 (UA-224); An Unidentified Vessel Poured Oil Products into the Black Sea Near the Villages of Uchkuevka and 
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CHAPTER 7.

RUSSIA COMPLIED WITH ITS OBLIGATION TO PROTECT UNDERWATER CULTURAL 

HERITAGE UNDER ARTICLE 303 OF UNCLOS

518. In Chapter 6(III) of its Revised Memorial, Ukraine claims that Russia is in breach of its 

Article 303(1) of UNCLOS. Should the Tribunal proceed to assess this claim notwithstanding

Strait as internal waters, this claim should still be rejected.

519. There is in principle no disagreement between the Parties that Article 303(1) of UNCLOS 

creates an affirmative duty on coastal States to take necessary actions to protect underwater 

rules and implement measures to 
842 it implies 

that significant harm be totally prevented, if it is not possible to do so .843

844 of damage to the protected 

interest. 

520. Consequently, to establish a violation of Article 303(1) of UNCLOS, Ukraine should 

prove a lack of diligent efforts in protecting UCH on the part of Russia, rather than assert that 

a damage was inflicted in selected instances.845

521. Nevertheless, Ukraine offers no evidence that Russia failed in its efforts to implement 

policy necessary to protect and preserve UCH. Surprisingly, Ukraine did not cite and analyse a 

single provision of Russian law related to the UCH protection. Its whole case rests on mass 

med

view, accepted scientific and technical methodologies provided by international instruments, 

other than UNCLOS, were violated. When describing the expeditions, Ukraine managed to 

misinterpret both the invoked archaeological standards and the factual background, thereby 

misleading the Tribunal.

522. This Chapter proceeds as follows. Section I stresses that an UNCLOS Tribunal is not 

empowered to establish the alleged violations of international treaties, other than the 

842 See URM, para. 260.
843 A. Boyle, C. Redgwell (eds), , 4th ed., Oxford University 
Press, 2021 (RUL-105), p. 164, referring to United Nations General Assembly, 56th Session, Official Records, Supplement 
No. 10, Report of the International Law Commission on the work of its fifty-third session (23 April 1 June and 2 July 10 
August 2001), UN Doc. A/56/10, 2001 (RUL-116), p. 154, para. 7. 
844 A. Boyle, C. Redgwell (eds), , 4th ed., Oxford University 
Press, 2021 (RUL-105), p. 164. 
845 Max Planck Encyclopedia of Public International Law (Oxford online edition last updated 
February 2010) (RUL-118) does not breach the article merely by causing damage; a potentially affected 
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Convention, in the individual UCH-related episodes, as Ukraine essentially suggests. Section 

II proceeds to demonstrate that Russia complies with its due diligence obligation to protect 

UCH under UNCLOS. Russia practice

encompass international archaeological standards. For the sake of good order and without 

of the 

allegations, the relevant standards of the UCH protection were duly respected in all episodes 

that Ukraine picked up.

I. An UNCLOS Tribunal Cannot Establish Alleged Violations of Other UCH-
Related Treaties 

523. In its Revised Memorial, Ukraine claims that duty to protect UCH under Article 303(1) 

of
846 Having said that, Ukraine argues that Russ

standards of conduct, as reflected in the Rules Concerning Activities Directed at Underwater 

hat are set out in the Annex to the 2001 UNESCO 

847 Hence, wh

its central component necessitating evaluation is an allegation of breaches of other international 

treaties.

524. Article 288(1) of ing 

of 

expansion of the 

jurisdiction of UNCLOS tribunals 848

525. As the Annex VII Tribunal in the Arctic Sunrise

a means to obtain a determination that some treaty other than the Convention has been violated, 

unless that treaty is otherwise a source of jurisdiction, or unless the treaty otherwise directly 

applies pursuant to the Convention. 849 Also, in a slightly different, but relevant context, Judge 

Buergenthal neatly expressed the following in his Separate Opinion in Oil Platforms case:

846 URM, para. 261.
847 Id., paras. 269 and 282; see also id., footnotes 570 571, 574, 580, 586, 592 referring to the UCH Convention, the UCH 
Rules and the Valetta Convention.
848 Yale Law Journal, Vol. 126(1), 2016 (RUL-119), p. 248. 
See also Ratione Materiae Hitotsubashi Journal of Law and 
Politics, Vol. 46, 2018 (RUL-120), pp. 59 highly problematic to set aside a provision of the treaty providing 

849 Arctic Sunrise (Kingdom of the Netherlands v. Russian Federation), Merits Award of 14 August 2015 (UAL-04), para. 192. 
The approach was also confirmed in The Dugzit Integrity Arbitration (Ma , Award, 5 September 
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the interpretation of one treaty would suddenly find that it has opened itself up to 
judicial scrutiny with regard to other more or less relevant treaties between the 
parties to the dispute that are not covered by the dispute resolution clause of the 

850

526.

under Article 303(1) of UNCLOS with reference to other UCH-related treaties cannot and 

should not be substituted with the direct incorporation of obligations under those treaties into 

the scope of UNCLOS jurisdiction. The UNCLOS Tribunal is not empowered to subject Russia 

to judicial scrutiny under the legal framework of the UCH protection imported from other 

treaties, as it is extraneous to the jurisdiction of an UNCLOS Tribunal. This is especially so 

with regard to the UCH Convention and UCH Rules, as they do not bind Russia. Russia is not 

a Party

s 851 they are far from 

obtaining the status of customary international law.

527. Therefore, the Tribunal is not empowered to establish the alleged violations of the UCH 

Convention and the Valetta Convention, or other UCH-related international treaties, in the four 

archaeological expeditions that Ukraine selected. The Tribunal should only assess whether 

Russia made diligent efforts in protecting UCH, as UNCLOS requires it.852 As will be 

demonstrated in detail below, Russia complied with its obligation under Article 303(1) of the 

Convention.

II. Russia Takes Actions Necessary to Protect UCH in the Black Sea, Sea of Azov 
and Kerch Strait

528. In the Revised Memorial, Ukraine accuses Russia of violating the following UCH 

protection standards:

a. 

b. 853

2016 (RUL-121)
application of the provisions of the Convention. Article 293(1) provides that the Tribunal shall apply the Convention and other 
rules of international law not incompatible with the Convention. The combined effect of these two provisions is that the 
Tribunal does not have jurisdiction to determine breaches of obligations not havin

with the Convention, in order to assist in the interpretation and application of the C
850 Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, Judgment, Separate Opinion 
of Judge Buergenthal, I.C.J. Reports 1996 (RUL-122), p. 279, para. 22.
851 URM, para. 268.
852

853 URM, para. 270.
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529. To support its contention Ukraine relies on only four episodes related to the UCH in 

854

530. hold water. It presents a simplistic and erroneous 

understanding of international UCH protection standards in the Revised Memorial (Sub-

Section A). The relevant international standards, in their proper interpretation, are implemented 

within the Russian UCH protection framework (Sub-Section B

allegations, were carefully observed and duly respected in all episodes related to the exploration 

of UCH in Crimea (Sub-Section C).

A. UKRAINE MISINTERPRETS THE RELEVANT UCH PROTECTION STANDARDS

531.

international standards of UCH protection, mentioned above, Ukraine conveniently does not 

elaborate on their content. Its critique implies that divers are not allowed to participate in 

archaeological expeditions, and under no circumstances can UCH be removed from the 

seabed.855

532. This is simply not true. If one digs deeper, it becomes clear that divers are allowed and

even encouraged to assist archaeologists in underwater expeditions (1) and that, although in situ 

preservation of the discovered UCH should be the first option to be considered, ex situ

preservation, i.e. removal of UCH from the seabed, is in principle not prohibited (2).

1. Restricting Access to UCH to Qualified Underwater Archaeologists

533. To prove that divers should not have access to UCH, Ukraine refers to the Valetta 

techniques are carried out only by qualified, 856 as well as to the 

only be undertaken under the direction and control of, and in the regular presence of, a qualified 

underwater archaeologist with scientific competence appropriate to the project. 857

854 URM, para. 270.
855 See e.g. id., para. 
repeatedly disturbed and removed UCH from the seabed lso 
id. -available information confirms that on numerous other occasions, UCH has been interfered with or 
removed from waters around the Crimean Peninsula, whether by Russian government officials or by private Parties allowed to 
do so by the Russian authorities, thereby contravening modern technical and archaeological standards that recommend UCH 
be preserved in situ
856 European Convention on the Protection of Archaeological Heritage (Revised) (1992) (UA-121), Article 3(ii).
857 Convention on the Protection of Underwater Cultural Heritage, 2562 U.N.T.S. 158 (2 November 2001) (UA-120), Annex, 
Rule 22.
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534. Evidently, these rules do not imply that an expedition group should consist exclusively of 

professional archaeologists or that participation of non-archaeologists is unacceptable. As 

confirmed by the official Explanatory Report to the Valetta Convention:

engaged on excavations. It means that they must be under the control of a qualified 
person who is respons 858

535. The -professionals 

have in fact contributed greatly to the development of knowledge through assistance in 
859 This holds true especially for the diving 

community, which may help professional archaeologists to access and explore UCH at great 

depths.

536. In its submission, Ukraine utterly ignores the fact that UNESCO actively encourages 

collaboration between professional archaeologists and the diving community with respect to 

the UCH protection. The preamble of the UCH Convention proclaims that cooperation among 

UCH.860 The Man 861 which was 

prepared to help specialists and decision-makers to better understand the UCH Rules, similarly 

states that:

must encourage responsible 
participation and involvement by the wider diving community in investigating and 
managing underwater heritage. An informed and enthusiastic diving community is 
a wonderful ally and asset in the work of managing and investigating underwater 

862

537. To ensure a worldwide respect for underwater heritage by individual divers, the State 

Parties to the UCH Convention adopted the Code of Ethics for Diving on Submerged 
863 To engage the diving community in responsible 

underwater archaeology, UNESCO further signed a letter of understanding with the World 

858 Council of Europe, Explanatory Report to the European Convention on the Protection of the Archaeological Heritage 
(Revised), ETS No. 143, 16 January 1992 (RUL-123), p. 5.
859 Ibid.
860 Convention on the Protection of Underwater Cultural Heritage, 2562 U.N.T.S. 158 (2 November 2001) (UA-120), Preamble, 

zations, scientific institutions, professional 
organizations, archaeologists, divers, other interested parties and the public at large is essential for the protection of underwater 

861 Manual for Activities directed at Underwater Cultural Heritage. Guidelines 
to the Annex of the UNESCO 2001 Convention, UNESCO, 2013 (RUL-124), p. 7.
862 Id., p. 174 (emphasis added).
863 Notably, R other than in the framework of an official 

This clearly means that participation of divers in archaeological excavations is in principle not prohibited. UNESCO Code of 
Ethics for Diving on Submerged Archaeological Sites (RUL-125), Rule 5 (emphasis added); see also UNESCO official 

18 February 2015 (RU-512).
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underwater archaeology and scientific diving, as well as to make the Code of Ethics its official 

document.864

538. In practice, both foreign and Russian research institutions often call for divers to assist 

archaeologists in underwater expeditions.865 Underwater archaeological expeditions conducted 

by the 866 may serve as a good 

professional archaeologists often working with dedicated volunteers .867 Another 

representative example is the very recent research of Greek marine archaeologists into the 1500 

years old shipwreck found near the Greek island of Fourni. In that expedition, underwater works 

were carried out by 25 divers from among archaeologists, architects, environmental specialists, 

photographers and cameramen.868

539. The above clearly shows that international archaeological standards do not prohibit divers 

from participating in the UCH expeditions. Quite to the contrary, divers are encouraged to 

participate, and in practice actively participate, in archaeological works under the control and 

supervision of qualified archaeologists.

2. Preservation of UCH In Situ As the First Option to Be Considered

540. Both the Valetta Convention and the UCH Convention cited by Ukraine rely on the 

principle of in situ preservation of UCH,869 which in the UCH Convention reads as follows:

in situ of underwater cultural heritage shall be considered as the 
first option before allowing or engaging in any activities directed at this 

870

864 Letter of Understanding between United Nations Educational, Scientific and Cultural Organization (UNESCO) and World 
Underwater Federation (CMAS), 2012 (RU-513).
865 See e.g. RU-
514) tion devoted to archaeology, is looking 
for experienced divers to explore St. Eustatius in the Dutch Caribbean in summer 2022); Russian Geographical Society official 

RU-515) (Russian Geographical Society 
publicly invited skilful divers to explore the ancient city of Acra located in the waters of Crimea). In fact, as the UNESCO 
Manual claims, successful projects have been run in many places around the world using avocational staff. See also UNESCO 
Manual (RUL-124) -known projects in which large numbers of non-archaeologists participated was 
the excavation between 1979 and 1982 of the Tudor warship, the Mary Rose
866 A non-governmental organisation accredited by UNESCO to promote ethical and scientific underwater research.
867 RU-516).
868 Planet Today -year-old Shipwre (RU-517).
869 European Convention on the Protection of Archaeological Heritage (Revised) (1992) (UA-121), Article 3; Convention on 
the Protection of Underwater Cultural Heritage, 2562 U.N.T.S. 158 (2 November 2001) (UA-120), Annex, Rules 1 and 4.
870 Convention on the Protection of Underwater Cultural Heritage, 2562 U.N.T.S. 158 (2 November 2001) (UA-120),
Article 2(5).
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541. However, in situ preservation is onl
871 872 As Professor Mariano J. Aznar 

aptly noted,

the protection of underwater cultural heritage for the first time (or, in some cases, 
those who do so with an agenda) is to believe that it must always, and in all cases, 
be protected in its original location. The in situ preservation of underwater cultural 
heritage is thus conceived of as a mandatory rule that brooks no exception, which 
is simply false or, at the very least, not entirely true 873

542. The truth is that, in certain cases, partial or total excavation of an archaeological site 

ral objects at sea in a more direct manner than in situ

protection .874 Hence, although in situ preservation must be considered before anything else is 
875

543. UCH Rules, which Ukraine treats as best practice for the preservation of UCH, prescribe 

that activities directed at UCH, including excavation, may be authorised 
876 Rule 

studies or for the ultimate protection of the underwater cultural heritage, the methods and 

techniques used must be as non-destructive as possible and contribute to the preservation of the 

remains. 877 The same conclusion follows from the Valetta Convention and the Explanatory 

Report thereto.878 This means that when conditions of the site or the need to enable better study, 

conservation or enhancement of the U

871 In Situ Museum International, Vol. 60(4), 2008 (RUL-
126), p. 31.
872 The Oxford Handbook of International 
Cultural Heritage Law, Oxford University Press, 2020 (RUL-127), p. 302.
873 Journal of Maritime 
Archaeology, Vol. 13(1), 2018 (RUL-128), pp. 67 68 (emphasis added).
874 Enforcing 
International Cultural Heritage Law, Oxford University Press, 2013 (RUL-129), p. 148.
875 The Oxford Handbook of International 
Cultural Heritage Law, Oxford University Press, 2020 (RUL-127), p. 302. See also UNESCO Manual (RUL-124), p. 25: 

in situ preservation shall be considered as the first option and that in authorizing any activity, this 

Partial or total excavation ma
876 Convention on the Protection of Underwater Cultural Heritage, 2562 U.N.T.S. 158 (2 November 2001) (UA-120), Annex, 
Rule 1.
877 Id., Annex, Rule 4.
878 Council of Europe, Explanatory Report to the European Convention on the Protection of the Archaeological Heritage 
(Revised), ETS No. 143, 16 January 1992 (RUL-123)

cal 
resort in the search for that information. This is not to say that the heritage must remain 

id., pp. 4 5.
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conserve them or display/musealize them somewhere other than where they were found 
879

544. One of the specific reasons for ex situ preservation can

which many sites 880 A notable example of a responsible approach to UCH 

within an infrastructure project is Nord Stream, a twin gas pipeline running across the Baltic 

Sea from Russia to Germany. The project team, in close cooperation with national authorities, 

examined how the project may impact UCH and developed measures that could mitigate the 

risks identified.881 Although the pipeline was rerouted where possible, some of the discovered 

UCH objects had to be removed from the seabed.882 For instance, in Germany, a shipwreck 

883

545. Excavation of an archaeological site can be also prompted by the need to gain valuable 

new informat 884

utopia to think of being able to study a site without having artefacts on the surface. 885 This is 

especially true for shipwrecks, the study of which necessitates analysing the

taking samples to date the wreck.886 This approach is confirmed by the Black Sea Maritime 

Archaeological Project, which Ukraine provides as an example of an expedition conducted with 
887 An expedition team that discovered a 2,400 year old ancient Greek 

vessel removed a small piece of the vessel from the seabed in order to date the shipwreck.888

879 Journal of Maritime 
Archaeology, Vol. 13(1), 2018 (RUL-128), p. 77.
880 UNESCO Manual (RUL-124), p. 25; see also Council of Europe, Explanatory Report to the European Convention on the 
Protection of the Archaeological Heritage (Revised), ETS No. 143, 16 January 1992 (RUL-123)
circumstances, it may be decided that the project has to go ahead even though this will damage some aspect of the 
archaeological heritage. The Icomos Charter specifically states that excavation should be carried out in these circumstances.
881 Nord Stream Espoo Report: Key Issue Paper. Maritime Cultural Heritage, February 2009 (RU-518), Sections 3, 4 and 5.
882

safeguard the 
rwater Cultural Heritage in 

RU-519), p. 2.
883 Ibid. See also Nord Stream Espoo Report: Key Issue Paper. Maritime Cultural Heritage, February 2009 (RU-518), p. 39, 
Section 4.6.
884 D. Gregory, M. Manders (eds), Best practices for locating, surveying, assessing, monitoring and preserving underwater 
archaeological sites, SASMAP Guideline Manual 2, 2015 (RU-520), p. 85; see also Council of Europe, Explanatory Report to 
the European Convention on the Protection of the Archaeological Heritage (Revised), ETS No. 143, 16 January 1992 (RUL-
123) resort is made to excavation in order to resolve some scientific problem, there must be conservation facilities 

885 in situ and preserving them once out of the water: Daily questions for a conservator-restorer 
Asia-Pacific Regional Conference on Underwater Cultural Heritage, Manila, Philippines, 2011 (RU-

521), p. 5.
886 Id., p. 1.
887 URM, para. 279.
888 The Guardian (22 October 2018) (UA-
588).
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narrow-necked Greek or 

Roman jars with two handles and other 889

546. To sum it up, although in situ preservation is the first option to be considered, it is only 

one of the options, along with the ex situ preservation. International archaeological standards 

in principle do not prohibit removal of UCH from the seabed, and valid considerations, which 

should be individually assessed in each case, could justify such removal.

B. RUSSIA S UCH PROTECTION FRAMEWORK ENCOMPASSES THE RELEVANT INTERNATIONAL 

STANDARDS OF UCH TREATMENT

547. Before turning to the specifics of the Russian UCH protection framework, a few 

preliminary observations are worth being made.

548. First, the main legislative act in the field of cultural heritage protection in Russia is Federal 

Law No. 73- numents) of the 

73-

Law No. 73-

from the past epochs that are 

could be explored mostly in the course of archaeological expeditions.890 Movable items that 

may be part of archaeological h 891

549. Second, under Federal Law No. 73-FZ, state protection is accorded to the archaeological 

heritage objects and artefacts that are more than 100 years old.892 The underwater Second World 

ts,893 thus, do not qualify as archaeological heritage objects under Russian 

law. They enjoy a distinct and specific legal regime.

550. For these reasons, this section proceeds first to address the Russian framework of 

archaeological heritage protection (1) and thereafter outlines the specifics of protection of the 

WWII objects found at sea (2).

889 The Day , 26 September 2017 (RU-522), p. 3.
890 Federal Law No. 73- (Historical and Cultural Monuments) of the Peoples of the Russian 

RU-171), Article 3, para. 2.
891 Id., Article 3, para. 3.
892 Id., Article 18(12). See also Rules for Archaeological Fieldworks in the Body of Water Areas approved by Resolution of 
the History and Philology Department Bureau of the RAS No. 29, 21 May 2019 (RU-523), para. 1.3. The approach is in line 
with the UCH Convention, which in the same manner qualifies as un have been 
partially or totally under water, periodically or continuously, for at least 100 years Convention on the Protection of 
Underwater Cultural Heritage, 2562 U.N.T.S. 158 (2 November 2001) (UA-120), Article 1(a).
893 Such as air jets Kitty Hawk and Airacobra mentioned in URM.
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1. Protection of Archaeological Heritage Objects

551. Under Russian law, archaeological heritage objects are state property.894 Any field 

operation aimed at the exploration or excavation of such objects may only be conducted based 

on a prior authorisation by the Ministry of Culture of the Russian Federation.895 Non-authorised 

exploration constitute administrative and criminal offences.896

552. A permit can be granted only to a professional archaeologist from a research institution 

897 Before the Ministry of Culture issues a permit, 

the Russian Academy of Scie

opinion as to the advisability of an archaeological expedition.898 During this scrutiny, the RAS 

the coming expedition.899 900

553. A permit-holder bears full responsibility for the conduct of an archaeological expedition, 

quality of works, appropriate treatment of obtained materials and artefacts as well as for the 

preparation of a scientific report.901 A permit-holder shall be present at an archaeological site 

and cannot delegate responsibility for fieldwork management to any other person.902 This 

implies that, in line with international standards, all activities with archaeological heritage 

objects (including by divers as a part of an expedition team903) are subject to supervision by a 

professional archaeologist authorised by the State.

894 Federal Law No. 73-FZ (RU-171), Article 50(1).
895 Id., Article 45.1(1).
896 Code of the Russian Federation on Administrative Offences (Federal Law No. 195-FZ, 30 December 2001) (RU-524),
Article 7.15; Criminal Code of the Russian Federation (Federal Law No. 63-FZ, 13 June 1996) (RU-525), Article 243.2. It is 

them were seized and transferred to Crimean museums. Rossiyskaya Gazeta
, 14 May 2020 (RU-526) n of UCH. 

Reportedly, in Ukraine the situation with looting of underwater monuments is catastrophic. Black archaeologists are rarely 
arrested and, in fact, the law enforcement agencies back them. See e.g. Freedom Radio
Situation with the Theft of Monuments Is Catastrophic , 28 June 2018 (RU-527); Istorychna Pravda

, 27 May 2011 (RU-528).
897 Federal Law No. 73-FZ (RU-171), Article 45.1(4).
898 Rules for Issuing, Suspending and Cancelling Authorisations (Archaeological Excavation Permits) for Operations to Identify 
and Explore Archaeological Heritage Sites approved by Resolution of the Government of the Russian Federation No. 127, 20 
February 2014 (RU-529), paras. 10(b) and 11.
899 Guidelines for Archaeological Fieldworks and Scientific Reporting Documents approved by the Resolution of the History 
and Philology Department Bureau of the RAS No. 32, 20 June 2018 (RU-530), para. 9.2. See also Guidelines for Archaeological 
Fieldworks and Scientific Reporting Documents approved by the Resolution of the History and Philology Department Bureau 
of the RAS No. 85, 27 November 2013 (RU-170), paras. 9.1 9.2.
900 Resolution of the Government of the Russian Federation No. 127 (RU-529), para. 13(c).
901 RAS Guidelines of 2018 (RU-530), paras. 1.12, 1.14; see also RAS Guidelines of 2013 (RU-170), para. 1.11.
902 RAS Guidelines of 2018 (RU-530), paras. 1.12, 1.14; see also RAS Guidelines of 2013 (RU-170), para. 1.13.
903 Russian law does not prohibit participation of volunteers including divers in archaeological expeditions. See Letter from the 
Institute of Archaeology of the Russian Academy of Sciences No. 14102/2115 OP-1762, 28 June 2022 (RU-531), p. 2; Witness 
Statement of , 21 August 2022, para. 19.
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554. Another important safeguard for the preservation of archaeological heritage objects under 

Russian law is that expeditions are to comply with scientific standards developed by the RAS. 

Federal Law No. 73-

archaeological fieldworks [as well as] methods of scientific research of archaeological heritage 
904 The RAS has enacted elaborate guidelines on the exploration and excavation of 

archaeological heritage objects,905 as well as the specific rules for underwater works.906

555. Both RAS Guidelines and Rules expressly acknowledge that they take into account 

international archaeological standards.907 This can be well illustrated by the fact that, in line 

with international practice, these sets of rules proceed from the requirement to preserve 

archaeological heritage objects in situ to the extent possible. 

556. Under Russian law, excavation of an archaeological heritage object is generally allowed 

based on a need to preserve it ex situ, for example, due to planned economic development.908

Exceptionally, removal of objects, not at risk of loss or damage could be justified by the need 

to solve fundamental scientific problems.909 Archaeological artefacts are allowed to be 

collected in order to identify and study an archaeological heritage object if it is otherwise 

impossible at the site.910 Other than that, archaeological fieldworks should be conducted using 

non-intrusive methods and employing all necessary safety measures ensuring preservation of 

archaeological heritage objects and artefacts in situ.911

557. RAS Rules of 2019, applicable to underwater works, expressly state that:

archaeological artefacts is their abandonment in situ and minimization of 
anthropogenic effect. If an archaeological heritage object is not at risk of loss or 
damage due to anthropogenic effect or impact of the natural environment, its 

912

904 Federal Law No. 73-FZ (RU-171), Article 45.1(10).
905 See RAS Guidelines of 2013 (RU-170) and RAS Guidelines of 2018 (RU-530).
906 RAS Rules of 2019 (RU-523), para. 1.2.
907 RAS Guidelines of 2018 (RU-530), para. 1.3; RAS Rules of 2019 (RU-523), para.
accordance with Federal Law No. 73-
the Protection of the World Cultural and Natural Heritage of 16 November 1972, United Nations Convention on the Law of 
the Sea (UNCLOS) of 1982, International Charter for the Protection and Management of the Archaeological Heritage of 1990, 
European Convention on the Protection of the Archaeological Heritage (revised) of 1992, UNESCO Convention on the 

RAS Guidelines of 2013 (RU-170), para. 1.3.
908 Federal Law No. 73-FZ (RU-171), Article 40(2); RAS Guidelines of 2018 (RU-530), para. 4.3; RAS Rules of 2019 (RU-
523), paras. 3.16, 3.18, 4.3; see also RAS Guidelines of 2013 (RU-170), para. 4.4. 
909 RAS Guidelines of 2018 (RU-530), para. 4.2; RAS Rules of 2019 (RU-523), para. 4.2; see also RAS Guidelines of 2013 
(RU-170), para. 4.2.
910 RAS Guidelines of 2018 (RU-530), para. 3.1; RAS Rules of 2019 (RU-523), para. 3.18; see also RAS Guidelines of 2013 
(RU-170), para. 3.1.
911 See e.g. RAS Guidelines of 2018 (RU-530), paras. 3.3, 3.7, 3.16; RAS Rules of 2019 (RU-523), paras. 3.4, 3.6, 3.9; see 
also RAS Guidelines of 2013 (RU-170), paras. 3.7 3.8, 3.13.
912 RAS Rules of 2019 (RU-523), para. 3.16. Anthropogenic effect in this context means, for example, hydraulic engineering 
construction, dredging or regular shipping near an archaeological heritage object.
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558. Russian law guarantees safety of excavated artefacts as well. The permit-holder shall 

transfer them to the state division of the Museum Fund of the Russian Federation.913 Before 

transferring those to the state museum, the permit-holder shall ensure that all artefacts are 

properly recorded, labelled, packed and stored.914 Museums, in turn, perform all necessary 

restoration works, ensure physical preservation and security of these artefacts, as well as 

guarantee public access to them.915

559. Conduct of archaeological works and the permit-

obligations is monitored by competent authorities. Under Federal Law No. 73-FZ, a permit-

holder is obliged to notify regional and local authorities of the start of an expedition and inform 

them about the discovery of any archaeological heritage objects, as well as to submit a detailed 

scientific report on the conducted works to the RAS within three years after the permit 

expiration date.916

560. Scientific reports of permit-holders are subject to examination by the Scientific Council 

compliance with the requirements to the methodology of archaeological works and preparation 

of scientific reports that the RAS Guidelines and Rules envisage.917 In case such examination 

reveals any incompliance, the Scientific Council may either decide to approve the report leaving 

methodological comments for the record or to recognise the scientific report as 

unsatisfactory.918 Such decisions can significantly restrict the ability of a permit-holder to 

perform archaeological works in future.919 Information about an unsatisfactory assessment of 

the report should also be provided to the competent authorities.920 The violations of the permit-

Rules, can lead to administrative liability under Russian law.921

561.

archaeological heritage protection takes into account the relevant international standards of 

UCH protection. Russia takes its regulatory responsibilities in respect of UCH seriously. It is 

913 Federal Law No. 73-FZ (RU-171), Article 45.1(13). Failure to transfer to the state discovered archaeological artefacts, as 
well as illegal traffic in archaeological artefacts, can lead to administrative or criminal liability under Russian law. See Code 
of the Russian Federation on Administrative Offences (RU-524), Articles 7.15.1, 7.33; Criminal Code of the Russian 
Federation (RU-525), Article 243.3.
914 RAS Guidelines of 2018 (RU-530), paras. 3.18, 4.28, 4.32; RAS Rules of 2019 (RU-523), paras. 3.18, 4.13; see also RAS 
Guidelines of 2013 (RU-170), paras. 3.15, 4.26, 4.30.
915 Federal Law No. 54-
1996 (RU-532), Articles 5 and 35.
916 Federal Law No. 73-FZ (RU-171), Article 45.1(6, 11 12, 15).
917 RAS Guidelines of 2018 (RU-530), paras. 7.1 7.2; see also RAS Guidelines of 2013 (RU-170), paras. 7.1 7.2.
918 RAS Guidelines of 2018 (RU-530), para. 7.5.
919 Id., para. 7.5; see also RAS Guidelines of 2013 (RU-170), para. 7.3.
920 RAS Guidelines of 2018 (RU-530), para. 7.6; see also RAS Guidelines of 2013 (RU-170), para. 7.3.
921 Code of the Russian Federation on Administrative Offences (RU-524), Article 7.13; Tazovsky District Court, Case No. 5-
36/2020, Decision, 14 May 2020 (RU-533); Supreme Court of Kabardino-Balkarian Republic, Case No. 12-84/2020, Decision, 
29 July 2020 (RU-534).
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constantly developing its legislation to implement measures necessary to prevent, reduce and 

control harm to cultural heritage in general and UCH specifically.922

2. Protection of Military Objects of the WWII

562. Management of the WWII underwater heritage has several specific issues. Sunken 

military objects are not only of historical importance to the nations, but they are also often 

civilian or military gravesites.923 Such objects may carry unexploded ordnance, oil or other 

materials that can pose threat to public safety and environment.924 Military equipment, mostly 

made of metal, is subject to corrosion that makes its destruction under water inevitable.925

ern war-related sites have a considerable amount 

preservation.926

563. In light of that, many States recognise that military objects from the WWII, especially 

sunken ones, deserve special attention and treatment.927 As UNESCO highlights, the value and 

significance of the WWII objects for a particular S
928

564. In Russia, the legacy of the WWII (or the Great Patriotic War) is subject to a protection 

regime aimed at perpetuating the victory of the Soviet people and especially of those killed in 

922 In 2013, Russia amended its laws to tighten liability for the violations in the field of cultural heritage protection (and 
Explanatory Note to 

s to Certain Legislative Acts of the Russian Federation Regarding the Suppression of 
RU-535). In 2022, Russian regions were expressly authorised 

to protect UCH and keep a list of discovered objects in the water areas adjacent to their respective territory. See Federal Law 
No. 73-FZ (RU-171), Article 9.4.
923 U. Rey da Silva, L. Simonds (eds), The Underwater Cultural Heritage From World War I, Proceedings of the 
Scientific Conference on the Occasion of the Centenary of World War I, Bruges, Belgium, 26 and 27 June 2014, UNESCO, 
2015 (RU-536), pp. 120 121.
924 Safeguarding Underwater Cultural Heritage in the Pacific: Report on Good Practice in the Protection and Management of 
World War II-related Underwater Cultural Heritage, UNESCO, 2017 (RU-537), p. 11; see also Guidelines for Permitting 
Archaeological Investigations and Other Activities Directed at Sunken Military Craft and Terrestrial Military Craft Under the
Jurisdiction of the Department of the Navy, Federal Register, Vol. 80, No. 168, 31 August 2015 (RU-538), p. 52593.
925 U. Rey da Silva, L. Simonds (eds), The Underwater Cultural Heritage From World War I, Proceedings of the 
Scientific Conference on the Occasion of the Centenary of World War I, Bruges, Belgium, 26 and 27 June 2014 , UNESCO, 
2015 (RU-536), p.
As such, all metal wre
926 Safeguarding Underwater Cultural Heritage in the Pacific: Report on Good Practice in the Protection and Management of 
World War II-related Underwater Cultural Heritage, UNESCO, 2017 (RU-537), p. 32; see also U. Rey da Silva, 
L. Simonds (eds), The Underwater Cultural Heritage From World War I, Proceedings of the Scientific Conference on the 
Occasion of the Centenary of World War I, Bruges, Belgium, 26 and 27 June 2014, UNESCO, 2015 (RU-536), pp. 5, 99 101.
927 For instance, in the USA, the Department of the Navy established a permitting programme to allow for controlled 

war-
related and other maritime graves, the preservation of historical resources, the proper handling of safety and environmental 

Guidelines for Permitting 
Archaeological Investigations and Other Activities Directed at Sunken Military Craft and Terrestrial Military Craft Under the
Jurisdiction of the Department of the Navy, Federal Register, Vol. 80, No. 168, 31 August 2015 (RU-538), p. 52589.
928 Safeguarding Underwater Cultural Heritage in the Pacific: Report on Good Practice in the Protection and Management of 
World War II-related Underwater Cultural Heritage, UNESCO, 2017 (RU-537), p. 53.
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the defence of the Fatherland. It is established that all military graves, as well as monuments 

and other memorial objects perpetuating their memory, must be protected, preserved and 

restored.929 Destruction of military objects or damage thereto triggers criminal liability.930

565. Military search operations carried out to discover unknown military graves and unburied 

remains, to establish the names of those killed or went missing, to find the weapons and military 

equipment and other property of military-historical significance are supervised by the Ministry 

of Defence of the Russian Federation.931 The Ministry of Defence itself conducts operations for 

the search of military equipment,932 as well as authorises governmental and non-governmental 

public associations to conduct search operations in accordance with the approved annual 

plan.933 Upon the completion of the search operations, authorised public associations shall draw 

up a report and submit it with the Ministry of Defence.934 Russian law strictly prohibits search 

operations in places of hostilities and military graves, as an amateur initiative.935

566. Weapons, documents and other property of the deceased, as well as military equipment 

and other military items found in search operations must be recorded and transferred to the 

military administration bodies at the place of their discovery for examination and expertise.936

museums for exhibition.937

567. For better preservation of the WWII legacy that could qualify under Russian law as 

objects of military- epartmental 

929 Law of the Russian Federation No. 4292-
RU-539), Articles 6, 13; Federal Law No. 80-

Soviet People in the Great Patriotic War of 1941 RU-540), Article 5.
930 Criminal Code of the Russian Federation (RU-525), Article 243.4.
931 Law of the Russian Federation No. 4292-1 (RU-539), Article 8; Order of the President of the Russian Federation No. 37

RU-541),
para. 1.
932 Directive of the Minister of Defence of the Russian Federation No. D-
of Operations in the Ministry of Defence of the Russian Federation to Search for Weapons and Military Equipment Related to 

RU-542), paras. 9 10, 
15.
933 Law of the Russian Federation No. 4292-1 (RU-539), Article 8; Order of the President of the Russian Federation No. 37
(RU-541), para. 1. Engagement of public associations, including divers, in military search operations is in line with
international practice. For example, in France numerous diving associations contribute actively to the preservation of the 

granting them permits, and often finances their surveys in order to precisely locate contemporary wrecks, especially those of 
U. Rey da Silva, L. Simonds (eds), The Underwater Cultural Heritage From World War 

I, Proceedings of the Scientific Conference on the Occasion of the Centenary of World War I, Bruges, Belgium, 26 and 27 June 
2014, UNESCO, 2015 (RU-536), p. 103.
934 Order of the 
Conduct of Search Operations by Governmental Public Associations, Public Associations Authorized to Carry out Such 
Operations, Carried out in order to Identify Unknown Military Graves and Unburied Remains, to Establish the Names of Those 

RU-543),
para. 12.
935 Law of the Russian Federation No. 4292-1 (RU-539), Article 8.
936 Id., Article 9; Directive of the Minister of Defence of the Russian Federation No. D-30 (RU-542), para. 19; Order of the 
Minister of Defence of the Russian Federation No. 845 (RU-543), paras. 7 and 8.
937 Law of the Russian Federation No. 4292-1 (RU-539), Article 9.
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Federation.938 The MTHF Commission exercises public control over the safety and use of the 

MTHF Objects on the Russian territory, interacts with regional authorities with regard to their 

preservation, as well as controls transfer of MTHF Objects to military and civil museums, 

exhibition centres or their further use as monuments.939

568. Hence, although the underwater legacy of the WWII does not qualify as archaeological 

heritage under Russian law, Russia treats it with great respect and honour. It takes all necessary 

actions to protect and commemorate the underwater heritage of the WWII, taking into careful 

consideration specific issues that their treatment raises.

C. IN ALL THE EPISODES RELIED ON BY UKRAINE THE RELEVANT STANDARDS OF UCH PROTECTION 

WERE CAREFULLY OBSERVED AND COMPLIED WITH

569. Specific episodes Ukraine relies upon to contend that Russia has violated its obligation to 

protect UCH in the Black Sea, Sea of Azov and Kerch Strait will be now addressed in turn. 

With respect to each episode, it is demonstrated that appropriate steps were taken to protect and 

preserve UCH in line with the Russian law requirements and informed by the best international 

practices of UCH protection and preservation. The Section starts with the two cases concerning 

the exploration and excavation of a sunken Byzantine-era ship (1) and a fragment of the terra-

cotta Greek sculpture (2). It goes further to discuss two cases of removal of the wartime aircraft 

(3) and Bell P-39 Airacobra aircraft (4).

1. Episode with the Sunken Byzantine-era Ship

570. In its Revised Memorial, Ukraine focuses mostly on the episode with the exploration of a 

large sunken Byzantine-era ship, arguing that contrary to international standards, the excavation 

the shipwreck, instead of leaving them in situ.940 However, when describing this expedition 

Ukraine grossly misinterprets the facts.

571. The Byzantine-

Ukraine suggests,941 but within the 

framework of scientific archaeological fieldworks organised and supervised by a professional 

938

Preservation of Objects of Military-Technical History and Fortification, Located outside Public and Private Military-Historical 
and Military- RU-544). According to para. 1.3 of the Regulations on the MTHF 
Commission, MTHF Objects include samples of weapons and military special equipment, other material means, fortifications 
and other buildings and structures that are significant for the military history of the Russian Federation.
939 Id., paras. 2.2, 2.5, 3.1.10.
940 URM, paras. 272 275, 282.
941 Id., paras. 272, 281.
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e Kerch Strait bridge, divers 
discovered, excavated, and removed a terra-cotta sculpture of ancient Greek origin 

962

579. Ukraine offers no explanation as to the alleged violations of those technical and 

archaeological standards. This is of no surprise, given that the two standards, on which 

580. First, as Russian law and international archaeological standards prescribe,963 the 

expedition was led by a professional and experienced archaeologist, Dr Sergey Olkhovsky, 

authorised by the Ministry of Culture of the Russian Federation.964 Ukraine conveniently 

ignores this fact, although its own reference suggests that archaeological works were carried 

out by an underwater group of the Institute of Archaeology of the Russian Academy of Sciences 

Olkhovsky.965

581. Second, excavation of this archaeological site was justified by the need to preserve it ex 

situ as a major infrastructure project was under development in the area. This is allowed in 

principle, as was established above.966

582. The fragmented terra-cotta sculpture was removed during the construction of the Kerch 

Strait Bridge. Before the commencement of construction works, the IA RAS archaeologists 

were engaged to conduct surveys in the Kerch Strait with an aim to identify potential 

archaeological heritage sites that the project could affect, as well as to develop strategies for 

their preservation. As a result, an accumulation of archaeological artefacts was discovered at 

the seabed of the Kerch Bay near Cape Ak-Burun (further designated as the discovered 

-

strategies, the IA RAS was tasked to perform salvage works to remove all discovered artefacts, 

including the terra-cotta sculpture, from the seabed and to ensure their ex situ preservation.967

Along with other artefacts, the terra-cotta sculpture underwent necessary conservation 

procedures and was transferred to a state museum for safekeeping.968

962 URM, para. 277.
963 See paras. 533 534, 552 553 above.
964 Dr Olkhovsky is a historian by education. He received a candidate of historical sciences degree, underwent training in 
underwater archaeological expeditions in Egypt, Great Britain and Croatia. In Russia, he has been leading an underwater group
of the Phanagoria expedition organised by the IA RAS for more than 10 years. 

RU-545); Letter from the Institute of Archaeology of the Russian Academy of Sciences No. 
14102/2115 OP-1762, 28 June 2022 (RU-531), p. 3.
965 Head of Ancient Sculpture: A Unique Archaeological Find at Construction of Crimean Bridge, Official Information Site for
the Construction of the Crimean Bridge, 22 March 2017 (UA-235).
966 See para. 544 above.
967 Letter from the Institute of Archaeology of the Russian Academy of Sciences No. 14102/2115 OP-1762, 28 June 2022 (RU-
531), pp. 2 3.
968 Id., pp. 4 5; see also Head of Ancient Sculpture: A Unique Archaeological Find at Construction of Crimean Bridge, Official 
Information Site for the Construction of the Crimean Bridge, 22 March 2017 (UA-235).
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583. Ukraine is correct in saying that the terra-cotta sculpture is unique for the North Black 

Sea area.969 The scientific community of archaeologists has repeatedly emphasised the 

importance and significance of this discovery. The IA RAS interacted with scientists from the 

Studies at the University of Georgia (USA), as well as with other leading international 

archaeologists, to recreate the original appearance of ancient terra-cotta and to determine its 

possible age and origin.970 As a result, the IA RAS managed to establish that the sculpture was 

made in the region of Latium (Italy) in the V century BC,971 rather than in Greece, as the first 

guess of the researchers was.

584. Thus, the removal of the terra-cotta sculpture from the seabed was not only essential to 

ensure its preservation, but moreover led to an important discovery that enriched the existing 

history of navigation in Crimea.

3. Episode with the Kitty Hawk Fighter Jet

585.

reconstruct 972

groundless.

586. First, the removal of the Kitty Hawk, as the legacy of the Great Patriotic War, was 

conducted by the competent specialists duly authorised by the Ministry of Defence of the 

Russian Federation, as Russian law requires.973 The aircraft was removed in the course of the 
974 in 

accordance with the annual plan approved by the Ministry of Defence.975 The expedition to 

explore and lift the Kitty Hawk was conducted by a non-governmental organis
976 and 

Exploratory Movement of Russia.977

969 URM, para. 277.
970 Letter from the Institute of Archaeology of the Russian Academy of Sciences No. 14102/2115 OP-1762, 28 June 2022 (RU-
531), p. 5.
971 Ibid.
972 URM, para. 271.
973 See para. 565 above.
974 Lost in the Eltigen area in November December 1943.
975 Letter from Battery 29 BIS No. 0149, 15 June 2022 (RU-546), p. 2.
976 The Black Sea Centre for Underwater Research is a state institution of the Republic of Crimea specialising in studying and 
protection of UCH. 
977 The Exploratory Movement of Russia is the largest organisation engaged in field and archival search operations.
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sation regularly engaged in military search 

expeditions and restoration of the Great Patriotic War objects.978

587. Second, the removal of the fighter jet from the seabed was necessary for its ultimate 

protection, which is in line with international standards.979 The fighter airframe was found on 

the edge of an anchorage area of the Ports of Kerch and Kavkaz in the Kerch Strait, which put 

the jet at significant risk of being destroyed by ship anchors.980 The aircraft lying at accessible 

depth was also under the risk of looting as its location became widely known.981 In reality, 

given that the aircraft was made of metal, its destruction underwater due to corrosion was just 

a matter of time.

588.
982 This is simply not true. The Kitty Hawk was recorded as severely corroded and 

damaged prior to its lifting from the seabed. Its left wing and keel were damaged, the frontal 

section of the fuselage, the propeller and gearbox were missing, while the tail was fractured in 

its weakest part.983

deteriorated after spending seven decades underwater. 984

589.

aircraft was heavily silted and partially buried in soil, it was necessary to conduct preparatory 

works before the actual lifting. Due to the pre-existing damage to the tail, the expedition team 

decided not to lift the aircraft by its tail, but rather to pull special towel-type slings under the 

aircraft body and lift it by a crane.985 Such method of removal of sunken aircrafts is an 

internationally accepted practice.986 Although prior serious damage to the keel made it 

978 One of the main projects of Battery 29 BIS is the restoration of the Coastal Artillery Battery 29 of the Black Sea Fleet of 
the USSR. The head of Battery 29 BIS, Mr Aleksandr Elkin, is a well-known and experienced researcher of sunken aircraft in 
the Black Sea and the Sea of Azov, an author of a number of publications dedicated to the Black Sea and Sea of Azov 
shipwrecks of the Great Patriotic War and a certified SSI Master Diver. He frequently participates as a scientific supervisor in 
underwater expeditions organised by the Ministry of Defence of the Russian Federation. Letter from Battery 29 BIS No. 0149, 
15 June 2022 (RU-546), pp. 1 2.
979 See para. 543 above.
980 In the course of a visual examination Mr Elkin even detected several anchors lying next to the fighter. See Letter from 
Battery 29 BIS No. 0149, 15 June 2022 (RU-546), pp. 3 4; Report of Search Operations at the Site of the Destruction of the 
Aviation Equipment No. 1, 12 May 2017 (RU-547), p. 1. See also The Builders of the Crimean Bridge Lifted a Plane from the 
WWII Period from the Bottom of the Kerch Strait, KP (Komsomolskaya Pravda), 06 May 2017 (UA-236)
not been plundered, although this is an anchoring position and sooner or later ships remaining off harbor could have damaged 
it with 
981 Letter from Battery 29 BIS No. 0149, 15 June 2022 (RU-546), p. 4.
982 URM, para. 271.
983 Letter from Battery 29 BIS No. 0149, 15 June 2022 (RU-546), p. 3; Report of Search Operations at the Site of the Destruction 
of the Aviation Equipment No. 1, 12 May 2017 (RU-547), p. 1.
984 Drone Captures Lifting of U.S.-Made Warplane that Sank Near Russia In WW2, Russia Today, 06 May 2017 (UA-237).
985 Letter from Battery 29 BIS No. 0149, 15 June 2022 (RU-546), p. 4.
986 Sunken military aircraft are removed from the seabed by cranes not only in Russia and Ukraine, but also in Greece, Germany, 
Norway, England and the United States. See e.g. Skalko.Livejournal , 13 April 
2010 (RU-548); Drive2.RU, \ part 3 \ (RU-549); GOV.UK
Successful , 11 June 2013 (RU-550); Getty Images

(RU-551).
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impossible to keep the tail completely intact, it was not lost. The aircraft is currently under 

restoration in one of the largest antique vehicle museums in Europe located in the Moscow 

Region, with further plans for its exhibition.987

590.

ex situ was the most reasonable. 

Contrary to 

the field.

4. Episode with the Airacobra Aircraft

591. Finally, Ukraine refers to the removal of another WWII object, the Bell P-39 Airacobra 

damaged the Kitty Hawk.988 However, as Russia stated above, the use of a crane to lift sunken 

aircrafts is in line with international practice.989 All other aspects of the expedition to remove 

the Airacobra were also in compliance with the relevant legal requirements and accepted 

standards of treatment of such objects.

592. The expedition to explore the Airacobra aircraft proceeded in two stages. First, in 2019, 

the Ministry of Defence of the Russian Federation, together with the Crimean Institute of 

Archaeology of the RAS and Mr Elkin, examined and identified the aircraft.990 It was removed 

a year later, in 2020, in the course of a joint expedition of the Expeditionary Centre of the 

Ministry of Defence of the Russian Federation and the Russian Geographical Society, with the 
991 The expedition was carried out 

in accordance with the annual plan approved by the Ministry of Defence.992

593. The ex situ preservation of the Airacobra aircraft was essential to protect it from looting993

and further natural deterioration due to corrosion.994 The aggressive marine environment 

resulted in its destruction.995 The part of its tail was missing, the fuselage was rotten, the engine 

987 Letter from Battery 29 BIS No. 0149, 15 June 2022 (RU-546), p. 4.
988 URM, para. 278.
989 See footnote 986 above.
990 Letter from Battery 29 BIS No. 0149, 15 June 2022 (RU-546), pp. 4 5.
991 Id., p. 5; Letter from the Ministry of Defence of the Russian Federation No. 174/1790, 24 November 2021 (RU-552), p. 2; 
WWII Fighter Lifted From the Bottom of the Black Sea, Russian Geographical Society (1 October 2020) (UA-670).

ies. 
Since the late 1990s, it has lifted objects of the Great Patriotic War, participating in search expeditions of the Russian Ministry 
of Defence, as well as in archaeological expeditions.
992 Letter from Battery 29 BIS No. 0149, 15 June 2022 (RU-546), p. 5; Letter from the Ministry of Defence of the Russian 
Federation No. 174/1790, 24 November 2021 (RU-552), p. 2.
993 Letter from Battery 29 BIS No. 0149, 15 June 2022 (RU-546), p.

994 Ibid. See also Letter from the Ministry of Defence of the Russian Federation No. 174/1790, 24 November 2021 (RU-552),
p. 3.
995 Letter from the Ministry of Defence of the Russian Federation No. 174/1790, 24 November 2021 (RU-552), p. 3; see also
WWII Fighter Lifted From the Bottom of the Black Sea, Russian Geographical Society (1 October 2020) (UA-670), p.
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was exposed, a wing was torn off, both wings were corroded, one cockpit door was torn off and 

laid near the aircraft.996 The additional survey of the seabed also revealed many small fragments 

from the fuselage.997

594. The aircraft was removed with due care so as not to inflict additional damage. Soft slings 

were placed under the aircraft, it was pulled to the shore with the use of soft pontoons and then 

lifted by a truck crane.998 In order to prevent further corrosion and destruction, the Airacobra 

aircraft is currently placed in a fresh water reservoir in Crimea.999 The aircraft will then be 

transferred to a museum for restoration and exhibition.

595. The above facts tellingly demonstrate that there is n

mentioned in the Revised Memorial followed the internationally accepted archaeological 

standards that Russia duly implemented in its legal framework and practice of UCH protection. 

objection that UNCLOS does not apply to the Sea of Azov and the Kerch Strait, the Tribunal 

should find that Russia complied with its duty to protect UCH in the Black Sea, Sea of Azov 

and Kerch Strait under Article 303(1) of UNCLOS.

plane lay in the water for 75 years, this affected its condition. In addition, apparently, someone else tried to lift it and damaged 
-technical history, it has great museum 

editionary Center of the Ministry of Defense of the Russian 

996 Letter from the Ministry of Defence of the Russian Federation No. 174/1790, 24 November 2021 (RU-552), p. 3.
997 Ibid.
998 Ibid.
999 Ibid.
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CHAPTER 8.

THE TRIBUNAL HAS NO JURISDICTION OVER THE AGGRAVATION OF DISPUTE CLAIMS

596. One of submissions is that the Tribunal sh

Russian Federation has violated Articles 279 and 300 of the Convention by aggravating and 

extending the dispute between the parties since the commencement of this arbitration in 
1000 Ukraine accuses Russia 

1001 as well as goes on to enumerate examples of what, 

Articles 1002

597.
1003 continued the practice of inspecting vessels transiting the Kerch Strait,1004

suspended the innocent passage of foreign military and government vessels in parts of the Black 

Sea, including the Southern entrance to the Kerch Strait,1005 and continued the UCH-related 

activities.1006

I. UNCLOS Provides No Basis to Claim Jurisdiction as to the Aggravation of 
Dispute Claims

598. First and foremost, for the reason that the Tribunal lacks jurisdiction on the main dispute, 

aggravation of the dispute. For this reason alone, the Tribunal should not entertain these claims

of Ukraine. 

599. Another reason why the Tribunal lacks jurisdiction in this regard is that the UNCLOS 

disputes are irrelevant, 

as neither of them provides sufficient basis to establish jurisdiction. Nothing in the travaux 

preparatoires to the Convention indicates any reference to the alleged obligation of non-

aggravation either. Ukraine misconstrues these articles of UNCLOS so as to instil into their 

meaning what they do not manifestly stipulate, and by that, to import the jurisdiction of an

UNCLOS Tribunal where there should be none. 

600. In support of its interpretation, Ukraine relies on the South China Sea Award, which in 

turn relied on the ICJ case law developed within the framework of Article 41 of the ICJ Statute 

1000 URM, para. 314(i).
1001 Id., para. 285.
1002 Ibid.
1003 Id., para. 286.
1004 Id., para. 288.
1005 Ibid.
1006 Id., para. 289.

       

        

      

             

       

                 

  

           

             

           



164

on provisional measures.1007 According to the interpretation given by the ICJ, Article 41 of the 

ICJ Statute applies the principle,

any measure capable of exercising a prejudicial effect in regard to the execution of the decision 

to be given, and, in general, not allow any step of any kind to be taken which might aggravate 

or 1008

601. The power to indicate provisional measures by such international fora as the ICJ, PCIJ or 

ITLOS is granted by an explicit authorisation of an underlying legal instrument (the ICJ Statute, 

the PCIJ Statute or the Convention respectiv

indicated under this express authorisation 

aggravating or ext

interpretation of Article 41 of the ICJ Statute may be, neither Article 279 of UNCLOS, which 

has no similarity to Article 41 of the ICJ Statute, nor Article 300 of UNCLOS are an expression 

of such principle.

602. The South China Sea Award, the only relevant source that Ukraine heavily relied upon to 

assume the existence of such obligation under UNCLOS, is notably isolated in considering that 

the principle of non-aggravation is contained in the said articles of UNCLOS.1009 The origin of 

this obligation is obscure and is not clearly explained by the South China Sea Tribunal, which 

was subject of criticism of the award in that case.1010 Neither the Convention, nor international 

law go so far as to impose a general all-encompassing legal obligation on States to refrain from 

aggravating their relations.

603.

ion or application of this Convention 

by peaceful means in accordance with Article 2, paragraph 3, of the Charter of the United 
1011 According to the Commentary to the Convention, Article 279 refers in the first 

place to the basic general obligation of all States Parties to the Convention, which is derived 

means in such a manner that international peace and security, and justice, are not 

1007 URM, para. 284, relying on South China Sea Arbitration (Philippines v. China), Award, 12 July 2016 (UAL-11), paras. 
1169, 1172.
1008 LaGrand (Germany v. United States of America), ICJ Judgment of 27 June 2001 (UAL-23), p. 503, para. 103, citing The
Electricity Company of Sofia and Bulgaria (Belgium v. Bulgaria), Interim Measures of Protection, Order, 5 December 1939, 
PCIJ Series A/B, No. 79 (RUL-130), p. 199.
1009 It is moreover significant that the Special Chamber of ITLOS in its Judgment in the Ghana/C te d Ivoire case, when dealing 

measures prescribed, made no reference to either Article 279 or 300 of UNCLOS (Delimitation of the Maritime Boundary in 
the Atlantic Ocean (Ghana/C te d Ivoire), Judgment, ITLOS Reports 2017 (RUL-131)).
1010 See 

Chinese Journal of International Law, Oxford University Press, 2017 (RUL-132).
1011 URM, para. 284.
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1012 Another function of Article 279 is that it incorporates by reference the peaceful 

conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or 
1013

604. Therefore, there is nothing in the plain text of Article 279 of the Convention to suggest 

that it encompasses the alleged obligation to refrain from aggravation. 

605. The same concerns Article 300 of UNCLOS. According to the Commentary to the 

the fundamental rule pacta sunt servanda.1014

concerns the unnecessary or arbitrary exercise of rights, jurisdiction and freedoms or the misuse 

of powers by a State.1015 Article 300 is worded in hortatory terms and its place in the text of 

general nature of its 

duties not expressly embodied in the Convention, which would go against its jurisdictional 

scope, as well as the basic legal certainty. 

606. Therefore, Ukraine arbitrarily establishes the links between the provisions of UNCLOS 

non-

the interpretation or application of UNCLOS, as Article 281(1) of the Convention requires. 

II. In Any Eve Aggravation Claims Are Unfounded and Should Be 
Rejected

607. What Ukraine labels as examples of aggravation of a dispute by Russia1016 constitute 

either in its internal waters 

or in its territorial sea adjacent to the Crimean Peninsula. This aspect is crucial for the 

608. The accusation 

1012 By incorporating this provision into the Convention, it has been extended also to States Parties that are not UN Members
(M. Nordquist (ed.), United Nations Convention on the Law of the Sea, 1982: A Commentary, Vol. V, Nijhoff, 1989 (RUL-14-
AM), p. 18).
1013 In some earlier versions of this article, these means were repeated verbatim (M. Nordquist (ed.), United Nations Convention 
on the Law of the Sea, 1982: A Commentary, Vol. V, Nijhoff, 1989 (RUL-14-AM), pp. 17-18).
1014 The Vienna Convention on the Law of Treaties formulates this rule in relation to a treaty in lapidary form (Article 26): 

(M. Nordquist (ed.), United 
Nations Convention on the Law of the Sea, 1982: A Commentary, Vol. V, Nijhoff, 1989 (RUL-14-AM), p. 152).
1015 M. Nordquist (ed.), United Nations Convention on the Law of the Sea, 1982: A Commentary, Vol. V, Nijhoff, 1989 (RUL-
14-AM), p. 152.
1016 See para. 597 above.
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construction rested on the premise Russia could not accept 

Crimea and the territorial sea adjacent to it. All diplomatic notes that Ukraine referenced in the 

Revised Memorial1017 are underpinned by its claims of sovereignty, as a coastal State, over the 

waters of the Black Sea and the Sea of Azov adjacent to the Crimean peninsula. Ukraine's 

allegations in essence constitute claims of sovereignty over Crimea and, therefore, are not

covered by the Convention. Russia consistently dismissed these claims and, as repeatedly 

indicated, lawfully exercised sovereignty, its sovereign rights and jurisdiction over the water 

areas in question.1018

609. As Russia explained in detail in the relevant sections of this Counter-Memorial, the 

decision to construct the Kerch Bridge was taken against the backdrop of an economic and 

humanitarian necessity to connect the Crimean Peninsula to mainland Russia. This was even 

orts to cut off Crimea from all vital resources, in 

essence amounting to a full state-sponsored blockade.1019

hypocritical. 

610.

and the Sea of Azov was legitimate, justified by valid security concerns in the region and serve 

the security and crime-prevention purposes.1020 Amid the tensed situation in the Azov-Black 

Sea basin and repeated provocations on the part of Ukraine, including after the commencement 

of these arbitral proceedings (for instance, the November 2018 incident when Ukrainian 

warships attempted an unlawful transit through the Kerch Strait1021

in this regard are ridiculous and abusive. 

611.

of foreign military and government vessels in the Russian territorial sea adjacent to Crimea. 

Similar to the inspections practice, Russia had legitimate security concerns that arose from 

authorities to destroy the Kerch Bridge are but one example.1022

612. Ukr
1023 This remains pure speculation 

and, as such, was amply rebutted in Chapter 6 above, with references to specific results of 

1017 URM, footnote 611.
1018 Note Verbale of the Ministry of Foreign Affairs of the Russian Federation to the Ministry of Foreign Affairs of Ukraine 
No. 10949/2dsng, 5 September 2016 (RU-43); Transcript of the Russian-Ukrainian Consultations on the United Nations 
Convention on the Law of the Sea, Minsk, 11 August 2016 (RU-41); Note Verbale of the Ministry of Foreign Affairs of the 
Russian Federation, No. 10352/2DSNG, 4 August 2017 (UA-223).
1019 Chapter 3, Section II (A), (B).
1020 Chapter 4.
1021 Subject matter of separate arbitral proceedings between Ukraine and Russia (PCA Case No. 2019-28).
1022 Paras 262-263.
1023 URM, para. 287.

    

      

     

                 

              

   

             

            

               

           



167

current surveys and constant monitoring, all of which have indicated that there is no 

unmanageable harm to the marine environment of the Azov-Black Sea basin as a result of the 
1024

613. In a similar manner, Ukraine completely fails to back up with any solid evidence its 

accusations of alleged harm with respect to the UCH. They remain nothing more than 

unsubstantiated assertions, and, as Russia at length explained in Chapter 7 above,1025 all 

archaeological artefacts mentioned by Ukraine were treated with due care and respect of the 

applicable standards of the UCH protection.

614. Finally, if anything indeed can be viewed as an aggravation of the dispute, it is the recent 

explosion on the Crimean Bridge orchestrated by the Ukrainian special services on 8 October 

2022. It once again demonstrates to the world that the only real threat to the safety of the Bridge 

has always been Ukraine itself. .

615.

are grounded on the wrong interpretation of UNCLOS, as well as due to the lack of jurisdiction 

over the main dispute, the Tribunal has no jurisdiction over these claims of Ukraine. In any 

event, these claims are meritless and the Tribunal should treat them as such. 

1024 Chapter 6, Section II, IV.
1025 Chapter 7, Section C.

  

                



  

 

                 

           

                 

            

            

 

    

  

     




