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Although most international disputes are resolved through political means, particularly
bilateral negotiation and consultation, international adjudication and arbitration are
indispensable as an important component of dispute settlement. While there are various
institutions that can serve as a venue to solve law of the sea disputes, the International
Tribunal for the Law of the Sea (ITLOS) is the specialized judicial organ designed
specifically to handle such disputes. This article is limited mainly to the procedure and
practices of the ITLOS, though some comparisons will be made between it and other
judicial institutions. In addition, East Asian states’ attitudes toward and practices in
judicial dispute settlement will be examined based on a number of recent cases submitted
to the ITLOS.

Keywords dispute settlement, International Tribunal for the Law of the Sea (ITLOS),
law of the sea

Introduction

International disputes are not uncommon in the world community. An international legal
dispute, as defined at the Web site of the International Court of Justice (ICJ), refers to “a
disagreement on a question of law or fact, a conflict, a clash of legal views or of interests.”1

In international law, there are a number of mechanisms for the settlement of these disputes,
including political means such as negotiation and consultation, mediation and good offices,
conciliation, and investigation as well as judicial means such as arbitration and international
adjudication as listed in the Charter of the United Nations.2 In addition, international
organizations, whether global or regional, have played an active role in dispute settlement.

Judicial settlement in this article refers to the ICJ and the International Tribunal for
the Law of the Sea (ITLOS).3 There also exists arbitration as a legal means of dispute
settlement, which is more flexible than adjudication. Pursuant to Article 287(3) of the
1982 Law of the Sea Convention (LOS Convention), arbitration is the default means of
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132 Z. Keyuan

dispute settlement if a state has not expressed any preference with respect to the means
of dispute resolution available under Article 287(1) of the Convention.4 Since the LOS
Convention came into force in 1994, five cases have been arbitrated. The Permanent Court
of Arbitration (PCA) has acted as registry in four of those cases including: Ireland v. United
Kingdom (MOX Plant Case), which was instituted in November 2001 and terminated on 8
June 2008 with an order to formalized the withdrawal of Ireland’s claim against the United
Kingdom; Malaysia v. Singapore, which was instituted in July 2003 and terminated by an
award on agreed terms rendered on 1 September 2005; Barbados v. Trinidad and Tobago,
which was instituted in February 2004 with a final award rendered on 11 April 2006; and
Guyana v. Suriname, which was instituted in February 2004 with a final award rendered
on 17 September 2007.5 The LOS Convention also allows states parties the option to use
special arbitration for disputes concerning: fisheries; protection and preservation of the
marine environment; marine scientific research; or navigation, including pollution from
vessels and by dumping.6

While there are various institutions that can serve as a venue to solve law of the sea
disputes, the ITLOS is the specialized judicial organ designed specifically to handle them.
This article will limit itself mainly to the procedure and practices of the ITLOS, although
some comparisons will be made between the ITLOS and other judicial institutions.

Law of the Sea Disputes and the ITLOS

The ITLOS was established in October 1996 in Hamburg, Germany, under the general
framework of the LOS Convention, which provides a set of comprehensive compulsory
procedures for dispute settlement.7 The ITLOS is one of the forum options that states
parties can select to resolve a dispute involving the interpretation or application of the LOS
Convention. The other options are the ICJ, an arbitral tribunal, or a special arbitral tribunal.
When they sign, ratify, or accede to the LOS Convention, states parties can indicate their
option.8 If a state does not make a choice, it is deemed to have accepted the compulsory
procedure of arbitration.9 This deemed acceptance does not affect a state’s option to choose
other procedures when a dispute arises.

The ITLOS has jurisdiction over any law of the sea dispute that is submitted to it
concerning the interpretation or application of the LOS Convention and the 1994 Agreement
Relating to the Implementation of Part XI of the Convention.10 In addition, the ITLOS can
adjudicate cases submitted by parties to other international treaties if such treaties allow it to
do so.11 The ITLOS has, pursuant to the LOS Convention, established the Seabed Disputes
Chamber that consists of 11 judges selected from the ITLOS and, under this chamber, ad
hoc chambers can be established when they are necessary.12 In addition, the Tribunal has
established four special chambers including: the Chamber of Summary Procedure, which
consists five judges and two alternates; the Chamber for Fisheries Disputes, which consists
of seven judges and is available to deal with disputes concerning the conservation and
management of marine living resources; the Chamber for Marine Environment Disputes,
which also consists of seven judges and is available to deal with disputes relating to
the protection and preservation of the marine environment.13 Another important special
chamber is the Chamber for Maritime Delimitation Disputes, which was created in March
2007 and consists of eight judges.14 Finally, the Tribunal can create chambers under Article
15, paragraph 2, of its statute to deal with a particular dispute if the parties so request. Such
a special chamber was established in December 2000 to deal with the Case Concerning
the Conservation and Sustainable Exploitation of Swordfish Stocks in the South-Eastern
Pacific Ocean (Chile/European Community).15
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ITLOS: Procedures, Practices, and Asian States 133

Table 1
List of cases at the International Tribunal for the Law of the Sea (1996–2009)

Case No. 1
M/V Saiga No. 1 Case (St. Vincent and the Grenadines v. Guinea), prompt release

Case No. 2
M/V Saiga No. 2 Case (St. Vincent and the Grenadines v. Guinea)

Case Nos. 3 and 4
Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan), provisional

measures
Case No. 5

Camouco Case (Panama v. France), prompt release
Case No. 6

Monte Confurco Case (Seychelles v. France), prompt release
Case No. 7

Case Concerning the Conservation and Sustainable Exploitation of Swordfish Stocks in
the South-Eastern Pacific Ocean (Chile/European Community)

Case No. 8
Grand Prince Case (Belize v. France), prompt release

Case No. 9
Chaisiri Reefer 2 Case (Panama v. Yemen), prompt release

Case No. 10
MOX Plant Case (Ireland v. United Kingdom), provisional measures

Case No. 11
Volga Case (Russian Federation v. Australia), prompt release

Case No. 12
Case Concerning Land Reclamation by Singapore in and Around the Straits of Johor

(Malaysia v. Singapore), provisional measures
Case No. 13

Juno Trader Case (St. Vincent and the Grenadines v. Guinea-Bissau), prompt release
Case No. 14

Hoshinmaru Case (Japan v. Russian Federation), prompt release
Case No. 15

Tomimaru Case (Japan v. Russian Federation), prompt release

Source: Adapted from the web site of the International Tribunal for the Law of the Sea, available
at www.itlos.org/start2 en.html (accessed on 2 July 2009).

Since its establishment in 1996 up to July 2009, the ITLOS had received and dealt
with 15 cases (with 1 still pending). Among them, nine cases concern the prompt release
of vessels and crews while four cases are concerning the request by states parties for
provisional measures from the Tribunal. (See Table 1.) These two areas have constituted
the majority of the judicial activities of the Tribunal.

Prompt Release of Vessels and Crews

According to Article 292 of the LOS Convention, where the authorities of a state party have
detained a vessel flying the flag of another state party and it is alleged that the detaining
state has not complied with the provisions of the Convention for the prompt release of the
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134 Z. Keyuan

vessel or its crew upon the posting of a reasonable bond or other financial security, the
question of release from detention may be submitted to the ITLOS if, within 10 days from
the time of detention, the parties have not agreed to submit it to another court or tribunal.
Article 292(2) provides that the application for release may be made only by or on behalf
of the flag state of the vessel. The wording “on behalf” indicates that not only the flag state,
but also other entities authorized by that state, can submit the application. There are three
prerequisites for the ITLOS to exercise its jurisdiction in a prompt release case: (1) both flag
and detaining states must be states parties to the LOS Convention, (2) the parties concerned
must not have agreed to submit the question of release to another court or tribunal, and
(3) an application for the prompt release must be submitted by the flag state or by a person or
entity duly authorized to do so on behalf of the flag state.16 Regarding the last requirement,
Rule 110 of the Rules of the Tribunal17 provides additional requirements that there must
be a clear authorization by the flag state to a named person or entity and the authorization
must be issued by an authority of the state that the Tribunal recognizes as able to act in
the name of the state.18 In the M/V Saiga No. 1 Case,19 the application of St. Vincent and
the Grenadines was submitted by a private attorney who was given the authorization by the
commissioner of maritime affairs who had been empowered to issue the authorization by
the attorney general of St. Vincent and the Grenadines.20

Usually there are two circumstances where prompt release may be invoked: (1) charges
relating to illegal fishing in waters under the jurisdiction of the coastal (detaining) state,
and (2) charges or claims by public authorities with respect to pollution of waters under
their jurisdiction by reason of unauthorized dumping or irregular discharges.21 The prompt
release cases before the ITLOS thus far have involved vessels detained for alleged illegal
fishing or other commercial activities related to fishing in the exclusive economic zone
(EEZ) of the coastal (detaining) states.

The general purpose of the prompt release provisions, according to Rainer Lagoni, is
“to balance the interests of the detaining state in its measures against the flag state with the
interests of the flag state in preventing an excessive detention of vessels flying its flag.”22

The more detailed rationale behind the prompt release stipulations in the LOS Convention
involves the interests of shipping companies to minimize their economic loss, for the crews
to avoid physical suffering due to the vessel detention, and for the detaining states to
avoid a serious safety and environmental hazard. Thus, the provisions contained in the LOS
Convention “accommodate economic and humanitarian as well as safety and environmental
concerns.”23 Another consideration is the possible delay of releasing a vessel or crew if the
parties to a dispute prefer the use of arbitration, but it takes a considerable amount of time
to establish an arbitral tribunal for that purpose.24 In a prompt release case, the competence
of the ITLOS is confined to deciding on the question of release “without prejudice to the
merits of any case before the appropriate domestic forum against the vessel, its owner or
its crew.”25

It has been noted that the provision concerning prompt release does not contain the
word “dispute” which, according to Bernie Oxman, suggests that the nature of the prompt
release procedure in Article 292 of the LOS Convention is different from other provisions
in Part XV, the dispute settlement part of the Convention.26 On the other hand, because
Article 292 is together with Article 290 regarding provisional measures in the same section,
it can be read as creating “a special procedure of a somewhat analogous character.”27

The primary issue that the Tribunal has to decide in a prompt release case is the
reasonableness of the bond posted or to be posted.28 Former ITLOS president Judge Thomas
Mensah identified general principles arising from the existing judicial practice of the
Tribunal regarding prompt release:29
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ITLOS: Procedures, Practices, and Asian States 135

1. respect for the objective of the provisions of the LOS Convention for prompt release
which, as stated by the Tribunal, is “to reconcile the interest of the flag State to have
its vessel and its crew released promptly with the interest of the detaining State to
secure appearance in its court of the Master and the payment of penalties;”30

2. assessment of what is a reasonable bond must be objective and take into account all
the information provided by the parties in the case; and

3. the criterion of reasonableness encompasses the amount, the nature, and the form
of the bond.

Based on these principles, the Tribunal in determining a reasonable bond to be posted
considers a list of factors such as the gravity of the alleged offenses, the penalties to be
imposed or imposable under the laws of the detaining state, the value of the detained vessel
or cargo seized, and the amount and form of the bond imposed by the detaining state.31

The recent cases of prompt release demonstrate that the Tribunal has established a
consistent and uniform judicial practice in dealing with such cases. Evidence of this is shown
in the latest three cases between 2004 and 2007 in which judgments were unanimously
adopted.32 As noted by Judge Mensah, since the Camouco Case in 2000, the finding that
an allegation of noncompliance with the LOS Convention by a detained vessel is “well-
founded” has been a feature of all the judgments where the Tribunal has ordered the release
of a vessel or crew.33 It is arguable whether, in prompt release cases, the Tribunal needs
its whole bench to hear the cases. Prompt release cases could be dealt with by a special
chamber of summary procedure and, thus, reduce costs and enhance the efficiency of the
Tribunal.

Provisional Measures

According to Article 290 of the LOS Convention and relevant provisions of the ITLOS
Statute, if a dispute has been submitted to the Tribunal and it considers that prima facie it has
jurisdiction under Part XV or Part XI, Section 5, of the LOS Convention, the Tribunal may
prescribe any provisional measures that it considers appropriate to preserve the respective
rights of the parties to the dispute or to prevent serious harm to the marine environment.
Moreover, pursuant to Article 290(5) pending the establishment of an arbitral tribunal to
which a dispute is being submitted and if, within 2 weeks from the date of a request for
provisional measures, the parties do not agree to submit the request to another court or
tribunal, the Tribunal may prescribe provisional measures if it considers that prima facie
the arbitral tribunal to be constituted would have jurisdiction and that the urgency of the
situation so requires. The cases requesting provisional measures thus far submitted to the
ITLOS have been under the second scenario.

The ICJ also has the power to decide provisional measures. The ICJ Statute uses the
word “indicate.”34 The word used in the LOS Convention for the ITLOS is “prescribe.”35

The difference between the ICJ Statute and the LOS Convention has been noticed. It has
been commented that the different wording was used “to improve the powers of courts and
tribunals having jurisdiction over law of the sea disputes” and to make their provisional
measures “have a binding effect upon the parties to the dispute.”36 Another difference
from the ICJ Statute is that the LOS Convention allows the ITLOS to prescribe, modify,
or revoke provisional measures “only” when it is requested by a party to the dispute.37

The third difference is that the ITLOS can prescribe provisional measures, not only for
the preservation of the respective rights of the dispute, but also for the prevention of
serious harm to the marine environment.38 While the ITLOS’s competence in prescribing
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136 Z. Keyuan

provisional measures is triggered by a request from a state, it has, on the other hand,
expanded competence in doing so regarding the protection of the marine environment.

As has been noted, “there is a close relationship between the prima facie decision
concerning provisional measures and the jurisdictional choice relating to the merits to be
made at a later stage as the judges are in some way expressing their intimate conviction in
this respect.”39 This relationship is particularly relevant where the Tribunal itself hears the
merits of the dispute.

In practice, the ITLOS has prescribed provisional measures in: the Southern Bluefin
Tuna Cases (New Zealand v. Japan; Australia v. Japan); the MOX Plant Case (Ireland v.
United Kingdom); and the Case Concerning Land Reclamation by Singapore in and Around
the Straits of Johor (Malaysia v. Singapore).40 In addition, the Tribunal also prescribed
provisional measures in the M/V Saiga No. 2 Case (St. Vincent and the Grenadines v. Guinea)
in March 1998 before dealing with the merits. Different views have been expressed about
the performance of the Tribunal.41 One measure adopted by the Tribunal in the Southern
Bluefin Tuna Case appeared to exceed the scope of the request made and was regarded as
extra petita (but not ultra petita).42 The provisional measures prescribed by the ITLOS in
the Southern Bluefin Tuna Case were later revoked by the arbitral tribunal, which in turn
found that it had no jurisdiction over the dispute.43 In the case, questions arose as to how
the ITLOS prescribed measures based on its funding of “prima facie jurisdiction”44 of a
court or tribunal to deal with the merits of the dispute as required by the LOS Convention.
Had the merits of the case been submitted to the ITLOS rather than an arbitral tribunal,
the outcome regarding the competence to hear the merits of the dispute might have been
different. Some jurists have seen this as a deficiency in the LOS Convention, commenting
that “this case shows how anomalous it is for the Law of the Sea Convention to have given
the Hamburg Tribunal injunctive powers in respect of cases always intended by the parties
to go elsewhere for their merits to be determined.”45

Provisional measures can play a positive role in facilitating the final resolution of a
dispute. In the jurisprudence of the ITLOS, some of the provisional measures prescribed by
the ITLOS contain recommendations. “Recommendations may provide useful guidance for
the conduct of the parties without creating the burden of sanctions under international law
should any conduct be viewed askance.”46 In the Case Concerning Land Reclamation by
Singapore in and Around the Straits of Johor, the Tribunal recommended that the disputant
parties set up a group of independent experts to study and prepare an interim report on the
subject matter. The two sides formulated such a group and, based on the report of the group
of experts, solved their dispute through negotiations. In this respect, the Tribunal can be
facilitative of the dispute settlement.47

Limits of the ITLOS

Although the ITLOS is the only specialized international court for law of the sea disputes,
there are constraints and limitations that impinge on the competence of the Tribunal and,
to some extent, make its function awkward.

Competition for Jurisdiction

The first such constraint comes from the LOS Convention itself which, in establishing the
compulsory dispute settlement mechanism for law of the sea disputes, identified the ITLOS
as one of a number of mechanisms that can be utilized. Thus, the ITLOS does not have
exclusive jurisdiction over all the law of the sea disputes, but has to share such jurisdiction
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ITLOS: Procedures, Practices, and Asian States 137

with other international bodies such as the ICJ or arbitral tribunals. Competition between or
among existing international courts and arbitral tribunals is inevitable. The ITLOS is a new
judicial institution and, thus, it is in a relatively disadvantageous position in this competition.

Competition also arises from regional courts or tribunals. The most salient example is
the judicial organs formulated under the European Union (EU) legal framework. According
to the Treaty on European Union,48 EU members have agreed to render some of their
sovereign rights to the EU and let the organization exercise them on their behalf. This
arrangement also affects the settlement of certain kinds of law of the sea disputes. When
an EU member made a declaration under the LOS Convention, it usually also inserted
a paragraph regarding the EU competence. For example, the French declaration made in
April 1996 contains the following statement:

France recalls that, as a State member of the European Community, it has
transferred competence to the Community in certain matters covered under
the Convention. A detailed statement of the nature and scope of the areas of
competence transferred to the European Community will be made in due course
in accordance with the provisions of Annex IX of the Convention.49

When the European Community (EC) acceded to the LOS Convention, it made a declara-
tion stating that certain competences have been transferred from its member states to the
organization, including those in the protection and preservation of the marine environment,
commercial and customs policy, conservation, and management of sea fishing resources.50

Because of this special arrangement, courts established within the EU may have exclusive
competence in dealing with certain kinds of law of the sea disputes between EU member
states.

This situation is illustrated by the MOX Plant Case (Ireland v. United Kingdom),
which involved the ITLOS, an Annex VII arbitral tribunal and the European Court of
Justice (ECJ). The case was first submitted by Ireland to the ITLOS requesting provisional
measures to stop a plant from processing mixed oxide fuel (MOX) at Sellafield on the
Irish Sea coast in Cumbria, United Kingdom, and thus stopping the plant and vessels
from potentially polluting the marine environment of the Irish Sea. The request to the
ITLOS came while Ireland instituted proceedings against the United Kingdom before an
arbitral tribunal to be established in accordance with Annex VII of the LOS Convention.
In December 2001, the ITLOS issued an order of provisional measures requesting both
parties to exchange information, monitor environmental risks, devise measures to prevent
pollution, and prepare initial reports. The Commission of the European Communities
instituted proceedings against Ireland under the EC Treaty before the ECJ in October
2003, alleging that Ireland had breached relevant provisions of the EC Treaty by instituting
arbitration against the United Kingdom. The ECJ ruled that Ireland had breached Article
292 of the EC Treaty that requires EU members not to submit disputes concerning EC law
to any judicial body other than the ECJ.51 The arbitral tribunal proceeding was terminated
in June 2008 at the request of Ireland.52 It has been pointed out that:

the European Court’s judgment would seem to make it very unlikely that any
EC Member State would in the future risk breaching EC law by instituting
proceedings against another Member State before a court or tribunal other
than the European Court concerning a dispute relating to the Law of the Sea
Convention or any other agreement to which both the EC and its Member States
were parties, [and that EU member states would be] more cautious about using
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138 Z. Keyuan

the dispute settlement procedures of the Law of the Sea Convention against
non-Member States for fear of intruding on matters of EC competence.53

This may be a discouraging fact that will affect the judicial operations of the ITLOS.

Choice of Procedures

Regarding the choice of procedures (ITLOS, ICJ, arbitration) to be made by states parties
in accordance with Article 287 of the LOS Convention, as of July 2009, 47 states had made
statements on the choice of procedures. From the list prepared by the U.N. Office for Ocean
Affairs and the Law of the Sea, only 13 states (Argentina, Austria, Cape Verde, Chile,
Croatia, Germany, Greece, Hungary, Trinidad and Tobago, Tunisia, the United Republic
of Tanzania, and Uruguay) had selected the ITLOS as their first choice for the settlement
of law of the sea disputes. Others had selected the ICJ (including Denmark, Honduras,
Nicaragua, Norway, Sweden, and the United Kingdom), or arbitration as the first choice.
Some states (Australia, Belgium, Canada, Estonia, Finland, Italy, Latvia, Lithuania, Mexico,
Oman, Portugal, and Spain) listed the ITLOS and the ICJ in parallel without order of
preference.54 This indicates that, despite the fact that the ITLOS is designated as the first
dispute settlement mechanism under the LOS Convention, there are only a few countries
that favor its jurisdiction. None of the East Asian states have declared an option, with the
result (in accordance with Article 287(3) of the LOS Convention) that they have therefore
accepted arbitration. (See Table 2.)

Jurisdiction Exclusion

The third constraint on the ITLOS is also in the LOS Convention, which allows states
parties to exclude certain disputes from the compulsory dispute settlement mechanisms
established under the Convention. Article 298(1) provides that a state may declare nonac-
ceptance of compulsory dispute settlement for the following categories of disputes:
(1) disputes concerning the interpretation or application of Articles 5, 74, and 83 relat-
ing to sea boundary delimitations, or those involving historic bays or titles; (2) disputes
concerning military activities, including military activities by government vessels and air-
craft engaged in noncommercial service, and disputes concerning law enforcement activities
with regard to the exercise of sovereign rights or jurisdiction excluded from the jurisdiction
of a court or tribunal under Article 297(2) or (3); and (3) disputes with respect to which
the U.N. Security Council is exercising the functions assigned to it, unless the Security
Council decides to remove the matter from its agenda or calls upon the parties to settle it
by the means provided for in the Convention.

As of July 2009, there were 26 states parties that had made such declarations. (See
Table 3.) Among them, some states had excluded all of the above listed areas (e.g., China
and the Republic of Korea) and some had excluded one or two of them (e.g., the United
Kingdom and Italy). The effect of such an exclusion is clear: The disputes concerning those
matters are to be resolved by political means such as bilateral negotiation and consultation.
The significant use of the exemption provisions may discourage other states from using
compulsory dispute settlement.

Dispute Settlement for Deep Seabed Mining

The fourth constraint arises from the fact that deep seabed mining has not yet begun.
According to the LOS Convention, all disputes relating to Part XI and its annexes concerning
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ITLOS: Procedures, Practices, and Asian States 139

Table 2
Declarations in accordance with Article 298 of the 1982 Law of the Sea Convention

Date Exclusion Article
State (day/mon./yr.) 298(1)(a), (b), (c)

Argentina 01/12/1995 All three
Australia 22/03/2002 First
Belarus∗ 27/07/2001 All three
Canada 07/11/2003 All three
Cape Verde 10/08/1987 Second
Chile 25/08/1997 All three
China 25/08/2006 All three
Equatorial Guinea 20/02/2002 First
Denmark∗∗ 16/11/2004 All three
France 11/04/1996 All three
Gabon 23/01/2009 First
Iceland∗∗∗ 21/06/1985 First
Italy 13/01/1995 First
Mexico 06/01/2003 First and second
Norway∗∗ 24/06/1996 All three
Philippines∗∗∗∗ 08/05/1984 Unclear
Portugal 03/11/1997 All three
Republic of Korea 18/04/2006 All three
Republic of Palau 27/04/2006 Maritime boundaries
Russia 12/03/1997 All three
Slovenia∗∗ 11/10/2001 All three
Spain 19/07/2002 First
Tunisia 24/04/1985 All three
Ukraine 26/07/1999 First and second
United Kingdom 07/04/2003 Second and third
Uruguay 10/12/1982 Law enforcement activities

∗The declaration made upon its ratification on 30 August 2006 does not mention maritime boundary
delimitation.

∗∗For those countries, they do not accept an arbitral tribunal. It is assumed that they could accept
the jurisdiction of international adjudicative bodies.

∗∗∗Conciliation should be used for any interpretation of Article 83 of the Convention.
∗∗∗∗The Philippine declaration states that “the agreement of the Republic of the Philippines to

the submission for peaceful resolution, under any of the procedures provided in the Convention, of
disputes under article 298 shall not be considered as a derogation of Philippines sovereignty.”

Source: Adapted from UN Office for Ocean Affairs and the Law of the Sea, available at www.
un.org/Depts/los/convention agreements/convention declarations.htm (accessed on 3 July 2009).

deep seabed mining beyond the limits of national jurisdiction are within the competence
of the Seabed Disputes Chamber, which is a special chamber of the ITLOS.55 The Seabed
Disputes Chamber has broad competences in dealing with disputes relating to deep seabed
mining between states parties, between a state party and the International Seabed Authority
(ISA), between parties to a contract, between the ISA and a prospective contractor, or
between the ISA and a state enterprise, or even a natural or juridical person sponsored
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140 Z. Keyuan

Table 3
Law of the sea cases before the International Court of Justice since the entry into force of

the 1982 Law of the Sea Convention in 1994

2008 Maritime dispute (Peru v. Chile)
2006 Pulp mills on the River Uruguay (Argentina v. Uruguay)∗

2005 Dispute regarding navigational and related rights (Costa Rica v. Nicaragua)∗

2004 Maritime delimitation in the Black Sea (Romania v. Ukraine)
2003 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks, and South

Ledge (Malaysia/Singapore)
2002 Application for Revision of the Judgment of 11 September 1992 in the Case

Concerning the Land, Island and Maritime Frontier Dispute (El
Salvador/Honduras: Nicaragua intervening) (El Salvador v. Honduras)

Frontier dispute (Benin/Niger)∗

2001 Territorial and maritime dispute (Nicaragua v. Colombia)
1999 Territorial and maritime dispute between Nicaragua and Honduras in the

Caribbean Sea (Nicaragua v. Honduras)
1998 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)

Request for Interpretation of the Judgment of 11 June 1998 in the Case
Concerning the Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria), preliminary objections (Nigeria v. Cameroon)

1996 Kasikili/Sedudu Island (Botswana/Namibia)∗

1995 Fisheries jurisdiction (Spain v. Canada)
1994 Land and maritime boundary between Cameroon and Nigeria (Cameroon v.

Nigeria: Equatorial Guinea intervening)

∗These cases are disputes concerning rivers, but relevant to law of the sea disputes.
Source: Prepared by the author based on the information from the web site of the International

Court of Justice, available at http://www.itlos.org/start2 en.html (accessed on 3 July 2009).

by a state party.56 In comparison with the ICJ, which is only open to nation-states, the
Seabed Disputes Chamber can accept disputes submitted by natural or juridical persons.
The jurisdiction of the chamber is compulsory and no declaration relating to the choice
of procedure is required.57 The jurisdiction of the chamber is not subject to any exclusion
by states parties under Article 298 of the LOS Convention. It is predicted that, when deep
seabed mining commences, there will be a considerable number of disputes that involve
the Seabed Disputes Chamber of the ITLOS. Unfortunately, there is no prospect that deep
seabed mining is commencing in the near future with the commercial exploitation of deep
seabed polymetallic nodules seen as a “remote possibility.”58

Other Constraints

While the ICJ can establish jurisdiction over all legal disputes concerning any question of
international law,59 the jurisdiction of the ITLOS is limited to law of the sea disputes. In
practice, the ICJ has dealt with more cases on law of the sea disputes than the ITLOS since
the establishment of the latter. (See Tables 1 and 3.) In addition, it is generally understood
that territorial disputes over offshore or mid-ocean islands are not within the jurisdiction of
the ITLOS, although a different opinion has been expressed recently.60 This is one of the
reasons why some law of the sea disputes have been submitted to the ICJ rather than to the
ITLOS; for example, the case between Malaysia and Singapore concerning the sovereignty
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over tiny islets named Pedra Branca and Middle Rocks located at the north entrance of the
Straits of Malacca and Singapore.61

Looking back at the Third United Nations Conference on the Law of the Sea (UNCLOS
III) (1973–1982), there were divergent views regarding the creation of a new international
court for law of the sea disputes. Most developing countries supported a new court based
on the perspective that the ICJ largely represented the Western jurisprudence and lacked
universal representation for the world community.62 Nevertheless, developing countries
have been reluctant to use the Tribunal that they supported. Except for prompt release
cases, developing countries have relied on either the ICJ or arbitration for substantive cases
such as maritime boundary delimitation or island disputes.

It has been generally recognized in the first decade of its existence that the ITLOS
has failed to become the preeminent forum for the adjudication of maritime delimitations,
despite the fact that there is a special chamber of maritime boundary disputes.63 To date,
the ITLOS has played only a supporting or supplementary role in law of the sea dispute
settlement. With its competence in prompt release, the ITLOS provides legal facilitation to
the domestic courts where vessels have been detained. With regard to provisional measures,
the Tribunal provides assistance to arbitral tribunals that hear the merits of the disputes,
even though it is designated as a major—if not a most important—judicial organ to deal
with law of the sea disputes. Thus, the ITLOS has handled only one case on its merits,
M/V Saiga No. 2 (St. Vincent and the Grenadines v. Guinea), which accidentally fell within
the jurisdiction of the Tribunal because, based on the intention of the disputant parties, it
was to be submitted for arbitration and only later was transferred to the Tribunal.64 Some
states may view the ITLOS as “only a court of first instance, useful for an initial hearing
of the facts and for seeking provisional measures or prompt release, but not for a final
determination of the dispute.”65 In a word, for the first 12 years since its establishment in
1996, the contribution of the ITLOS to the settlement of law of the sea disputes has not
been very significant and has not yet met the expectations of the international community.
Thus, questions have been raised as to whether the ITLOS is in need of reform to respond
to emerging challenges.66

This does not mean that there has been no contribution from the ITLOS to the devel-
opment of international law. As former president of the ITLOS, Judge Rüdiger Wolfrum
has stated:

the Tribunal has been successful in helping States of both developed and de-
veloping nations to reach a peaceful solution with respect to cases involving,
inter alia, the freedom of navigation, prompt release of vessels and their crews,
protection and preservation of the marine environment, the commissioning of
a nuclear facility and the movement of radioactive materials, land reclamation
activities, fisheries, nationality of claims, use of force in law enforcement ac-
tivities, hot pursuit and the question of the genuine link between the vessel and
its flag State.67

It has been pointed out that the Tribunal’s examination of the right of the flag state to act
on behalf of foreigners on board, particularly relating to a ship’s crew, was influential in
the work of the International Law Commission on Diplomatic Protection.68 Yet, Sir Robert
Jennings wrote that: “the primary task of a court of justice is not to ‘develop’ the law, but to
dispose, in accordance with the law, of that particular dispute between the particular parties
before it.”69 If there are no cases for international court so as to fulfill its primary task, that
court may lose its legitimacy of existence.
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142 Z. Keyuan

Recent Efforts

Having realized that it might be marginalized among international courts and arbitral
tribunals, the ITLOS has made several efforts to market itself. One was the establishment
of the ITLOS Trust Fund available for law of the sea disputes. A resolution adopted by the
U.N. General Assembly approved the establishment of a voluntary trust fund to assist states
in the settlement of disputes through the ITLOS.70 As of the end of 2007, the balance in
the fund was US$104,412.71 In comparison, the trust fund for the ICJ established in 1989
contained US$2,402,864 as of 30 June 2007. It is doubtful how the Tribunal, with this small
amount of money, can actually help or even encourage disputant states to bring cases to it.

Another marketing effort was the initiation of regional workshops to highlight the
existence and availability of the Tribunal. Since 2006 workshops, with the support of the
Korean International Cooperation Agency (KOICA), have been held in Dakar, Libreville,
Kingston, Singapore, Bahrain, and Buenos Aires, with the intention “to provide government
experts working in the maritime field with insight into the Convention’s dispute settlement
system” and special attention given to the jurisdiction of the Tribunal and its procedures.72

One more endeavor from the ITLOS was its recent call on states parties to request it to
give advisory opinions. According to Wolfrum, these opinions “can be of great benefit in the
solution of international disputes” and the “Tribunal’s advisory function may guide parties
to a mutually satisfactory result.”73 The legal basis of the advisory competence, according
to Wolfrum, is Article 21 of the ITLOS Statute, which vests the Tribunal with jurisdiction
with respect to “all matters specifically provided for in any other agreement which confers
jurisdiction on the Tribunal” and such agreement may vest competence to issue an advisory
opinion in the Tribunal.74 The Tribunal has raised an innovative, but controversial, point
regarding its jurisdictional competence. According to the LOS Convention, only the Seabed
Disputes Chamber of the ITLOS has the competence to give advisory opinions at the request
of the Assembly or the Council of the International Seabed Authority on legal questions
arising within the scope of their activities,75 but the ITLOS itself has no jurisdiction to
give such opinions. It is doubtful whether the Tribunal has the competence as explained by
Wolfrum, who was its president at the time. It is understandable that any court or tribunal
may be tempted to try to extend its jurisdiction as far as possible,76 and the ITLOS is
no exception. However, if the ITLOS had such competence, there would be an express
provision in the LOS Convention or the ITLOS Statute similar to those provisions in the
ICJ Statute for the ICJ and in the LOS Convention for the Seabed Disputes Chamber.

Finally, it is worthwhile to look briefly at the question related to the fragmentation of
international law that could be caused by the proliferation of international judicial organs.
The issue of the fragmentation of international law caught the attention of the International
Law Commission in 2002, which established a study group to examine the issue. The study
group issued some draft conclusions in 2006.77 Proliferation of international courts and
tribunals has triggered a doubt as to the necessity and efficiency of their establishment; for
example, the International Criminal Tribunal for Rwanda (ICTR) completed only eight tri-
als in its first eight years of operation. Second, such proliferation may bring inconsistency
in international jurisprudence as well as overlapping jurisdiction. The judicial practices
concerning the Southern Bluefin Tuna Case indicate there is suspicion of conflicting in-
ternational jurisprudence between the ITLOS and the Annex VII Arbitral Tribunal that
revoked the provisional measures granted by the former. Judge Gilbert Guillaume, former
president of the ICJ, once criticized such proliferation and brought his concerns to the
United Nations.78 A Chinese delegate to the Sixth Committee of the UN General Assem-
bly stated: “with the ever increase of international judicial organs, how to ensure uniform
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application of international law so as to reduce the negative impact of the fragmentation of
international law while these organs properly fulfill their judicial functions is a question that
deserves the attention of the international community.”79 The argument is that it would be
most efficient to maximize the use of existing international courts, instead of establishing
more such courts. On the other hand, there is a need to reform the existing courts so as to
meet the expectations of the world community.

East Asian Attitudes and Practices

The attitudes of East Asian countries toward international judiciary vary due to different
cultural and societal backgrounds. Only three countries (Cambodia, Japan, and the Philip-
pines) in East Asia have accepted the ICJ’s compulsory jurisdiction. East Asian resort to
international courts is generally rare. (See Table 4.) The reluctance of most East Asian
countries to use international adjudication for dispute settlement may be rooted in Asian
cultures and legal traditions. In China legalism was long replaced by Confucianism, which
emphasized rule by virtue rather than rule by law. For ordinary people in the past, the use
of the law court for dispute settlement was regarded as unfriendly and confrontational.

Table 4
Cases submitted by Asian countries to the International Court of Justice

State Case

Cambodia Temple of Preah Vihear (with Thailand) (1959–1962)
India Right of Passage over Its Territory (with Portugal) (1955–1960)

Appeal Relating to the Jurisdiction of the ICAO Council (with Pakistan)
(1971–1972)

Trial of Pakistani Prisoners of War (with Pakistan) (1973)
Aerial Incident of 10 August 1999 (with Pakistan) (1999–2000)

Indonesia Sovereignty over Pulau Litigan and Pulau Sipadan (with Malaysia)
(1998–2002)

Iran Anglo-Iranian Oil Co. (with United Kingdom) (1951–1952)
United States Diplomatic and Consular Staff in Tehran (with United States)

(1979–1981)
Aerial Incident of 3 July 1988 (with United States) (1989–1996)
Oil Platforms (with United States) (1992–2003)

Malaysia Sovereignty over Pulau Litigan and Pulau Sipadan (with Indonesia)
(1998–2002)

Sovereignty over Pedra Branca, Middle Rocks and South Ledge (with
Singapore) (2003–2008)

Pakistan Appeal Relating to the Jurisdiction of the ICAO Council (with India)
(1971–1972)

Trial of Pakistani Prisoners of War (with India) (1973)
Aerial Incident of 10 August 1999 (with India) (1999–2000)

Singapore Sovereignty over Pedra Branca, Middle Rocks and South Ledge (with
Malaysia) (2003–2008)

Thailand Temple of Preah Vihear (with Cambodia) (1959–1962)

Compiled by the author.
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144 Z. Keyuan

They tended to seek a solution by negotiations, or third-party mediation. Although things
have changed dramatically over time, the unfavorable mentality surrounding courts of law
still exists and has been reflected in China’s attitude toward international adjudication.
This reluctance is also reflected in the attitudes of East Asian countries toward the dispute
settlement mechanisms under the LOS Convention. (See Table 5.)

Table 5
East Asian acceptance of the compulsory mechanisms under the 1982 Law of the Sea

Convention (LOS Convention)

Date of LOS
Convention ratification Compulsory mechanism

State (day/mon./yr.) accepted

Brunei Darussalam 05/11/1996 Arbitration (deemed)
Cambodia
China 07/06/1996 Arbitration (deemed)
Indonesia 03/02/1986 Arbitration (deemed)
Japan 20/06/1996 Arbitration (deemed)
Korea (North)
Korea (South) 29/01/1996 Arbitration (deemed)
Laos 05/06/1998 Arbitration (deemed)
Malaysia 14/10/1996 Arbitration (deemed)
Mongolia 13/08/1996 Arbitration (deemed)
Myanmar 21/05/1996 Arbitration (deemed)
Philippines 08/05/1984 Not specified∗

Russia 12/03/1997 Various choices∗∗

Singapore 17/11/1994 Arbitration (deemed)
Thailand
Vietnam 25/07/1994 Arbitration (deemed)

∗Upon signature (10 December 1982), the Philippines made the following declaration regarding
the acceptance of the settlement mechanisms:

The agreement of the Republic of the Philippines to the submission for peaceful resolu-
tion, under any of the procedures provided in the Convention, of disputes under article
298 shall not be considered as a derogation of Philippines sovereignty.

∗∗Upon signature (10 December 1982), the government of the former Soviet Union made the
following declaration regarding the acceptance of the settlement mechanisms:

1. The Union of Soviet Socialist Republics declares that, under article 287 of the United
Nations Convention on the Law of the Sea, it chooses an arbitral tribunal constituted in
accordance with Annex VII as the basic means for the settlement of disputes concerning
the interpretation or application of the Convention. It opts for a special arbitral tribunal
constituted in accordance with Annex VIII for the consideration of matters relating to
fisheries, the protection and preservation of the marine environment, marine scientific
research, and navigation, including pollution from vessels and dumping. It recognizes
the competence of the International Tribunal for the Law of the Sea, as provided for in
article 292, in matters relating to the prompt release of detained vessels and crews.

Source: Based on UN Office for Ocean Affairs and the Law of the Sea, “Settlement of Disputes
Mechanisms,” available at www.un.org/Depts/los/settlement of disputes/choice procedure.htm (ac-
cessed on 29 May 2009).
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In recent years, East Asia states have used international courts. There have been
two significant law of the sea cases submitted to the ICJ: the Case of Sovereignty over
Pulau Litigan and Pulau Sipadan (Malaysia/Indonesia) (1998–2002),80 and the Case on
Sovereignty over Pedra Branca, Middle Rocks and South Ledge (Malaysia/Singapore)
(2003–2008).81 Both cases concerned territorial disputes over small islands in the adjacent
seas to the countries concerned. In the first case, the ICJ found that the disputed islands
belonged to Malaysia. In the second, the Court found that Middle Rocks belonged to
Malaysia and Petra Branca to Singapore while South Ledge, a low-tide elevation, belonged
to the country where this feature is located within the territorial sea of that country.

Concerning the ITLOS, there have been four recent cases involving East Asian states:
two concerning prompt release and two requesting provisional measures. The two prompt
release cases both involved Japan whose vessels were detained by Russia in its EEZ for
alleged illegal fishing. In the Hoshinmaru Case, the two disputant parties were not in
agreement regarding the amount of the security bond imposed by the Russian authorities.
The Tribunal’s judgment in August 2007 adjusted the amount.82 In the Tomimaru Case,
submitted to the ITLOS by Japan in 2007, the Tribunal ruled that no decision was called
for because the targeted Japanese vessel had been confiscated by the Russian authorities.83

The implications of these two cases for East Asian states lie in the fact that, although the
states do not accept the compulsory jurisdiction of the ITLOS for the settlement of their
law of the sea disputes, it is possible that they may use the Tribunal to seek prompt release
of their vessels and crews once detained.

In comparison with the cases of prompt release, the ITLOS has played a more significant
role in the cases concerning provisional measures. In the Southern Bluefin Tuna Case
(New Zealand/Australia v. Japan),84 Japan was forced to respond to the case submitted by
Australia and New Zealand in July 1999. The two Southern Ocean countries requested the
Tribunal to adopt provisional measures (an interim injunction) to stop Japan’s unilateral
experimental fishing of southern bluefin tuna in 1999. They alleged that Japan had breached
its obligations under Articles 64 and 116–119 of the LOS Convention in relation to the
conservation and management of the southern bluefin tuna stock by: failing to adopt
necessary conservation measures for its nationals fishing on the high seas so as to maintain
or restore the stock to levels that could produce the maximum sustainable yield; carrying
out unilateral experimental fishing in 1998 and 1999 that had, or would, result in southern
bluefin tuna being taken by Japan over and above agreed national allocations; and taking
unilateral action contrary to the rights and interests of Australia and New Zealand.

In its response, Japan asked the Tribunal to deny the provisional measures requested by
Australia and New Zealand. In Japan’s view, the two countries had not met the conditions
set in international law:

First, the Annex VII tribunal must have prima facie jurisdiction. This means
among other things that the dispute must concern the interpretation or applica-
tion of UNCLOS and not some other international agreement. Second, Australia
and New Zealand must have attempted in good faith to reach a settlement in
accordance with the provisions of UNCLOS Part XV, Section 1.85

Japan had no objection to the jurisdiction of ITLOS if the Tribunal was of the view that it
possessed the jurisdiction over the case. Japan requested that

the Tribunal grant Japan provisional relief in the form of prescribing that
Australia and New Zealand urgently and in good faith recommence negotiations
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146 Z. Keyuan

with Japan for a period of six months to reach a consensus on the outstanding
issues between them, including a protocol for a continued EFP (experimental
fishing program) and the determination of a TAC (total allowable catch) and
national allocations for the year 2000.86

In addition, Japan asked the Tribunal to “require Australia and New Zealand to fulfill their
obligations to continue negotiations over this scientific dispute.”87

In August 1999, the Tribunal delivered an order containing several decisions. First,
the three countries concerned were not to aggravate or extend the dispute and their annual
catches should not exceed the annual national allocations last agreed by the parties. Japan
should refrain from conducting an experimental fishing program except with the agreement
of the other parties or unless the experimental catch was counted against its annual national
allocation. The parties were to resume negotiations without delay with a view toward
reaching agreement on measures for the conservation and management of southern bluefin
tuna. Second, each party was to submit an initial progress report to the ITLOS as well as
further reports and information upon request. Third, the provisional measures prescribed
in the order were to be notified to all states participating in the southern bluefin tuna
fishery.

Following the ITLOS order provisional measures, an arbitral tribunal was established
to deal with the substance of the dispute over southern bluefin tuna. In August 2000 the
tribunal issued its award, ruling that it had no jurisdiction over the matter.88 Though the
tribunal declined its jurisdiction to deal with the merits of the dispute, the significance of
the case lies in the fact that this arbitral tribunal was the first one established in accordance
with Annex VII to the LOS Convention. With its award, the provisional measures ordered
by the ITLOS were no longer in force.

The other case concerning provisional measures was the Case Concerning Land Recla-
mation by Singapore in and Around the Straits of Johor (Malaysia v. Singapore).89 The
case was submitted to the ITLOS in September 2003 by Malaysia, which requested the
Tribunal to prescribe provisional measures to stop Singapore’s land reclamation activities
in the vicinity of the maritime boundary between the two states or in areas claimed as
territorial waters by Malaysia pending the decision of an arbitral tribunal.90 The Tribunal
reiterated its statement from the MOX Plant Case that “the duty to cooperate is a fundamen-
tal principle in the prevention of pollution of the marine environment under Part XII of the
Convention and general international law.”91 The Tribunal issued an order in October 2003
prescribing that Malaysia and Singapore should cooperate by establishing a group of inde-
pendent experts to study and prepare an interim report on the subject matter. The order also
directed that Singapore should not “conduct its land reclamation in ways that might cause
irreparable prejudice to the rights of Malaysia or serious harm to the marine environment,
taking especially into account the reports of the group of independent experts” and decided
that “Malaysia and Singapore shall each submit the initial report referred to in article 95,
paragraph 1, of the Rules, not later than 9 January 2004 to this Tribunal and to the Annex
VII arbitral tribunal, unless the arbitral tribunal decides otherwise.”92 Following the order,
the two sides established a group of experts that submitted its final report on 5 November
2004. Based on the report, an agreement was reached on 26 April 2005. According to it,
the two sides agreed to terminate the case with Singapore modifying the final design of the
shoreline of its land reclamation, Singapore compensating affected Malaysia fishermen,
and a discussion and monitoring of the environmental impacts in the Straits of Johor by the
Malaysia-Singapore Joint Committee on the Environment (MSJCE).93 It should be noted
that the jurisdiction of the ITLOS in the above two cases was limited to the prescription of
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provisional measures without touching on the merits of the disputes. However, in the second
case, the order issued by the ITLOS played a role in promoting the bilateral agreement
resolving the dispute.

Three critical factors will influence whether the East Asian states gradually accept
international adjudication. First, domestic changes in each country will affect this. In the
case of China, during the Mao Tse-tung’s era (1949–1976), China refused to engage with
such a mechanism, whether judicial or arbitral. During Deng Xiaoping’s era (1978–1997),
China began to consider the practicality and necessity of international judicial means and
accepted international arbitration through the ratification of many international treaties; in
particular, those relating to economic cooperation and international trade. In the post-Deng
era (after 1997), China has become even more receptive, particularly after joining the
World Trade Organization and adopting a market economy policy. Communist ideology is
no longer a guiding principle. Though still reluctant to accept international adjudication,
China seems quite ready and comfortable with international arbitration.

A recent example is the China-ASEAN Agreement on Dispute Settlement Mechanism
of the Framework Agreement on Comprehensive Economic Co-operation between the As-
sociation of Southeast Asian Nations (ASEAN) and the People’s Republic of China (the
Dispute Settlement Mechanism Agreement) signed on 29 November 2004.94 It designates
three means of dispute settlement consultation, conciliation or mediation, and arbitration.
If consultations cannot solve a dispute within the prescribed time limit, the complaining
party may make a written request to the party complained against to appoint an arbitral tri-
bunal. The signing of this agreement has been hailed as having “far-reaching significance”
even beyond China-ASEAN relations as it is “a sign of the changing attitude of the Chi-
nese government towards international dispute settlement methods” and the first time that
China “had signed such a special and detailed agreement with other states or international
organizations.”95

Second, the mushrooming of international and regional organizations and institutions
will push East Asian countries toward further global integration and interdependence.
Potential and existing disputes will be curbed or resolved via these arrangements. For
example, the EU mediation of the Gabčı́kovo-Nagymaros Project dispute played a key
role in persuading the parties to submit the dispute to the ICJ.96 Regional organizations
such as ASEAN may play a similar role in facilitating the settlement of law of the sea
disputes in East Asia. Within ASEAN, there are a number of legal instruments concerning
dispute settlement among member states and between member states and other states. The
establishment of a regional court for ASEAN has been put forward.97 It is expected that
the recent adoption of the ASEAN Charter will further facilitate the dispute settlement
mechanisms in the region.98

Finally, the globalization process brings to East Asian countries new challenges and
opportunities. The concept of sovereignty has changed from self-protection to modern
interdependence. Interdependence, integration, and globalization will enhance the estab-
lishment of a concerted and firm East Asian conviction that the rule of law must be applied
at the bilateral, multilateral, regional, and global levels. In this context, law of the sea
disputes can be effectively controlled via cooperative channels and third-party intervention
mechanisms so as to realize the goal of their avoidance, prevention, and settlement.

Conclusion

The 2005 World Summit—High-Level Plenary Meeting of the 60th Session of the General
Assembly called for universal adherence to and implementation of the rule of law at both
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148 Z. Keyuan

the national and international levels.99 Resort to international adjudication is an essential
component of the rule of law at the global level. An increase of legal awareness can
widen the window of opportunity for disputant states to submit their maritime disputes
to international adjudicative or arbitral bodies for settlement when bilateral negotiations
have failed. The lack of substantive cases at the ITLOS poses a serious problem for this
judicial body and, should the situation linger, its legitimacy and competence may be further
questioned. The Conference of the Parties to the LOS Convention may consider it necessary
to reform the ITLOS so as to revitalize it to meet the expectations of the world community.
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Extract from Sohn, L.B., Noyes, J.E., Gustafson Juras, K., Franckx, E., “Law of the Sea in a 
Nutshell”(2nd ed. West, 2010)
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National Assembly of Mauritius, 18 January 2010, Reply to Private Notice Question 
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Annex 153 

Email exchange between Sarah Clayton, Assistant Private Secretary to the Parliamentary Under 
Secretary of State Chris Bryant, and Joanne Yeadon, Head of “BIOT”& Pitcairn Section, UK 

Foreign and Commonwealth Office, 30 March 2010 
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Email dated 31 March 2010 from John Murton, British High Commissioner to Mauritius to 
Ewan Ormiston, British High Commission, Port Louis 
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Email exchange between Catherine Brooker, Private Secretary to the Foreign Secretary and 
Joanne Yeadon, Head of “BIOT”& Pitcairn Section, UK Foreign and Commonwealth Office, 30-

31 March 2010 
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Minute dated 31 March 2010 from Joanne Yeadon, Head of “BIOT” & Pitcairn Section, UK 
Foreign and Commonwealth Office to Colin Roberts, Director, Overseas Territories Directorate 
and the Private Secretary to the Foreign Secretary, “British Indian Ocean Territory: MPA: Next 

Steps: Mauritius” 
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Annex 159 

Letter dated 8 April 2010 from the Minister of Foreign Affairs, Regional Integration and 
International Trade, Mauritius to Hon. Edward Davey MP 



REPU BLIC OF MA URITI US 

Minister of Foreign Affairs, Regional Integration and International Trade 

Ref: 1197/28/10 8 April 2010 

Dear Hon. Davey, 

You will certainly appreciate that Mauritius and the United Kingdom enjoy 
close and friendly relations based on shared values such as democracy, respect for 
human rights , the rule of law and good governance. The ties between our two 
countries have been consolidated over the years through meaningful cooperation 
not only at the bilateral level, but also within the Commonwealth. 

In turn, I would also wish to place on record our appreciation for your support 
to Mauritius on the issue of the Chagos Archipelago and to the cause of Mauritians 
of Chagossian origin. 

There is now an issue of serious concern to the Government of Mauritius to 
which I should draw your attention. 

Mauritius was shocked and dismayed to learn that UK Foreign Secretary 
David Miliband has decided to create a marine protected area in the waters of the 
Chagos Archipelago which forms an integral part of the territory of Mauritius under 
both international law and our national law. 

The Chagos Archipelago was illegally excised by the British Government from 
the territory of Mauritius prior to grant of independence in violation of UN General 
Assembly resolutions 1514 (XV) of 14 December 1960 and 2066 (XX) of 16 
December 1965. Since . our independence, we have consistently protested. against 
this illegal excision and pressed for the early and unconditional return of the Chagos 
Archipelago to Mauritius. 

Successive British Governments have assured the Mauritian authorities that 
the Chagos Archipelago will be returned to Mauritius when it will no longer be 
needed for defence purposes. However, these assurances have always stopped 
short of providing a specific date for the effective return of the Chagos Archipelago 
to Mauritius. 

Following the launch by the British Government last November of global 
public consultations on their proposal for the creation of a marine protected area in 
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the waters of the Chagos Archipelago, we have on several occasions conveyed our 
strong opposition to such a project being undertaken without consultation with and 
the consent of the Government of Mauritius. 

The Government of Mauritius considers that the unilateral establishment of a 
marine protected area around the Chagos Archipelago infringes the sovereignty of 
Mauritius over the Archipelago. The creation of such a marine protected area also 
runs counter to the assurances given by the British Government that the Chagos 
Archipelago will be returned to Mauritius. It is also noted that the Anglo-US Lease 
Agreement in respect of the Chagos Archipelago, concluded in breach of the 
sovereignty of Mauritius over the Chagos Archipelago, is due to expire in 2016. 

The Government of Mauritius further believes that the creation of a marine 
protected area around the Chagos Archipelago at this stage is an impediment to the 
right of settlement in the Chagos Archipelago of Mauritians, including the right of 
return of Mauritians of Chagossian origin which presently is under consideration by 
the European Court of Human Rights. 

The Government of Mauritius has therefore decided not to recognize the 
existence of the marine protected area and is considering legal and all other options 
that may exist. 

As the unilateral creation of a marine protected area around the Chagos 
Archipelago is totally unacceptable to the Government of Mauritius, I hope that this 
decision can be reviewed in due course. I have no doubt that Mauritius can continue 
to rely on your invaluable support for the early return of the Chagos Archipelago to 
Mauritius. 

Please accept, Hon. Davey, the assuranc --6fmyfughest consideration . 

Hon. Edward Davey MP 
House of Commons 
London SW1A OAA 
United Kingdom 
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Letter dated 8 April 2010 from the Minister of Foreign Affairs, Regional Integration and 
International Trade, Mauritius to Rt. Hon. William Hague MP 



RE PUBLI C OF MAURITIUS 

Minister of Foreign Affairs, Regional Integration a/ld International Trade 

Ref: 1197/28/10 8 April 2010 

Dear Hon. Hague, 

You will certainly appreciate that Mauritius and the United Kingdom enjoy 
close and friendly relations based on shared values such as democracy, respect for 
human rights , the rule of law and good governance. The ties between our two 
countries have been consolidated over the years through meaningful cooperation 
not only at the bilateral level, but also within the Commonwealth. 

Nonetheless, there is an issue of serious concern to the Government of 
Mauritius to which I would wish to draw your attention. 

Mauritius was shocked and dismayed to learn that UK Foreign Secretary 
David Miliband has decided to create a marine protected area in the waters of the 
Chagos Archipelago which forms an integral part of the territory of Mauritius under 
both' international law and our national law. I understand that our High 
Commissioner in London, H.E. Mr. A. Kundasamy, has had the opportunity to brief 
you on the illegal excision of the Chagos Archipelago by the British Government 
from the territory of Mauritius prior to grant of independence in violation of United 
Nations General Assembly resolutions 1514 (XV) of 14 December 1960 and 2066 
(XX) of 16 December 1965. 

Since our independence, we have consistently protested against this illegal 
excision and pressed for the early and unconditional return of the Chagos 
Archipelago to Mauritius. Successive British Governments have assured the 
Mauritian authorities that the Chagos Archipelago will be returned to Mauritius when 
it will no longer be needed for defence purposes. However, these assurances have 
always stopped short of providing a specific date for the effective return of the 
Chagos Archipelago to Mauritius. 

Following the launch by the British Government last November of global 
public consultations on their proposal for the creation of a marine protected area in 
the waters of the Chagos Archipelago, we have on several occasions conveyed our 
strong opposition to such a project being undertaken without consultation with and 
the consent of the Government of Mauritius. 
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The Government of Mauritius considers that the unilateral establishment of a 
marine protected area around the Chagos Archipelago infringes the sovereignty of 
Mauritius over the Archipelago. The creation of such a marine protected area also 
runs counter to the assurances given by the British Government that the Chagos 
Archipelago will be returned to Mauritius .. It is also noted that the Anglo-US Lease 
Agreement in respect of the Chagos Archipelago, concluded in breach of the 
sovereignty of Mauritius over the Chagos Archipelago, is due to expire in 2016. 

The Government of Mauritius further believes that the creation of a marine 
protected area around the Chagos Archipelago at this stage is an impediment to the 
right of settlement in the Chagos Archipelago of Mauritians, including the right of 
return of Mauritians of Chagossian origin which presently is under consideration by 
the European Court of Human Rights. 

The Government of Mauritius has therefore decided not to recognize the 
existence of the marine protected area and is looking into legal and all other options 
that may exist. 

As the unilateral creation of a marine protected area around the Chagos 
Archipelago is totally unacceptable to the Government of Mauritius, I hope that this 
decision can be reviewed in due course. Indeed, my earnest hope is that the whole 
issue of the Chagos Archipelago be revisited with an open mind, in line with the 
commitment taken by the Shadow Minister for Africa, Han. Keith Simpson, on 10 
March last in Westminster Hall during the debate on the Chagos Archipelago. 

Please accept, Han. Hague, the hest consideration. 

The Rt. Hon. William Hague MP 
House of Commons 
London SW1 A OAA 
United Kingdom 

Dr 
Minister 
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Extract of Information Paper CAB (2010) 295 – Official Mission to France and the United 
Kingdom, 9 June 2010 
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National Assembly of Mauritius, 27 July 2010, Reply to PQ No. 1B/324 



EXTRACT 
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In accordance with the provIsIOns of the Public Procurement Act, the unsuccessfu l 

bidders were given seven days from the date of the notification to challenge the award . On 16 

July 2010, one of the unsuccessful bidders challenged the award. On 21 July 2010, the 

unsuccessful bidder was informed that the bid of that company did not comply with the bidding 

requirements, and was therefore considered non-responsive. 

I am informed that once the challenge is resolved, the Commissioner of Prisons will issue 

the letter of award to the successful bidder. 

In regard to part (b) of the question, I am informed that, initially, decision was taken to 

construct three prisons for some 250 detainees each. In that regard, two plots of land situated at 

Rose Belle were vested in the then parent Ministry in 2001 and 2004 with a view to 

accommodating the first of these prisons. However, in September 2004, the site at Rose Belle 

was found to be unsuitable. A new site was subsequently identified at Melrose in 2005 and in 

2006, it was decided that only one prison would be constructed to accommodate about 750 

detainees. A plot of land of 37 arpents was vested in the Prime Minister ' s Office in September 

2007 to that effect. 

I am informed that, in the absence of detai led design and drawings of the new prisons, an 

estimated project value of Rs400m appeared in the Capita l Budget for the construction of those 

prisons for budgetary purposes from Financial Year 1999-2000 to Financial Year 2008/09 . The 

cost estimate of the New High Security Prison at Melrose was worked out only after completion 

of the detailed design of the buildings and facilities in February 2009. Accordingly, in the 

Budget for the period July to December 2009, the estimated project value for 

the construction of the prison at Melrose stands at Rs 1 ,350m. 

I am informed that there has been no increase in the project value for the construction of 

the new prison at Melrose. 

CHAGOS ARCHIPELAGO - MARINE PROTECTED AREA - SETTING UP 



172 

(No. IB/324) Mrs J. Radegonde (Fourth Member for Savanne & Black River) asked 

the Prime Minister, Minister of Defence, Home Affairs and External Communications whether, 

in regard to the project by the British Government for the setting up of a marine park at the 

Chagos Archipelago, he will state where matters stand. 

Reply: In reply to PQ BI1247 on 01 December last, I informed the House that the British 

Government launched on 10 November 2009 a public consultation on the proposal for the 

creation of a Marine Protected Area around the Chagos Achipelago unilateral ly and in total 

disregard of the discussions at the second round of bilateral talks between Mauritius and the UK 

on the Chagos Archipelago held on 21 July 2009. 

On several occasions, the Government of Mauritius conveyed its opposition to the UK 

proposal for the establishment of a Marine Protected Area around the Chagos Archipelago. It 

also requested the British Government to stop the public consultation it had launched on the 

proposed Marine Protected Area and to withdraw the Consultation Document of the UK Foreign 

and Commonwealth Office which was unilateral and prejudicial to the interests of Mauritius. 

The British Government did not halt the public consultation but instead extended its deadline . 

On 0 I April 2010, the British Government again, unilaterally decided to create a Marine 

Protected Area around the Chagos Archipelago. The Marine Protected Area wou ld include a 

"no-take" marine reserve where commercial fishing will be banned, but exclude Diego Garcia 

from its coverage. 

On 02 April 2010, the Government of Mauritius informed the British Government, by 

way of a note of protest, of its strong objection to the unilateral creation by the UK of a Marine 

Protected Area around the Chagos Archipelago and of our decision not to recognize the existence 

of the Marine Protected Area. 

On 13 April 2010, the British High Commission responded to the note of protest by way 

ofa Note Verbale. While taking note of the objection of the Government of Mauritius to the 

creation of a Marine Protected Area around the Chagos Archipelago, the UK emphasized that the 

establishment of a Marine Protected Area does not change its commitment to cede the territory to 

Mauritius when it is no longer needed for defence purposes. It also pointed out that this decision 

is without prejudice to the outcome of the case brought by Mr Bancoult before the European 

Court of Human Rights . The UK added that it intends to continue working closely with all 
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interested stakeholders, both in the UK and internationally, towards implementing the Marine 

Protected Area. 

The creation of a Marine Protected Area around the Chagos Archipelago in disregard of 

the sovereignty of Mauritius over the territory is totally unacceptable to the Government of 

Mauritius as it impedes the use by Mauritius of the fisheries and other marine resources of the 

ocean around the Chagos Archipelago in the exercise of its sovereignty rights. It also prevents 

the eventual resettlement of the Chagossians who were forcibly evicted from the Chagos 

Archipelago to pave the way for the establishment of a military base in Diego Garcia . 

Following the change in Government in the UK on 06 May last, the hon. Prime Minister 

had a meeting in London with the Rt. Hon. William Hague, UK Foreign Secretary, on 03 June 

2010. 

The hon. Prime Minister expressed concern over the decision of the former UK 

Government to establish a Marine Protected Area around the Chagos Archipelago despite the 

undertaking given by the former British Prime Minister that the project would be put on hold and 

discussed within the framework of the bilateral talks between Mauritius and the UK. He further 

pointed out that the decision is tainted with illegality . 

The UK Foreign Secretary informed the Hon. Prime Minister that he would revert to him 

as he was not fully conversant with all issues regarding the Chagos Archipelago. 

It was also proposed that a meeting be held between Mr Henry Bellingham, Minister for 

Africa and Overseas Territories at the UK Foreign and Commonwealth Office, and the Hon. 

Minister of Foreign Affairs, Regional Integration and International Trade to discuss the way 

forward on the Chagos issue. 

In the course of a debate in the House of Lords on 29 June last, on the establishment of a 

Marine Protected Area around the Chagos Archipelago, it was revealed that the new British 

Government may not necessarily hold a different view from the previous Government on this 

issue. 

In the circumstances, the Government of Mauritius is already discussing with our new 

legal adviser on the Chagos question , Mr Philippe Sands, Q.c., on the way forward. 

The hon. Prime Minister on his recent trip to the UK, has had two meetings with Mr 

Philippe Sands to discuss this issue. 
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National Assembly of Mauritius, 9 November 2010,  Reply to PQ No. 1B/540 
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Both the Police and the Independent Broadcasting Authority are enquiring into the 

matter. 

SERGEANT - PROMOTION TO INSPECTOR 

(No. IB/539) Mr A. Ganoo (First Member for Savanne & Black River) asked the 

Prime Minister, Minister of Defence, Home Affairs and External Communications whether, in 

regard to the promotion exercise of Police Officers in the grade of Sergeant to that of Inspector, 

he will, for the benefit of the House, obtain from the Commissioner of Police, information as to 

if it has now been completed and if not, why not. 

Reply: I am informed by the Commissioner of Police that the administrative procedure 

to enable the implementation of the promotion exercise has not been completed. Promotion from 

the rank of Sergeant to Inspector will follow shortly. 

CHAGOS ARCHIPELAGO - MARINE PROTECTED AREA 

(No. IB/540) Mrs A. Navarre-Marie (First Member for GRNW & Port Louis West) 

asked the Prime Minister, Minister of Defence, Home Affairs and External Commun ications 

whether, in regard to the Marine Protected Area in the Chagos Archipelago, he will state when 

the Mauritian Government last raised the issue with the Government of the United Kingdom, 

indicating the outcome thereof. 

Reply: Since the launching by the British Government on 10 November 2009 of a pub lic 

consultation on the proposal for the creation of a marine protected area around the Chagos 

Archipelago, the Government of Mauritius has conveyed on several occasions its opposition to 

the project. It had also requested the British Government to stop the public consultation it had 

launched and to withdraw the Consultation Document of the UK Foreign and Commonwealth 

Office which was unilateral and prejudicial to the interests of Mauritius . The British Government 

did not halt the public consultation but instead extended its deadline despite the assurances given 

to me by the Former British Prime Minister at the last Commonwealth Heads of Government 

Meeting that the creation of the marine protected area would be put on hold and discussed within 

the framework of the bilateral talks between Mauritius and UK. 
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On 01 April 2010, the British Government unilaterally decided to create a manne 

protected area around the Chagos Archipelago allegedly to protect the marine environment. The 

marine protected area includes a "no-take" marine reserve where commercial fishing is banned, 

but excludes Diego Garcia from its coverage. 

On 02 April 2010, the Government of Mauritius informed the British Government, by 

way of a note of protest, of its strong objection to the unilateral creation by the UK of a marine 

protected area around the Chagos Archipelago and its decision not to recognise the existence of 

the marine protected area. 

On 13 April 2010, the British High Commission responded to the note of protest by way 

of a Note Verbale. While taking note of the objection of the Government of Mauritius to the 

creation of a marine protected area around the Chagos Archipelago, the UK emphasized that the 

establishment of a marine protected area does not change its commitment to cede the territory to 

Mauritius when it is no longer needed for defence purposes. It also pointed out that this decision 

is without prejudice to the outcome of the case brought by Mr BANCOUL T before the European 

Court of Human Rights. The UK added that it intends to continue working closely with all 

interested stakeholders, both in the UK and internationally, towards implementing the marine 

protected area. 

The creation of a marine protected area around the Chagos Archipelago in disregard of 

the sovereignty of Mauritius over the territory is totally unacceptable to the Government of 

Mauritius as it prevents the use by Mauritius of the fisheries and other marine resources of the 

ocean around the Chagos Archipelago in the exercise of its sovereignty rights. It also constitutes 

a serious impediment to the eventual resettlement of the Mauritians of Chagossian origin who 

were forcibly evicted from the Chagos Archipelago to pave the way for the establishment of a 

military base in Diego Garcia. 

Following the change in Government in the UK last May, I had a meeting in London with 

the Rt. hon. William Hague, the UK Foreign Secretary on 03 June 20 I 0. I expressed concern 

about the decision of the former UK Government to establ ish a marine protected area around the 

Chagos Archipelago and added that the decision of the former UK Government is tainted with 

illegality. 
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The UK Foreign Secretary informed me that he would revert to me as he was not fully 

conversant with all issues regarding the Chagos Archipelago. 

It was also proposed that a meeting be held between hon. Henry Bellingham, Minister for 

Africa and Overseas Territories at the UK Foreign and Commonwealth Office, and the Hon. 

Minister of Foreign Affairs, Regional Integration and International Trade to discuss the way 

forward on the Chagos Archipelago issue. 

The hon. Minister of Foreign Affairs, Regional Integration and International Trade had a 

meeting with hon. Bellingham on 22 July 2010 in Kampala, Uganda in the margins of the AU 

Executive Council meeting. During the meeting, Minister Boolell reiterated the sovereignty of 

Mauritius over the Chagos Archipelago as well as our objection to the unilateral establishment 

by the UK of a marine protected area around the Chagos Archipelago. In response, Minister 

Bellingham indicated that the new British Government would have handled the issue of the 

marine protected area differently . 

It is now clear that the new British Government does not hold a different view from the 

previous Government on the issue of the marine protected area or on the sovereignty of the 

Chagos Archipelago. 

In the circumstances, the Government of Mauritius is now considering other options to 

counter the unilateral establishment by the UK Government of a marine protected area around 

the Chagos Archipelago and for Mauritius to exercise its sovereignty over the Chagos 

Archipelago. 

MINORS - SEXUAL ASSAULT - REPORTED CASES 

(No. IB/54I) Mrs L. Ribot (Third Member for Stanley and Rose Hill) asked the 

Prime Minister, Minister of Defence, Home Affairs and External Communications whether, in 

regard to sexual assault on minors, he will, for the benefit of the House, obtain from the 

Commissioner of Police, information as to the -

(a) number of reported cases thereof, since July 2006 to-date, and 

(b) actions taken to address same and the additional ones, if any , that are 

being envisaged. 



�

�

�

�

�

�

�

�

�

Annex 166 

Witness Statement of Sylvestre Sakir, 17 August 2011 
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Witness Statement of Louis Joseph Volly, 19 September 2011 
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Abstract
It is unclear whether Law of the Sea tribunals under the Law of the Sea Convention (LOSC, 
or the Convention) have jurisdiction to determine maritime boundary disputes involving con-
current land sovereignty issues. !e text of the Convention and case law are silent in this 
respect. !e only reference is in LOSC Article 298(1)(a)(i), which allows States to make dec-
larations exempting maritime delimitations from compulsory dispute settlement, excluding 
concurrent territorial questions even from conciliation. However, it leaves unclear whether 
concurrent land sovereignty issues are also excluded in the absence of such declarations. !ere 
are indications that LOS tribunals may be able to decide ancillary land issues so long as these 
do not constitute the ‘very subject-matter’ of the dispute, or rely on an alternative jurisdic-
tional basis. !e question of competence over mixed disputes may be less extensive in effect 
than is often believed. States should not avoid initiating proceedings based on the view that 
LOS tribunals might not ultimately exercise jurisdiction. 

Keywords 
United Nations Convention on the Law of the Sea; jurisdiction of Law of the Sea tribunals 
under the LOSC; maritime boundary delimitation; mixed disputes; disputed areas in South-
east Asia; territorial sovereignty over islands; LOSC Article 298(1)(a); LOSC Article 300

La mer a toujours été battue par deux grands vents contraires: le vent du large, 
qui souffle vers la terre, est celui de la liberté; le vent de la terre vers le large est 
porteur des souverainetés. Le droit de la mer s’est toujours trouvé au cœur de leurs 
affrontements.1

* L.L.M. (Utrecht), M.Jur. (Oxon.).
1 R.-J. Dupuy, ‘La mer sous compétence nationale’ in R.-J. Dupuy and D. Vignes (eds), Traité 
du Nouveau Droit de la Mer (Económica, Paris 1985) 220, cited in B.H. Oxman, ‘!e Terri-
torial Temptation: A Siren Song at Sea’ (2006) 100 American Journal of International Law 
[AJIL] 830.
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Introduction

!e United Nations Law of the Sea Convention (LOSC or the Convention) 
provides States with a comprehensive system for dispute settlement,2 includ-
ing the International Tribunal for the Law of the Sea (ITLOS or the Tribunal) 
and the Annex VII arbitral tribunals—both hereinafter referred to as ‘Law of 
the Sea’ or ‘LOS’ tribunals. !ese tribunals have competence over a wide range 
of maritime disputes, including maritime boundary delimitations. Often, 
however, maritime disputes may involve concurrent questions of territorial 
sovereignty (such as disputed land termini or islands). It is as of yet unclear 
whether LOS tribunals have the jurisdiction to resolve territorial issues3 in the 
process of effectuating maritime delimitations. 

!e lack of clarity may undermine the effectiveness of dispute settlement 
under the Convention, and impede the resolution of tension-ridden maritime 
conflicts, a surprising number of which still remain unresolved around the 
globe.4 Conversely, it has been argued that if LOS tribunals were to assert 
competence over ancillary land sovereignty issues, they might preside over 
disputes that States themselves may not want resolved, thus exceeding their 
consensual basis of jurisdiction under the LOSC. 

Although the Convention is silent in this respect, one of the ‘optional 
exceptions’ to compulsory procedures in Part XV of the LOSC, contained in 
Article 298(1)(a)(i), may be crucial to the discussion. !is provision allows 
States to make advance declarations5 excluding sea boundary disputes from 
the scope of compulsory binding procedures under the LOSC, and also pro-
vides that “any dispute that necessarily involves the concurrent consideration 
of any unsettled dispute concerning sovereignty or other rights over continen-
tal or insular land territory” shall furthermore be barred from submission to 
conciliation under LOSC Annex V, section 2. 

An investigation of the LOSC travaux préparatoires will attempt to discern 
the drafters’ intention regarding maritime delimitations involving questions 
over disputed territory (‘mixed disputes’). !e previous literature does not 
seem to have dealt with the topic sufficiently, and the relevant case law of LOS 

2 See discussion infra on the ‘comprehensiveness’ of LOSC dispute settlement procedures.
3 !e term ‘territorial’ in this context is used to refer solely to land territory (continental or 
insular).
4 According to one estimate, 259 of the planet’s 427 maritime boundaries remain undelim-
ited—J.M. Van Dyke, ‘Disputes over Islands and Maritime Boundaries in East Asia’ in 
S.-Y. Hong and J.M. Van Dyke (eds), Maritime Boundary Disputes, Settlement Processes, and the 
Law of the Sea (Martinus Nijhoff, Leiden 2009) 40. 
5 Declarations can be made at any time, but have no retroactive effect if proceedings have 
already commenced (Art. 298(3)). 
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tribunals is scarce. !us, a further step will be to relate this jurisdictional 
dilemma to how other international judicial bodies, notably the International 
Court of Justice (ICJ or the Court), have handled (or managed to evade) juris-
dictional issues analogous to those faced by LOS tribunals.

!e analysis will focus only on cases in which the parties have not made an 
Article 298 declaration excluding maritime disputes from compulsory proce-
dures.6 Cases submitted by means of a special agreement, allowing the parties 
to bypass any existing Article 298 declarations,7 are likewise excluded from 
the present study.8 It is only with regard to the ‘middle category’ of mixed 
disputes not submitted by special agreement (or in which the special agree-
ment only asks the tribunal to effectuate the maritime delimitation, without 
expressly asking it to resolve the concurrent territorial issues involved), nor 
covered by an Article 298 declaration, that the competence of the tribunals to 
tackle ancillary issues of title to land territory comes into question.

One pertinent enquiry is whether, based on international judicial practice, 
Law of the Sea tribunals could declare themselves competent to adjudicate 
mixed disputes, notwithstanding the lack of express basis under the LOSC, by 
employing the argument of ‘implied powers’. Another central question is the 
extent to which, for theoretical and practical purposes, ‘pure’ maritime dis-
putes can be distinguished and resolved separately from territorial sovereignty 
disputes. !e overarching question is whether, and under what circumstances, 
LOS tribunals would—or should—have the jurisdiction to decide ‘mixed’ 
maritime disputes.

!e Disputed Competence of Law of the Sea Tribunals to Decide Mixed 
Disputes: !e Debate

For States, the question of whether LOS tribunals can decide both maritime 
boundaries and concurrent territorial issues is deep-seated and potentially 
divisive. Maritime boundary delimitations carry substantial distributional 
effects by allocating valuable resources to one State over another.9 !us, “the 

6 !e effect of an Art. 298(1)(a) declaration is to automatically exclude maritime boundary 
disputes from Part XV compulsory procedures.
7 Art. 299(1) LOSC lays down the effect of a declaration. It states that parties may agree 
to submit even an exempted dispute to binding procedures under Part XV. See likewise 
Art. 298(2).
8 !e possibility of seeking an advisory opinion is also beyond the scope of this article.
9 !is is reflected also in the special protection accorded to boundary treaties under interna-
tional law.—C. Schofield, ‘!e Trouble with Islands: !e Definition and Role of Islands and 
Rocks in Maritime Boundary Delimitation’ in Hong and Van Dyke (n 4) 22.
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study of boundaries is dangerous for the scholar because it is charged with 
political passions and entirely trammelled by hindsight.”10 Disputes over land 
in particular often touch upon historically or culturally rooted sensitivities of 
great national significance (geopolitics), and even a small loss of claimed ter-
ritory can be seen as a threat to State sovereignty11 and security,12 providing 
“fertile ground for nationalistic rhetoric and flag-waving.”13 Moreover, as a 
result of the development of the concept of the exclusive economic zone 
(EEZ) in recent decades, the value of coastal and insular ownership has risen 
dramatically.14 Claims over territories capable of generating maritime zones 
often arise because States are eager to influence boundary delimitations and 
extend their control over maritime resources,15 rather than due to the intrinsic 
value of the land itself.16 

Mixed disputes are more likely to give rise to conflict than ‘pure’ maritime 
delimitations,17 and are frequently a symptom of traditionally rooted antago-
nism between the disputing States. Addressing them can prevent exacerbation 
of political and economic tensions. !ese conflicts often affect not only the 
States directly concerned, but also the international community as a whole.

From the perspective of LOS tribunals, this problem could have an impact 
on the number of cases on their docket.18 !e perception among States that 
the tribunals cannot handle associated questions of delimitation of land and 
islands could be one potential reason why the ITLOS experiences a relatively 

10 André Siegfried cited in J.R.V. Prescott, ‘On the Resolution of Marine Boundary Conflicts’ 
in J.P. Craven, J. Schneider and C. Stimson (eds), !e International Implications of Extended 
Maritime Jurisdiction in the Pacific (1987) 21 Proceedings of the Law of the Sea Institute Confer-
ence [L Sea Inst Proc] 33.
11 R.-J. Dupuy and D. Vignes (eds), A Handbook on the New Law of the Sea, vol. I (Martinus 
Nijhoff, Dordrecht 1991) 292.
12 J. Guoxing, ‘Sino-Japanese Jurisdictional Delimitation in East China Sea: Approaches to 
Dispute Settlement’ in Hong and Van Dyke (n 4) 77.
13 Ibid., 23. 
14 R.W. Smith, ‘!e Effect of Extended Maritime Jurisdictions’ in A.W. Koers and B.H. 
Oxman (eds.), !e 1982 Convention on the Law of the Sea (1984) 17 L Sea Inst Proc 336, 351. 
See also Oxman (n 1) 842.
15 P. Weil, ‘Des Espaces Maritimes aux Territoires Maritimes: vers une Conception Territoria-
liste de la Délimitation Maritime’ in D. Bardonnet and others, Le Droit International au service 
de la Paix, de la Justice et du Développement: Mélanges Michel Virally (Pedone, Paris 1991).
16 Smith (n 14) 337; Prescott (n 10) 15. 
17 S.A. Kocs, ‘Territorial Disputes and Interstate War, 1945–1987’ (1995) 57 !e Journal of 
Politics 159.
18 See generally D.R. Rothwell, ‘Building on the Strengths and Addressing the Challenges: 
!e Role of Law of the Sea Institutions’ (2004) 35 Ocean Development and International Law 
[ODIL] 131.
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low level of activity19 (admittedly, its activity is concerned with a much wider 
range of disputes than solely maritime boundary delimitations). Conversely, 
the decision to allow for such competence could have a negative impact on the 
tribunals’ effectiveness20 if it enables them to rule upon disputes that States 
themselves do not want resolved—especially if the respondent State is correct 
in its jurisdictional claims. Due to the fundamental underlying requirement 
of consent, the question of competence to adjudicate mixed disputes must be 
approached with a certain degree of caution. 

!e Jurisdiction of Law of the Sea Tribunals under the LOSC

As the point of departure, LOSC Article 279 establishes the obligation for 
States to settle all disputes under the Convention by peaceful means. Article 287 
provides the choice between a number of dispute resolution fora, including, 
notably, the ITLOS and arbitral tribunals under Annex VII. Pursuant to Arti-
cle 288(1), these shall have “jurisdiction over any dispute concerning the 
interpretation or application of this Convention,” including a general compe-
tence to decide disputes relating to maritime boundaries (the ITLOS even 
formed a standing Chamber for Maritime Delimitation Disputes in 2007). 
!ere is no explicit provision on whether the tribunals can deal with ancillary 
territorial sovereignty issues. However, in view of the fact that the law of the 
sea is an integral part of international law,21 a LOS tribunal could address 
issues of customary international law and “other questions outside the four 
corners of the Convention and other agreements”22 necessary to reach a deci-
sion on the matter before it, including, conceivably, questions of territorial 
sovereignty.23

19 E.A. Posner and J.C. Yoo, ‘Judicial Independence in International Tribunals’ (2005) 93 
California Law Review 1, 71–72.
20 See E. Lauterpacht, Aspects of the Administration of International Justice (Cambridge Univer-
sity Press [CUP], Cambridge 1991) 21–22; S. Oda, ‘Dispute Settlement Prospects in the 
Law of the Sea’ (1995) 44 International & Comparative Law Quarterly [ICLQ] 863, 864; 
A.E. Boyle, ‘Dispute Settlement and the Law of the Sea Convention: problems of fragmenta-
tion and jurisdiction’ (1997) 46 ICLQ 37, 54. cf. J.I. Charney, ‘!e Implications of Expanding 
International Dispute Settlement Systems: !e 1982 Convention on the Law of the Sea’ 
(1996) 90 AJIL 69.
21 A. Yankov, ‘!e International Tribunal for the Law of the Sea and the Comprehensive Dis-
pute Settlement System of the Law of the Sea’ in P.C. Rao and R. Khan (eds.), !e Interna-
tional Tribunal for the Law of the Sea: Law and Practice (Kluwer Law, !e Hague 2001) 45.
22 G. Eiriksson, !e International Tribunal for the Law of the Sea (Martinus Nijhoff, !e Hague 
2000) 113.
23 Ibid. See also Yankov (n 21).
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Article 288(2) extends this jurisdiction to any dispute submitted by means 
of an international agreement, as long as it relates to “the purposes of the 
Convention,”24 granting wide jurisdiction over all disputes related to the law 
of the sea.25 

!e subject-matter jurisdiction of the ITLOS is further addressed in Arti-
cles 21 and 22 of its Statute. Article 22 enables parties to any treaty “concern-
ing the subject-matter” of the LOSC—notably, the word ‘relating’ was 
deliberately changed to ‘concerning’ during the Statute’s drafting—to deter-
mine for themselves the scope of jurisdiction they are willing to grant26 (this 
‘optional jurisdiction’ is separate from Article 287 compulsory jurisdiction). 

More importantly, the open-ended wording of Article 21 seems to confer a 
much broader competence, giving the ITLOS jurisdiction over “all matters 
specifically provided for in any other agreement,” rather than related to the 
‘purposes’ of the Convention.27 Also, Article 21 appears not to be confined to 
‘international’ agreements. !is has prompted some scholars28 to argue that 
the ITLOS can deal with any dispute submitted to it, irrespective of whether 
it concerns the law of the sea. !is view has been contested by reference to the 
travaux préparatoires and relevant provisions of the LOSC.29 One could argue 
that Article 21 is subordinate to Part XV of the Convention and, consequently, 
to Article 288, pursuant to Statute Article 1(4) (disputes referred to ITLOS 
“shall be governed by the provisions of Parts XI and XV”),30 such that a dis-
pute must at least partly relate to the law of the sea. 

24 !e provision leaves open how the agreement in question is to provide for such submission.—
T. Treves, ‘A System for Law of the Sea Dispute Settlement’ in D. Freestone, R. Barnes and 
D. Ong, !e Law of the Sea: Progress and Prospects (Oxford University Press [OUP], Oxford 
2006) 417, 418; Eiriksson (n 22) 114.
25 L.D.M. Nelson, ‘!e International Tribunal for the Law of the Sea: Some Issues’ in Rao and 
Khan (n 21) 53.
26 M.H. Nordquist, S Rosenne and LB Sohn (eds.), United Nations Convention on the Law of 
the Sea, 1982: A Commentary, vol. V (Martinus Nijhoff, Dordrecht 1989) (hereinafter Vir-
ginia Commentary) 381.
27 P.C. Rao, ‘Delimitation Disputes under the United Nations Convention on the Law of the 
Sea: Settlement Procedures’ in TM Ndiaye and R Wolfrum (eds.), Law of the Sea, Environmen-
tal Law and Settlement of Disputes: Liber Amicorum Judge !omas A Mensah (Martinus Nijhoff, 
Leiden 2007) 896.
28 See, e.g., Boyle (n 20) 49.
29 See, e.g., Nelson (n 25) (“the clear intention of the drafters . . . was to establish a Tribunal to 
deal only with law of the sea disputes . . . It is also of some significance that the members of the 
Tribunal are . . . ‘persons . . . of recognised competence in the field of the law of the sea’ ”); Virginia 
Commentary 375. cf Treves (n 24) 77.
30 See further Eiriksson (n 22) 113–14.
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!e Tribunals’ Perceived Lack of Competence

States seem to consider that LOS tribunals, and the ITLOS in particular, can-
not handle mixed disputes.31 !is perceived lack of competence—and its pos-
sible use as a pretext to avoid judicial proceedings—could lead to the 
submission of more maritime delimitation cases to the ICJ than to the ITLOS.32 
Treves33 even argues that a respondent before the ITLOS could insist on utilis-
ing the ICJ in lieu of the ITLOS if all parties to the dispute have made ‘optional 
clause’ declarations to that effect. Given the ICJ’s heavy caseload, this could be 
used as a delay-tactic, and, in extreme cases, be regarded as abusive.34 Further-
more, it has been argued that a LOS tribunal’s decision may be contested 
before the ICJ if it acted “in manifest breach of the competence conferred on 
it,”35 although in practice the Court is reluctant to interfere.36 

Former ITLOS President Rüdiger Wolfrum addressed the issue in a contro-
versial speech in 2006.37 He argued that territorial issues in maritime disputes 
fall fully within the jurisdiction of LOS tribunals, an interpretation likely 
influenced by the Guyana-Suriname arbitration ongoing at the time.38 !is 
accords with the principle of effectiveness, allowing the tribunals to fulfil their 

31 See, e.g., Slovenia’s rejection of Croatia’s proposal to submit their mixed dispute to the 
ITLOS—D. Arnaut, ‘Stormy Waters on the Way to the High Seas: !e Case of the Territorial 
Sea Delimitation between Croatia and Slovenia’ in D. Caron and H.N. Scheiber, Bringing 
New Law to Ocean Waters (Martinus Nijhoff, Leiden 2004) 439. 
32 B. Vukas, ‘Main Features of Courts and Tribunals Dealing with Law of the Sea Cases’ in 
M.H. Nordquist and J.M. Moore (eds.), Current Marine Environmental Issues and the Interna-
tional Tribunal for the Law of the Sea (Kluwer Law International, !e Hague 2001) 219; Pos-
ner and Yoo (n 19); J. Seymour, ‘!e International Tribunal for the Law of the Sea: A Great 
Mistake?’ (2006) 13 Indiana Journal of Global Legal Studies 1, 13 fn 73. !ere is also the doc-
trine of forum non conveniens, albeit difficult to import into international law—A.V. Lowe, 
‘Overlapping Jurisdiction in International Tribunals’ (1999) 20 Australian Yearbook of Interna-
tional Law 191, 201.
33 T. Treves, ‘!e Jurisdiction of the International Tribunal for the Law of the Sea’ (1997) 37 
Indian Journal of International Law 396 and ‘Conflicts between the International Tribunal for 
the Law of the Sea and the International Court of Justice’ (1999) 31 New York University 
Journal of Law & Politics 809.
34 Y. Shany, !e Competing Jurisdictions of International Courts and Tribunals (OUP, Oxford 
2003) 206–07.
35 Arbitral Award of 31 July 1989, Judgment, ICJ Reports 1991 53, 69.
36 Shany (n 34) 30–31.
37 R. Wolfrum, Statement to the Informal Meeting of Legal Advisers of Ministries of Foreign 
Affairs, New York, 23 October 2006 <http://www.itlos.org/news/statements/news_president
.wolfrum.shtml>.
38 A.O. Adede, !e System for Settlement of Disputes under the United Nations Convention on 
the Law of the Sea: A Drafting History and Commentary (Martinus Nijhoff, Dordrecht 1987) 
279, 284. 
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judicial function.39 Emphasising the close interrelation between land and sea, 
he asserted that “[m]aritime boundaries cannot be determined in isolation 
without reference to territory.”40 

Furthermore, President Wolfrum emphasised that a reading of Article 
298(1)(a)(i) a contrario sensu (in the absence of a declaration) indicates that 
mixed disputes do fall within the tribunals’ compulsory jurisdiction. Certain 
other scholars also maintain this view.41 Most strikingly, he seemingly implied 
that LOS tribunals have jurisdiction notwithstanding States’ declarations 
exempting territorial issues.42 

Some scholars assert that it lies outside the purview of the Convention to 
extend Article 287 jurisdiction beyond ‘pure’ maritime delimitations to dis-
putes involving concurrent questions of land sovereignty.43 Professor Oxman44 
argues that the fact that Article 298(1)(a)(i) does not expressly extend the 
exemption of land sovereignty issues to disputes not involving declarations ‘is 
a mere drafting point.’ Noting the provision’s use of the words ‘shall be 
excluded’, Irwin45 argues that the proviso in Article 298(1)(a)(i) merely clari-
fies the otherwise generally applicable territorial exclusion, reinforced by the 

39 Wolfrum (n 37).
40 Ibid. 
41 T. Treves, ‘What have the United Nations Convention and the International Tribunal for 
the Law of the Sea to offer as regards maritime delimitation disputes?’ in R. Lagoni and 
D. Vignes (eds.), Maritime Delimitation (Martinus Nijhoff, Leiden 2006) 77; P. Gautier, ‘!e 
International Tribunal for the Law of the Sea: Activities in 2005’ (2006) 5 Chinese Journal of 
International Law 381, 389. cf. R.R. Churchill, ‘Dispute Settlement Under the UN Conven-
tion on the Law of the Sea: Survey for 2007’ (2008) 23 International Journal of Marine and 
Coastal Law [IJMCL] 601, 616; Z. Keyuan, ‘International Tribunal for the Law of the Sea: 
Procedures, Practices, and Asian States’ (2001) 41 ODIL 131, 140.
42 !is part of Wolfrum’s interpretation is hard to justify, although he may have meant only 
that formally the tribunals have power proprio motu to decide their own jurisdiction (LOSC 
Art. 288(4)). In practice, tribunals would never override a declaration and uphold jurisdiction 
in disregard of the parties’ will—T.A. Mensah, ‘!e Place of the International Tribunal for the 
Law of the Sea in the International System for the Settlement of Disputes’ in Rao and Khan 
(n 21) 26. !is speech may have prompted a number of States to submit declarations under 
Art. 298—for the list of declarations, see <http://www.un.org/Depts/los/convention_agree-
ments/convention_declarations.htm>.
43 Adede (n 38) 284–85; P.C. Irwin, ‘Settlement of Maritime Boundary Disputes: An Analysis 
of the Law of the Sea Negotiations’ (1980) 8 ODIL 105, 114–15, 138–39; R.W. Smith and 
B.L. !omas, ‘Island Disputes and the Law of the Sea: An Examination of Sovereignty and 
Delimitation Disputes’ in M.H. Nordquist and J.M. Moore, Security Flashpoints: Oil, Islands, 
Sea Access and Military Confrontation (Martinus Nijhoff, !e Hague 1998) 53. 
44 B.H. Oxman, ‘!e !ird United Nations Conference on the Law of the Sea: !e Ninth 
Session’ (1981) 75 AJIL 211, 233 fn 109.
45 Irwin (n 43) 138–39.
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fact that relevant LOSC provisions, such as Article 121 on islands, never 
address matters of land territory per se.46 

Admittedly, the Convention’s silence on territorial issues does not make it 
easy to find ground (if any) for such jurisdiction. Nevertheless, two parties can 
always agree to submit to a tribunal territorial sovereignty questions together 
with maritime issues.47 !e 1983 Qatar-Bahrain agreement on submission to 
the ICJ stated: 

All issues of dispute . . . relating to sovereignty over the islands, maritime bound-
aries and territorial waters, are to be considered as complementary, indivisible 
issues, to be solved comprehensively together.48

If compulsory procedures do not apply to mixed disputes, it may “denude the 
provisions of the Convention relating to sea boundary delimitations of their 
full effect.”49 !e interpretative mechanism of the LOSC is not intended to 
tackle land territory disputes as such. However, it is unclear why it would not 
cover mixed disputes involving concurrent land territory issues, in view of the 
fact that the exclusionary clause in Article 298(1)(a)(i) was incorporated only 
with respect to conciliation and not also to compulsory procedures.50 Moreover, 
since exceptions under the LOSC were intended to be kept to a minimum, 
Article 298 should be interpreted restrictively, and “may even be construed as 
permitting exceptions even narrower than those stated expressly therein”51 
(which implies that States could choose to exclude specific—rather than all—
mixed disputes from compulsory procedures). !is logic suggests that, where 
no exclusionary declaration is applicable, LOS tribunals could deal with mixed 
disputes.52 

Treves adds that even if an ‘a contrario’ analysis of Article 298(1)(a) applies, 
not all mixed disputes will fall within the Tribunal’s competence in the absence 
of a declaration; this will depend rather on the circumstances of each case: 

46 Ibid., 114.
47 LOSC Arts 299, 298(2).
48 Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction and 
Admissibility, Judgment, ICJ Reports 1994 112, 116. See B. Kwiatkowska, ‘!e Qatar v. Bahrain 
Maritime Delimitation and Territorial Questions Case’ (2002) 33 ODIL 227, 232.
49 Rao (n 27) 891.
50 Ibid.
51 Ibid., 881; Virginia Commentary 115.
52 Rao (n 27) 892 (arguing that LOS tribunals could handle even land issues per se if the par-
ties so agree).
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Whether such jurisdiction [exists] . . . may well depend on the way the case is 
presented by the plaintiff party, on which aspects are the prevailing ones, and on 
whether certain aspects can be separated from the others, on whether the dispute, 
as a whole, can be seen as being about the interpretation or application of the 
Convention.53 

In other words, it will depend on the respective tribunal’s characterisation of 
the dispute (as predominantly related to either land or sea issues) and assess-
ment of the extent to which sovereignty questions are linked to other substan-
tive issues in the case.54 

!e Differing Methods and Prescriptions Involved in Deciding Maritime 
versus Territorial Issues 

It is prudent to say that ‘pure’ territorial disputes do not fall within the juris-
diction of LOS tribunals. !is seems logical from a practical as well as a legal 
perspective. Territorial delimitations and determinations of sovereignty are 
effected differently from maritime ones, and are of a fundamentally different 
nature:55 

Territorial disputes are questions left over by history, and maritime jurisdictional 
disputes have arisen because of the expansion of jurisdictional sea areas, along 
with the development of the modern law of the sea.56

For instance, the role of effective control and the exercise of sovereign acts are 
crucial to establishing title over land, but are less pertinent in maritime delim-
itations (which is why, for instance, Vietnam’s attempt to claim ‘historic title’ 
over the sea boundary line in its South China Sea dispute with China is not 
valid under the LOSC or customary law, except with regard to bays).57 

53 Treves (n 41).
54 See Section 7 below on characterisation of disputes.
55 P. Weil, Perspectives du droit de la delimitation maritime (Pedone, Paris 1988) 99–102; Pres-
cott (n 10).
56 Guoxing (n 12) 77.
57 R.W. Smith, ‘A Geographical Primer to Maritime Boundary-Making’ in E.L. Miles and 
S. Allen (eds.), !e Law of the Sea and Ocean Development Issues in the Pacific Basin (1981) 15 
L Sea Inst Proc 526, 530; A.O. Cukwurah, !e Settlement of Boundary Disputes in International 
Law (Manchester University Press (MUP), Manchester 1967) 6.
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Despite these differences in approach, land sovereignty and maritime 
issues are clearly related. !e ICJ in the Aegean Sea Continental Shelf case58 
found that:

Whether it is a land frontier or a boundary line in the continental shelf that is 
in question, the process is essentially the same, and inevitably involves the 
same element of stability and performance . . . [Since] continental shelf rights are 
legally both an emanation from and an automatic adjunct of the territorial sov-
ereignty of the coastal State, . . . a dispute regarding those rights would, therefore, 
appear to be one which may be said to ‘relate’ to the territorial status of the 
coastal State.

!us, land sovereignty and maritime delimitation are interrelated in that they 
both trigger the larger question of sovereignty, yet are of a very different nature: 
while the former involves modes of acquiring title, the latter raises issues of 
boundary-making that “generate the applicability of an altogether different 
set of prescriptions of international law.”59 A tribunal with the expertise and 
jurisdiction to handle primarily maritime questions may be exceeding the 
limits of its constitutive instrument in trying to settle ancillary questions of 
land sovereignty.

Assessing the Implications of Article 298(1)(a)(i) 

Perspectives on the Travaux Préparatoires

Relatively few States have submitted declarations under Article 298(1)(a),60 
which is surprising, given that the provision was essential to securing the com-
pulsory procedures under the LOSC.61 Its arduous drafting history reflects the 

58 Judgment, ICJ Reports 1978 3, 35–36.
59 J. Pan, Toward a New Framework for Peaceful Settlement of China’s Territorial and Boundary 
Disputes (Martinus Nijhoff, Leiden 2009) 1. See also S.P. Sharma, Territorial Acquisition, Dis-
putes and International Law (Martinus Nijhoff, !e Hague 1997) 23.
60 At the time of writing, 22 States had made Art. 298 declarations as to sea boundary dis-
putes: 12 generally exempted all Art. 298(1)(a), (b) and (c) disputes, while 10 specifically 
exempted Art. 298(1)(a) disputes. Additionally, six declarations exclude certain Art. 287 fora 
from adjudicating Art. 298 disputes (some exclude Annex VII arbitration or the ICJ, others 
allow only for the ICJ). 
61 Virginia Commentary 109–10; R.R. Churchill and A.V. Lowe, !e Law of the Sea (3rd edn, 
MUP, Manchester 1999) 465; R.R. Churchill, ‘Some Reflections on the Operation of the Dis-
pute Settlement System of the UN Convention on the Law of the Sea During its First Decade’ 
in Freestone (n 24) 407; A Sheehan, ‘Dispute Settlement under UNCLOS: !e Exclusion of 
Maritime Delimitation Disputes’ (2005) 7 University of Queensland Law Journal 165.
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extensive implications of maritime boundary delimitations,62 especially when 
issues of territorial sovereignty arise (in this sense, the “political character of 
Article 298 is evident, and must be accorded serious weight in interpreting the 
Convention”).63

During the drafting of the LOSC, Negotiating Group 7, charged with 
examining maritime delimitation disputes, formed the ‘consultation group of 
14’, composed of the delegations that had submitted specific viewpoints on 
the topic. Based on these private consultations, the chairman, Professor Sohn, 
prepared several successive papers, spanning multiple Conference sessions, on 
approaches to questions of ‘pure’ and ‘mixed’ maritime delimitations. He 
finally presented four alternatives: two excluded mixed disputes from LOSC 
compulsory procedures altogether, whilst the other two did not even envisage 
substantive or binding obligations for resolving maritime delimitations gener-
ally. Unfortunately, Negotiating Group 7 never had the time to closely exam-
ine these alternatives. 

It seems that proposals were made during informal plenary meetings in 
198064 to transfer the exemption of mixed disputes from the optional excep-
tions in Article 298(1)(a) to the automatic exceptions in Article 297 (then 
Article 296).65 !ese were rejected by the President of the Conference, appar-
ently mainly for practical reasons: structural and substantive changes to Arti-
cle 298(1)(a)(i) were to be avoided in light of time restraints and the laborious 
negotiations that had gone into achieving the delicate compromise, and, fur-
thermore, because the current location of the exemption on mixed disputes 
appropriately reflects its close connection to delimitation.66 

It is clear that the prevailing view was that ‘pure’ land territory disputes 
should not be dealt with directly in the Convention,67 although it is interest-
ing that some delegates actually proposed their inclusion, “arguing that there

62 !ird United Nations Conference on the Law of the Sea, 1973–82 (hereinafter UNCLOS 
III), Official Records, vol. III, Second Session, 27 August 1974, UN Doc A/CONF.62/L.7 
(Australia and others: working paper on the settlement of law of the sea disputes) 85, 92.
63 B.H. Oxman, ‘!e Rule of Law and the United Nations Convention on the Law of the Sea’ 
(1996) 7 European Journal of International Law [EJIL] 353, 368.
64 UNCLOS III, Official Records, vol. XIV, Resumed Ninth Session, 23 August 1980, UN 
Doc A/CONF.62/L.59 (Report of the President on the work of the informal plenary meeting 
of the Conference on the settlement of disputes) 130 para. 6.
65 UNCLOS III, Official Records, vol. VIII, Ninth Session, 11 April 1980, UN Doc A/CONF.62/
WP.10/Rev.2 (Informal Composite Negotiating Text (hereinafter ICNT), Revision 2).
66 UNCLOS III (n 64) paras 5–7. See generally H. Lauterpacht, ‘De l’interprétation des 
traités’ (1950) 43 Annuaire de l’Institut de Droit International 426.
67 K. Kittichaisaree, !e Law of the Sea and Maritime Boundary Delimitation in South-East 
Asia (OUP, New York 1987) 140. 
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was no difference between the two kinds of dispute [maritime or territorial] 
since both dealt with areas over which sovereignty or sovereign rights might 
be exercised.”68 Nevertheless, this leaves undecided the question of concurrent 
territorial issues69 (although former chairman Professor Sohn argues in his 
book that “mixed disputes . . . will be totally exempt from dispute settlement 
under the Convention”).70 

!e possibility of automatically excluding all ‘mixed’ maritime delimitation 
disputes from the Convention seems at least to have been discussed (the main 
aim being to prevent States from raising land sovereignty disputes under the 
guise of maritime delimitations under Part XV, section 2 procedures).71 How-
ever, the extent of these discussions, conducted in mostly private, unofficial 
sessions, remains unclear. 

By contrast, Rao72 argues that nothing in the negotiations shows that fears 
were expressed as to mixed disputes being heard under compulsory procedures 
in the absence of Article 298 declarations. Rather, he argues that the actual 
concern was that a State making a declaration excluding maritime delimita-
tions and concurrent territorial sovereignty issues from compulsory procedures 
should not subsequently be faced with those sovereignty issues, disguised as 
part of a maritime delimitation dispute, when submitting to conciliation. In 
other words, the proviso exempting mixed disputes from conciliation was 
inserted ex abundanti cautela for States seeking to avoid proceedings on spe-
cific territorial sovereignty issues. !us, the drafting history does not seem to 
give reason to afford the exclusionary clause in Article 298(1)(a)(i) anything 
other than its ‘most natural meaning’: 

68 Ibid. See also R. Platzöder (ed.), !ird United Nations Conference on the Law of the Sea: 
Documents, vol. II (Oceana Publications 1982) 430.
69 An initial draft article stating that disputed territories shall not generate maritime zones 
until concurrent sovereignty issues have been resolved was ultimately deleted out of concern 
that States would claim territory to prevent the generation of maritime zones (a strategy 
that could currently be used to impede the work of the CLCS in disputed areas)—Smith 
(n 14) 346.
70 L.B. Sohn and K. Gustafson, !e Law of the Sea in a Nutshell (West Publishing, St Paul, 
MN 1984) 244. See also L.B. Sohn, ‘Peaceful Settlement of Disputes in Ocean Conflicts: 
Does UNCLOS III Point the Way?’ (1983) 46 Law and Contemporary Problems 195.
71 UNCLOS III, Official Records, vol. VIII, Sixth Session, 22 July 1977, UN Doc A/
CONF.62/WP.10/Add.1 (Memorandum by the President of the Conference on the ICNT, 
Revision 2) 65, 70. On the other hand, some States also expressed the fear that exclusion of any 
‘dispute concerning sovereignty’ could be used as a pretext to exclude legitimate maritime 
disputes.
72 Rao (n 27) 888. See also Virginia Commentary 113.
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[But] for its inclusion in the second proviso in article 298(1)(a)(i), the question 
of a mixed dispute would have remained within the competence of a conciliation 
commission [along with maritime delimitation disputes generally].73 

Following this reasoning, a mixed dispute will, absent a declaration, fall under 
the scope of Part XV; otherwise, regardless of time constraints, this ought to 
have been made explicit in the drafting of the dispute settlement articles.74

!e Intended Degree of Comprehensiveness of LOSC Dispute Settlement 
Procedures

During the negotiations, some States argued that the Convention should 
establish a ‘substantive’ legal framework with compulsory procedures as its 
cornerstone, whilst others favoured a ‘procedural’ framework with a less restric-
tive approach to dispute settlement, in order to leave room for flexible politi-
cal arrangements.75 !e result was the system of automatic and optional 
exceptions in Articles 297 and 298.76 

!us, it has been argued that Part XV of the Convention was not intended 
as being comprehensive for all the substantive principles of the LOSC.77 !is 
could suggest that certain categories of dispute, albeit crucial ones such as 
mixed disputes, may be exempted from its scope by implication. In opposi-
tion, in his Separate Opinion in Southern Bluefin Tuna,78 Justice Keith argues 
that dispute settlement procedures are an integral part of the LOSC, and 
points to statements made during the drafting of the Convention highlighting 

73 Rao (n 27) 889.
74 Ibid., 890.
75 B.H. Oxman, ‘Complementary Agreements and Compulsory Jurisdiction’ (2001) 95 AJIL 
277, 285ff.
76 Yankov (n 21) 35. !ese “should not be seen as a fault but rather as an indication of the 
exceptional nature of the UNCLOS regime”—R. Rayfuse, ‘!e Future of Compulsory Dis-
pute Settlement under the Law of the Sea Convention’ (2005) 36 Victoria University of 
Wellington Law Review 1.
77 Southern Bluefin Tuna (Australia and New Zealand v. Japan), Jurisdiction and Admissibility 
(UNCLOS Annex VII Arbitration) (2000) 39 International Legal Materials [ILM] 1359 [‘SBT 
case’] para. 62; A.L.C. De Mestral, ‘Compulsory Dispute Settlement in the !ird United 
Nations Convention on the Law of the Sea: A Canadian Perspective’ in T. Buergenthal (ed.), 
Contemporary Issues in International Law: Essays in Honor of Louis B. Sohn (N.P. Engel, Kehl 
1984) 170; NS Klein, Dispute Settlement in the UN Convention on the Law of the Sea (CUP, 
Cambridge 2005) 42. cf Shany (n 34) 236.
78 SBT case (n 77) (Separate Opinion of Sir Kenneth Keith) paras 23–28. See also D. Col-
son and P. Hoyle, ‘Did the Southern Bluefin Tuna Tribunal Get It Right?’ (2003) 34 
ODIL 59.
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their intended ‘comprehensiveness’. In the same vein, Judge Wolfrum in MOX 
Plant argues that any exclusion of LOSC dispute settlement procedures must 
be explicitly expressed.79 Furthermore, an important implication that can be 
read into the ‘compromise solution’ in Article 298 is that any exceptions 
should be precise and interpreted restrictively.80 !us:

It is most unlikely that a dynamic court exercising its powers under the LOS 
Convention will have much difficulty both in finding that it possesses jurisdic-
tion in a particular case, and in finding that the Convention contains rules appro-
priate for the resolution of virtually all disputes arising under it.81

!erefore, according to these views, the principle of compulsory and universal 
dispute settlement has not been lost.

A Closer Look at the Case Law of Law of the Sea Tribunals 

!e Guyana v. Suriname Dispute

!e Guyana v. Suriname arbitration82 is the only case in which jurisdiction 
over territorial sovereignty issues was explicitly contested before a LOS tribu-
nal.83 Guyana unilaterally submitted the long-standing maritime dispute to 
Annex VII arbitration.84 Neither party had made a declaration under Article 
298(1)(a). Guyana maintained that since the dispute concerned exclusively 
the maritime boundary, the tribunal was not required to reach a finding “of 
fact or law regarding land or riverine boundaries.”85 In opposition, Suriname 
claimed that it was required to determine the “unresolved status of the land 
boundary terminus in delimiting the maritime boundary.”86 

!e coastlines of Guyana and Suriname meet at the mouth of the Coren-
tyne River, which constitutes the land boundary between the two States. A 

79 MOX Plant case (Ireland v. UK), Provisional Measures, Order of 13 November 2001, ITLOS 
Reports 2001, Separate Opinion of Judge Wolfrum. 
80 Yankov (n 21) 36; Virginia Commentary 87–106, 109.
81 De Mestral (n 77) 171.
82 Maritime Delimitation (Guyana v. Suriname), Jurisdiction and Merits, Award of 17 Septem-
ber 2007 (UNCLOS Annex VII Arbitration) (2008) 47 ILM 166.
83 See further Churchill (n 41); S. Fietta, ‘Guyana/Suriname Award’ (2008) 102 AJIL 119.
84 LOSC Art. 293(1) provides the ‘applicable law’ for a tribunal already found competent to 
decide the dispute; here, the Tribunal used it to establish that it had jurisdiction in the first 
place—Maritime Delimitation (n 82) para. 406.
85 Ibid., para. 168.
86 Maritime Delimitation (n 82) para. 168.
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Mixed Boundary Commission established in 1934 recommended a specific 
point for the northern end of their frontier near the river’s mouth (the ‘1936 
Point’), but no progress was made in delimiting the final boundary until Guy-
ana’s initiation of Annex VII proceedings in 2004.87 Guyana argued, based on 
LOSC Article 9 on ‘mouths of rivers’ (“[if a] river flows directly into the sea, 
the baseline shall be a straight line across the mouth of the river between 
points on the low-water line of its banks”) that the tribunal could establish 
the land boundary terminus as the ‘1936 point’, or, if it found that no such 
point had been agreed, apply Article 9 to determine it.88 At the very least, 
the tribunal should effect a partial delimitation of the boundary in accordance 
with Articles 74 and 83 LOSC,89 as the ICJ had done in the Delimitation 
of the Maritime Boundary in the Gulf of Maine Area90 (the parties here had 
agreed not to have the Court decide sovereignty over Machias Seal Island, 
although it would have had jurisdiction to do so, but simply to leave that part 
of the boundary undelimited by setting the starting point beyond the dis-
puted area).91

Guyana did not address the issue of whether LOS tribunals have compe-
tence to deal with mixed disputes; rather, it referred to provisions like Article 9 
to argue that this particular dispute only concerned maritime issues.

Suriname countered that, based on the travaux préparatoires of LOSC Part 
XV, Article 9, and Articles 15, 74 and 83, respectively,92 the tribunal had no 
jurisdiction to deal with land sovereignty and establish the land boundary 
terminus (on which it alleged there was no agreement), without which no 
maritime boundary could be established.93 Also, the tribunal would need to 
select another land terminus pursuant to LOSC Article 10 (‘bays’),94 not 
Article 9. Since the drawing of the closing line is for the coastal State to 
effectuate—tribunals can only assess whether the method used accords with 

87 Ibid., para. 156.
88 Ibid., para. 170.
89 !ese deal with the delimitation of the EEZ and continental shelf for adjacent and opposite 
States.
90 Judgment, ICJ Reports 1984 246.
91 B. Kwiatkowska, ‘!e Landmark 2006 UNCLOS Annex VII Barbados/Trinidad and Tobago 
Maritime Delimitation (Jurisdiction and Merits) Award’ (2007) 39 George Washington Interna-
tional Law Review 573, 617. See generally D. Robinson, D. Colson and B. Rashkow, ‘!e Gulf 
of Maine Case’ (1985) 79 AJIL 578. 
92 Maritime Delimitation (n 82) para. 175.
93 Counter-Memorial of Suriname, vol. I, 1 November 2005, available at <http://www.pca-
cpa.org/showpage.asp?pag_id=1268> para. 2.11.
94 Ibid., para. 2.10 (relying on the French translation of Art. 9 on rivers flowing directly into 
the sea without forming an estuary, unlike the Corantyne).
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international law95—it lacked jurisdiction. Furthermore, Suriname argued 
that it lacked jurisdiction to effectuate even a partial delimitation: the starting 
point of the maritime boundary (which Guyana argued is the point at sea 
where two equidistance lines meet) cannot differ from the land terminus, 
since part of the baseline of one State would then extend beyond the maritime 
boundary of the other, contradicting the basic principle that ‘land dominates 
the sea.’96 !e tribunal would be prevented from making a “full and balanced 
assessment of the maritime delimitation issue before it.”97 !us, Suriname 
concluded that the absence of an agreed land terminus prevented the tribunal 
from effecting the delimitation. 

Ultimately, the tribunal resolved this issue by upholding a starting point for 
the sea boundary coinciding with the ‘1936 Point’.98 It concluded that there 
was an agreed starting point for the maritime boundary, rather than the land 
terminus focused on by the Mixed Boundary Commission, such that its find-
ings “have no consequence for any land boundary . . . between the Parties, and 
therefore…this jurisdictional objection does not arise.”99 !e tribunal thus 
upheld jurisdiction over the dispute.

!e tribunal might otherwise have had to rule on the land boundary, and it 
was careful in its approach. Had it found the decisions of the Mixed Bound-
ary Commission binding, it would have been implicitly deciding (or affirm-
ing) the terminus of the land, rather than the maritime, boundary. More 
importantly, had it not been able to rely on the ‘1936 Point’, it would have 
had to clarify whether concurrent territorial issues fall within its competence. 
Considering the dispute had been submitted unilaterally rather than by spe-
cial agreement, and in light of the potential significance of Article 298(1)(a)
(i), the tribunal may not have upheld jurisdiction.100 On the other hand, the 
fact that no explicit reference is made in the Convention to concurrent terri-
torial issues does not necessarily mean that such claims are inadmissible. !e 

 95 Maritime Delimitation (n 82) para. 181.
 96 Counter-Memorial of Suriname (n 93) para. 2.9.
 97 Ibid., para. 2.13.
 98 !e Tribunal found the starting point of the maritime boundary to be located at the inter-
section of the low water line of the west bank of the river and the geodetic line of N10°E which 
passes through the 1936 Point—Maritime Delimitation (n 82) paras 280, 308. Suriname itself 
had previously conceded that if there were an agreed boundary, this terminus would be ade-
quate (ibid., para. 174).
 99 Ibid., para. 308. cf the ICJ in Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judg-
ment, ICJ Reports 1982 18, 65–66 (carefully emphasising that the land frontier is permanent 
and undisputed).
100 It may have been possible to use Art. 9 to establish the starting point for the delimitation.
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relevant case law is, as of yet, scarce, leaving open-ended this ‘jurisdictional 
dilemma’. 

!e Current Mauritius v. United Kingdom Annex VII Arbitration

Highly interesting is the new Mauritius v. UK case,101 now before a LOSC 
Annex VII tribunal. It concerns the UK’s creation of a ‘Marine Protected Area’ 
(MPA) around the disputed Chagos Islands in the Indian Ocean. !e case, 
notified by Mauritius in December 2010,102 clearly constitutes a ‘mixed dis-
pute’ (although it does not concern maritime delimitation as such), and, fur-
thermore, involves a claim under Article 300.103 Neither party has made an 
Article 289(1)(a)(i) declaration. 

!e main concern is Mauritius’s long-term struggle to reclaim sovereignty 
over the islands. !e Chagos archipelago was divested from Mauritian terri-
tory under a 1965 Agreement (which Mauritius claims is invalid), and its 
islanders (the ‘Chagossians’) were evicted, by the then colonial power of Great 
Britain. !e islands were then declared to be part of the ‘British Indian Over-
seas Territory’ and currently provide the site for a major US military base. 
Mauritius opposes the UK’s declaration of an EEZ and MPA around the 
islands, and the consequent ban of fishing and extractive industries in the 
area. It challenges not only the MPA, but also the UK’s underlying motiva-
tions: it contends that the UK’s major objective in establishing the marine 
reserve, rather than the environment, was to legally block any attempts by the 
Chagossians to return to their homelands104 (a potential Article 300 viola-
tion). !erefore, Mauritius claims title to the archipelago, arguing that it is 
the only one with a right to declare an EEZ there (and has made submissions 
to the Commission on the Limits of the Continental Shelf (CLCS) to this 
effect), asserting furthermore that Mauritians and Chagossians have tradi-
tional rights to the archipelago’s fisheries and other resources. !us, Mauritius 
disputes the legality of the UK’s MPA under the LOSC, the UK’s status as a 
‘coastal State’ (which is really a challenge to title over the archipelago), and its 
right to declare an EEZ and MPA around the islands. !e tribunal may first 
have to resolve the question of sovereignty over the Chagos archipelago to be 

101 Dispute Concerning the ‘Marine Protected Area’ Related to the Chagos Archipelago (Mauritius 
v. UK), Notification and Statement of Claim (UNCLOS Annex VII Arbitration), 20 Decem-
ber 2010.
102 Note that Mauritius named Judge Rüdiger Wolfrum as its party-appointed arbitrator.
103 See Section 6.3 on Art. 300 below.
104 R. Norton-Taylor and R. Evans, ‘WikiLeaks cables: Mauritius sues UK for control of 
Chagos islands’ (Guardian.co.uk, 21 December 2010) <www.guardian.co.uk/world> accessed 
2 May 2011.
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able to address Mauritius’s contentions; however, if the tribunal focuses 
its decision on the legality of the MPA as such, even if the UK is indeed 
the coastal State, it could conceivably avoid the question of land sovereignty 
altogether. 

!us, the tribunal may be faced with the issue of whether it can decide title 
to land. It will also have to decide whether it has jurisdiction over Mauritius’s 
claim challenging the MPA: the UK may invoke the argument that Mauritius 
gave up fishing rights under the 1982 Settlement Agreement, or the UK’s 
right under Article 297 not to accept compulsory procedures relating to fish-
eries in its EEZ, or its Article 298(1)(b) declaration concerning military activ-
ities. If the tribunal finds one of these objections applicable, it could avoid 
examining jurisdiction over mixed disputes altogether. Moreover, a bad faith 
breach under Article 300 could provide an independent basis for the tribunal’s 
jurisdiction.105 It remains to be seen how the tribunal will tackle this complex 
situation.

Jurisdictional Remits and the Question of ‘Implied Powers’ for 
International Tribunals in General

!e Doctrine of ‘Implied Powers’

!e main question is whether a LOS tribunal may decide a mixed dispute 
submitted either unilaterally, where the respondent challenges its jurisdiction, 
or under a special agreement requesting the delimitation of the maritime bound-
ary without explicitly referring to any concurrent land elements involved. 

!e notion of ‘implied powers’ dictating that international tribunals may 
exercise competences not expressly conferred under their constitutive instru-
ment—albeit by interpreting the instrument in a ‘somewhat liberal man-
ner’106—finds wide support in the doctrine (though it is rarely referred to 
explicitly by tribunals).107 However, a power may only be implied if it is 

105 P. Prows, ‘Mauritius Brings UNCLOS Arbitration Against the United Kingdom Over the 
Chagos Archipelago’ (2011) 15(8) American Society of International Law (ASIL) Insights 
<http://www.asil.org/insights110405.cfm> accessed 2 May 2011.
106 P. Gaeta, ‘Inherent Powers of International Courts and Tribunals’ in L.C. Vohrah and oth-
ers (eds.), Man’s Inhumanity to Man: Essays on International Law in Honour of Antonio Cassesse 
(Kluwer Law International, !e Hague 2003) 355.
107 Ibid., 353; C.F. Amerasinghe, Jurisdiction of International Tribunals (Kluwer Law Interna-
tional, !e Hague 2003) 394. See eg LaGrand (Germany v. USA), Judgment, ICJ Reports 2001 
466, 503 (affirming the implicitly binding nature of provisional measures in light of the object 
and purpose of its Statute).
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 necessary for the exercise of the tribunal’s jurisdiction in settling disputes, and 
if it is not inconsistent with the text and object and purpose of the constitu-
tive treaty (the LOSC)—in other words, jurisdiction is fixed by the tribunal’s 
constitutive instrument, but interpreting its scope is a matter of implied pow-
ers. !is coincides with the non ultra petita principle, recognised by the ICJ as 
a general principle of law,108 which dictates that a tribunal “must not exceed 
the jurisdiction conferred upon it by the Parties, but it must also exercise that 
jurisdiction to its fullest extent.”109 !e ICJ, in this vein, has sometimes 
adopted a teleological interpretation of its title of jurisdiction.110 !is is closely 
linked to the principle of effectiveness111 expressed in the maxim ut res magis 
valeat quam pereat (implying that a treaty should be construed so as to make 
sense of / give effect to its provisions),112 which constitutes an important part 
of treaty law.113 

Arguably, “by way of necessary intendment of the Convention”114 mixed 
disputes involve the “interpretation or application of the Convention”115 and 

108 Request for Interpretation of the Judgment of November 20th 1950 in the Asylum Case, Judg-
ment, ICJ Reports 1950 395, 402; S. Rosenne, !e Law and Practice of the International Court, 
1920–1996, vols. I–III (3rd ed., Martinus Nijhoff, !e Hague 1997) 173, 596. 
109 Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, ICJ Reports 1985 13, 23.
110 South West Africa, Second Phase, Judgment, ICJ Reports 1966 6, 48: “[T]he Court is entitled 
to engage in a process of ‘filling in the gaps’, in the application of a teleological principle of 
interpretation, according to which instruments must be given their maximum effect.” See also 
Corfu Channel (UK v. Albania), Merits, Judgment, ICJ Reports 1949 4, 23–26; Factory at 
Chorzów (1927), Jurisdiction, Permanent Court of International Justice (PCIJ) Series A, 
No 9, 21–22; R Higgins, ‘International Law and Avoidance, Containment and Resolution of 
Disputes’ (1991-V) 230 Recueil des cours de l’Académie de droit international 9, 34.
111 Rosenne (n 108) 1148; Polish Postal Services in Danzig, Advisory Opinion of 16 May 
1924 (1925), PCIJ Series B, No 11, 39; Reparation for Injuries, Advisory Opinion, ICJ Reports 
1949 174. 
112 G. Fitzmaurice, ‘!e Law and Procedure of the International Court of Justice 1951–4: 
Treaty Interpretation and Other Treaty Points’ (1957) 33 British Year Book of International 
Law 203, 211–12. 
113 Fisheries Jurisdiction (Spain v. Canada), Jurisdiction, Judgment, ICJ Reports 1998 432, 
455; Iron Rhine Railway Arbitration (Belgium/Netherlands), Award of 24 May 2005, 27 
(United Nations) Reports of International Arbitral Awards [RIAA] 35, paras 49, 84.
114 !e ICJ has used this standard to assess implied powers of international organisations; the 
same rationale can be extended to international tribunals—E. Lauterpacht, ‘ “Partial Judg-
ments” and the Inherent Jurisdiction of the International Court of Justice’ in A.V. Lowe and 
M. Fitzmaurice (eds.), Fifty Years of the International Court of Justice: Essays in Honour of Sir 
Robert Jennings (CUP, Cambridge 1996) 477. See, e.g., Reparations for Injuries (n 111); Effect 
of Awards of Compensation, ICJ Reports 1954 47, 56–57; Certain Expenses of the United Nations, 
Advisory Opinion, ICJ Reports 1962 151, 168. See also Gaeta (n 106) 355; Rao (n 27) 891; 
J.A. Carrillo-Salcedo, ‘!e Inherent Powers of the International Criminal Tribunal for the 
Former Yugoslavia to issue subpoena duces tecum to a Sovereign State’ in R.-J. Dupuy (ed.), 
Mélanges en l’honneur de Nicolas Valticos. Droit et Justice (Pedone, Paris 1999) 274.
115 Rao (n 27) 896. 



 I. Buga / !e International Journal of Marine and Coastal Law 27 (2012) 59–95 79

implicitly fall under its consensual jurisdictional basis.116 Considering the 
natural and juridical interrelatedness between land and sea,117 the ambit of a 
dispute may become wider based on the “close connection between what is 
expressly submitted…and what has to be decided as part of that submission.”118 
It is notable that LOSC Article 293 includes as a source of applicable law 
“other rules of international law not incompatible with the Convention.” 
Moreover, the LOSC Preamble declares that matters not regulated by the 
Convention are governed by general international law, and tribunals selected 
under Article 287 have in the past decided matters that are not strictly part of 
the law of the sea. In light of these considerations, one could argue that LOS 
tribunals face no inherent limitation in resolving territorial elements in mixed 
disputes.119

!e Reasoning Underlying the ‘Principle of the Essential Parties’

!e ‘indispensable third party’ argument,120 or ‘principle of the essential par-
ties’—rooted in the general requirement of consent and reflected in the ICJ’s 
Statute121—dictates that a given case should not continue in the absence of a 
third party whose presence is indispensable to the proceedings. !e Court 
must determine whether the case can be decided without examining the legal 
position of that third State.122

!is argument was first accepted in Monetary Gold:123 the ICJ refrained 
from exercising jurisdiction since the lawfulness of certain actions by Albania, 
who was not party to the proceedings, pertained to the very subject-matter of 
the dispute. In subsequent cases, the ‘indispensable third party’ argument was 
interpreted very narrowly and has rarely been successful.124 In the Continental 
Shelf case,125 the Court limited its determination of the maritime boundary to 
areas where there was no third-party interest by effectively reformulating the 

116 “!e principle that the jurisdiction of an international tribunal derives from the consent of 
the parties has long been subject to a process of refinement . . . [leading] to a presumption of 
consent on the part of the litigating States.”—Rosenne (n 108) 571.
117 See, e.g., North Sea Continental Shelf (Germany/Denmark; Germany/Netherlands), Judg-
ment, ICJ Reports 1969 3, 51; Maritime Delimitation and Territorial Questions between Qatar 
and Bahrain, Merits, Judgment, ICJ Reports 2001 40, 97; Aegean Sea (n 58) 36.
118 Rao (n 27) 886–87. See also Rosenne (n 108) 572.
119 Rao, ibid., 891.
120 C.M. Chinkin, ‘East Timor Moves into the World Court’ (1993) 4 EJIL 206, 218–22.
121 Arts. 62, 63.
122 Rosenne (n 108) 560.
123 Monetary Gold Removed from Rome (Preliminary Question), Judgment, ICJ Reports 1954 19.
124 M.D. Evans, ‘International Court of Justice: Recent Cases’ (1996) 45 ICLQ 712.
125 Continental Shelf (n 109).



80 I. Buga / !e International Journal of Marine and Coastal Law 27 (2012) 59–95

parties’ claims. Likewise, in Corfu Channel,126 the Court avoided complex 
third-party issues concerning Yugoslavia by reformulating the dispute in terms 
of Albania’s liability alone, and in Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v. USA)127 and Certain Phosphate Lands in Nauru 
(Nauru v. Australia),128 rejected the argument altogether since the interests in 
question did not constitute the very subject-matter of the case.129 

!e ‘indispensible third party’ argument was upheld again in East Timor 
(Portugal v. Australia).130 !e Court here found it could not exercise jurisdic-
tion over Portugal’s claims since it would, as a prerequisite, have to rule on the 
lawfulness of Indonesia’s position vis-à-vis East Timor in the absence of that 
State’s consent. Although the Court emphasised that it generally can adjudi-
cate even when the judgment might affect the interests of a third party, here 
the question of Indonesia’s legal position, like Albania’s in Monetary Gold, 
pertained to the very subject-matter of the dispute, so that proceeding without 
Indonesia would run counter to the general principle of State consent. Many 
scholars consider such a decision an exercise of discretionary authority, but it 
has also been regarded as “peremptory rather than involving the exercise of 
discretion.”131 

A certain theoretical parallel could be drawn between the reasoning under-
lying the ‘indispensible third party’ rule as a jurisdictional limitation, and the 
question of mixed disputes before LOS tribunals. Both scenarios entail that to 
decide a matter before it, a tribunal may have to resolve a concurrent issue (be 
it a third party’s rights or sovereignty over land) that, if it forms the very sub-
ject-matter of the dispute, lies outside its jurisdiction. Where the circum-
stances of the case so allow, the concurrent issues can be avoided by limiting 
the relevant area under consideration.132 !us, if the comparison holds, per-
haps the relevant question is whether the land element in a mixed dispute is 
found to constitute its very subject-matter, in which case the dispute would fall 
outside the jurisdiction of LOS tribunals.133

126 Corfu Channel (n 110).
127 Jurisdiction and Admissibility, ICJ Reports 1984 392.
128 Preliminary Objections, Judgment, ICJ Reports 1992 240.
129 Chinkin (n 120) 222.
130 Judgment, ICJ Reports 1995 90, 104–05.
131 Amerasinghe (n 107) 238. cf WM Reisman, ‘International Decisions: Award on Sover-
eignty over Disputed Islands in the Red Sea’ (1999) 93 AJIL 671, 676.
132 D. Colson, ‘!e Legal Regime of Maritime Boundary Agreements’ in J.I. Charney and 
L.M. Alexander (eds.), International Maritime Boundaries, vol. I (Martinus Nijhoff, Dordrecht 
1993) 63.
133 Rao (n 27) 887.
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Examples from the Case Law 

It may be useful to give a few examples of cases in which international judicial 
bodies relied on implied powers. 

To begin with a mixed dispute before the ICJ, the Territorial and Maritime 
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. 
Honduras) case134 involved delimitation of a sea boundary and clarification of 
sovereignty over certain islands and cays. Nicaragua’s Application requested 
the Court to “determine the course of the single maritime boundary between 
the areas . . . appertaining respectively to Nicaragua and Honduras.” However, 
it did not refer to questions of sovereignty over islands. Nevertheless, the Court 
held that it would have to decide the sovereignty issues in order to delimit the 
boundary: 

!e Nicaraguan claim relating to sovereignty over the islands in the maritime 
area in dispute is admissible as it is inherent in the original claim relating to the 
maritime delimitation between Nicaragua and Honduras in the Caribbean Sea.135 

!e title of the case was modified from its initial form (‘Case Concerning the 
Maritime Delimitation between Nicaragua and Honduras’) to reflect these 
wider issues. Another question raised here is whether the ICJ would have been 
able to settle the dispute had it been brought under the LOSC, which restricts 
jurisdiction to disputes “concerning the interpretation and application of this 
Convention”136 (it would seem natural that the subject-matter of the dispute 
should not affect the choice of forum under Article 287 as such).137

By contrast, in the 2008 Malaysia/Singapore case,138 the ICJ was asked to 
settle title over Pedra Branca, Middle Rocks and South Ledge. !e Court 
upheld Singapore’s sovereignty over Pedra Branca and Malaysia’s over Middle 
Rocks. However, it did not settle the status of South Ledge—which it found 
“falls within the apparently overlapping territorial waters generated by the 
mainland of Malaysia, Pedra Branca and Middle Rocks”139—since it had not 

134 Judgment, ICJ Reports 2007 659. 
135 Ibid., 697.
136 LOSC Art. 288(1).
137 Klein (n 77) 58, 123; Shany (n 34) 205; Mensah (n 42) 25.
138 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/
Singapore), Judgment, ICJ Reports 2008 12. See also R. Beckman and C. Schofield, ‘Moving 
Beyond Disputes Over Island Sovereignty: ICJ Decision Sets Stage for Maritime Boundary 
Delimitation in the Singapore Strait’ (2009) 40 ODIL 1.
139 Malaysia/Singapore (n 138) 101.
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been explicitly mandated by the parties to delimit their territorial waters.140 In 
other words, the Court considered that the concurrent maritime delimitation 
issue was beyond its jurisdiction in deciding sovereignty over South Ledge. 

In the arbitral context, one relevant case is the Barbados/Trinidad and 
Tobago Annex VII arbitration.141 !e parties here disagreed over whether the 
maritime delimitation dispute included the continental shelf extending beyond 
200 nautical miles. !e tribunal found that the issue of the outer continental 
shelf was “sufficiently closely related’ to the dispute submitted by Barbados, 
and was consequently implicitly included.142 Similarly, in the Eritrea/Yemen 
arbitration,143 each country had relied on different base-points in drawing 
straight baselines around a fringe of islands off the Eritrean coast. Despite the 
fact that the tribunal had not been called upon to decide the reality or validity 
of the straight baseline system,144 it proceeded to determine the base-points 
itself, rather than rely on Eritrea and Yemen’s submissions.145 By contrast, in 
the Minquiers and Ecrehos case,146 the ICJ limited itself to the terms of its 
remit as defined under the special agreement—which asked it to declare 
whether the sovereignty over the islets in question belonged to either the UK 
or France—by interpreting it to mean that its jurisdiction did not extend so 
far as to permit it to find a status of res nullius or condominium, but rather 
only to decide whether sovereignty could be attributed to one of the parties 
exclusively.147

One last point can be made regarding the Request for an Examination of the 
Situation in Accordance with Paragraph 63 of the Court’s Judgment of 20 Decem-
ber 1974 in the Nuclear Tests (New Zealand v. France) case.148 !e ICJ here was 
faced with a unique form of proceedings that was not formally recognised in 
its Statute or practice. !e question was essentially whether the ICJ could, 
under the circumstances, be seised of the case before it based solely on a para-
graph of its previous judgment in Nuclear Tests. !e Court ultimately dis-
missed New Zealand’s application; however, it arguably seemed to hint that, 

140 Ibid.
141 Maritime Delimitation (Barbados/Trinidad and Tobago), Jurisdiction and Merits (UNCLOS 
Annex VII Maritime Delimitation) (2006) 45 ILM 800. 
142 Ibid., para. 213.
143 Award of the Arbitral Tribunal in the Second Stage of the Proceedings (Maritime Delimita-
tion), 17 December 1999, 22 RIAA 335. 
144 Ibid., para. 142.
145 Ibid., para. 146. See further NSM Antunes, ‘!e 1999 Eritrea-Yemen Maritime Delimita-
tion Award and the Development of International Law’ (2001) 50 ICLQ 299.
146 Judgment, ICJ Reports 1953 47, 59.
147 Rosenne (n 108) 545.
148 ICJ Reports 1995 288.
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had the right circumstances been applicable, it could have proceeded to exam-
ine the case despite the fact that the ‘derivative proceedings’ were not based on 
any express provision in its Statute.149 !is relates to the question of implied 
powers and perhaps also, indirectly, to the LOS tribunals’ lack of an overt 
basis under LOSC to handle mixed disputes. 

Overall, although the review above is by no means exhaustive, the case law 
does not seem to be conclusive regarding the jurisdictional remits applicable 
to the relation between maritime and land sovereignty questions.

Territorial Issues in Context: !e Role of Disputed Islands in Maritime 
Boundary Delimitations

!e Limited Effect of Disputed Islands on Maritime Delimitations

Concurrent territorial sovereignty issues in mixed disputes most frequently 
involve islands.150 !us, a crucial provision here is LOSC Article 121 on 
‘Regime of Islands’151—although it is admittedly vague and poorly drafted in 
a number of respects.152 

Despite their potential impact on maritime boundary delimitations, in 
practice arbitral tribunals and the ICJ have given islands reduced effect.153 !e 
majority of disputed islands are either located in semi-enclosed seas that 
inhibit extended maritime zones, or near non-disputed territories, “thereby 
lessening the impact of the disputed island on the generation of a maritime 

149 Ibid., 303; Declaration of Vice-President Schwebel, 309; Dissenting Opinion of Judge 
Weeramantry, 317, 320–21; Dissenting Opinion of Judge Palmer, 381, 399–400 (all suggest-
ing that the Court is not creating a new basis for jurisdiction, but rather that it is impliedly 
within its power to allow for a ‘special procedure’). See also M.C.R. Craven, ‘New Zealand’s 
Request for an Examination of the Situation in accordance with paragraph 63 of the Court’s 
Judgment of 20 December 1974 in the Nuclear Tests case (New Zealand v. France), Order of 
22 September 1995’ (1996) 45 ICLQ 725.
150 Klein (n 77) 273.
151 Smith (n 14) 343.
152 Churchill and Lowe (n 61) 50.
153 C. Schofield (n 9) 36. See North Sea Continental Shelf cases (n 117) 36; Gulf of Maine 
(n 90) 329, 332; Continental Shelf (n 109) 50–51; Qatar v. Bahrain (n 117) 114–15; Delimita-
tion of the Continental Shelf (UK/France), Decision of 30 June 1977, 18 RIAA 3; Beagle Chan-
nel Arbitration (Argentina/Chile), Award of 18 February 1977, 21 RIAA 53; Maritime 
Delimitation in the Black Sea (Romania v. Ukraine), Judgment, ICJ Reports 2009 61. See also 
UN Division of Ocean Affairs and Law of the Sea, Handbook on the Delimitation of Maritime 
Boundaries (United Nations Office of Legal Affairs, New York 2001).
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zone”154 (according to international practice, islands do not have the same 
capacity as an opposing land mass to generate maritime zones).155 If certain 
islands are so limited in size that they have little impact on the delimitation,156 
a tribunal does not have to resolve their sovereign status in order to effectuate 
the maritime boundary.

!e reason for granting rights over maritime zones to coastal States in the 
first place is to protect the economic interests of coastal communities depen-
dent on those sea resources,157 a rationale that does not extend to uninhabited 
islands present in many mixed disputes.158 !is argument is further reinforced 
if the islands in question are also unsuitable for human habitation and hence 
(according to one interpretation of the terms ‘human habitation’ and ‘eco-
nomic life’)159 qualify as ‘rocks’ under Article 121(3) LOSC.160 Nonetheless, 
this has not stopped countries like Japan and the US from making expansive 
claims to maritime space around small islets normally not entitled to extended 
maritime zones, due to their size and inhabitability.161 

More generally, LOS tribunals do not necessarily have to definitively resolve 
sovereignty questions involved in maritime disputes; this would accord with 
the spirit of cooperation embodied in LOSC, and the call in its delimitation 
articles for “provisional arrangements of a practical nature.”162 Furthermore, 
there may be approaches to handling mixed disputes that do not involve 
determining territorial issues, or even the boundary, but that nonetheless help 
resolve the dispute, such as joint development zones. Schemes could conceiv-
ably be developed, by treating disputed islands in special ways, such that the 
“sovereignty issue could be minimized and mutually accepted resource devel-
opment management maximized.”163 

154 Smith (n 14) 345–46.
155 Van Dyke (n 4) 44.
156 J.I. Charney, ‘Rocks that Cannot Sustain Human Habitation’ (1999) 93 AJIL 876.
157 !e “Volga” case (Russian Federation v. Australia), Prompt Release, Judgment, ITLOS Reports 
2002, Declaration Judge Vukas, para. 7.
158 Van Dyke (n 4) 50.
159 E.D. Brown, ‘Rockall and the Limits of National Jurisdiction of the UK’ (1978) 2 Marine 
Policy 181, 205–08.
160 B. Kwiatkowska and A.H.A. Soons, ‘Entitlement to Maritime Areas of Rocks Which Can-
not Sustain Human Habitation or Economic Life of !eir Own’ (1990) 21 Netherlands Year-
book of International Law 139.
161 Van Dyke (n 4) 51–52; J.M. Van Dyke and R.A. Brooks, ‘Uninhabited Islands: !eir 
Impact on the Ownership of the Oceans’ Resources’ (1983) 12 ODIL 265.
162 Smith (n 14) 351.
163 Ibid., 349–51.
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Examples from Southeast Asia—Potential for Resolution under the LOSC?

Examples from Southeast Asia are useful in investigating the extent to which 
mixed disputes could be resolved under the LOSC. 

In the East China Sea, the long-running sea boundary conflict164 between 
China and Japan, linked to the dispute over the Diaoyu/Senkaku Islands, has 
recently heated up and shows risk of serious confrontation.165 Based on previ-
ous ICJ judgments and international practice, the ‘Diaoyu/Senkakus’ are 
unlikely to be entitled to extended maritime zones under Article 121(3)—con-
sidering their remoteness from the coasts, tiny size, uninhabited status and 
unsettled sovereignty—and, even as ‘islands’ under Article 121(1), would not 
affect the maritime boundary.166 It is suggested that the maritime boundary 
could be delimited (or a joint resource scheme established)167 without resolv-
ing sovereignty over the ‘Diaoyu/Senkakus’ for the time being,168 given the 
imperative need to manage the area’s maritime resources effectively.169 

!e situation in the South China Sea is more difficult still. !e various 
claims over the Spratly and Paracel Islands—involving China, Taiwan, Viet-
nam, the Philippines, Malaysia and Brunei—heavily complicate the delimita-
tion of maritime boundaries here.170 !ere is a real risk that the situation “may 
soon escalate into conflict, if only because no prospect exists of settlement.”171 
Notwithstanding the numerous sovereignty claims over the Spratlys, these 
small islets—with no independent economic life of their own, nor the capac-
ity to sustain stable human populations172—and structures built on their 

164 J. Pan, ‘Way Out: !e Possibility of a !ird Party Settlement for the Sino-Japanese 
Maritime Boundary Dispute in the East China Sea’ (2008) 6 China: An International Journal 
187, 189.
165 ‘Carps among the Spratlys’, !e Economist (12 March 2011) 52 (China’s ‘bullying’ and 
‘proclivity for muscle-flexing’).
166 Van Dyke (n 4) 62; C.R. Symmons, !e Maritime Zones of Islands in International Law 
(Martinus Nijhoff, !e Hague 1979) 136.
167 Smith (n 14) 351.
168 See further S. Lee, Boundary and Territory Briefing: Territorial Disputes among Japan, China 
and Taiwan Concerning the Senkaku Islands, vol. 3(7) (International Boundaries Research Unit, 
Durham 2002). 
169 Pan (n 164) 203–04.
170 M.J. Valencia, J.M. Van Dyke and N.A. Ludwig, Sharing the Resources of the South China 
Sea (Martinus Nijhoff, !e Hague 1997) 17–76.
171 !e Economist (n 165); Kittichaisaree (n 67) 141, 145.
172 Van Dyke (n 4) 68; G Valero, ‘Spratly Archipelago Disputes’ (1994) 18 Marine Policy 314, 
315; M. Bennett, ‘!e People’s Republic of China and the Use of International Law in the 
Spratly Islands Dispute’ (1992) 28 Stanford Journal of International Law 425, 430.
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reefs,173 hardly seem entitled to extended maritime zones.174 !ey may not 
even be entitled to a full territorial sea zone, which may constitute an ‘abuse 
of right’ imposing an “unacceptable burden on other nations” under LOSC 
Article 300.175 Furthermore, it has been contended that under the equidis-
tance principle the Spratlys would not have equal capacity vis-à-vis land masses 
to generate extended maritime zones.176 

Resolving the status of the Spratlys would involve sovereignty consider-
ations that LOS tribunals may lack the expertise to adjudge.177 !e notions 
relevant here, ‘discovery’ and ‘effective occupation’, do not require too much 
activity when an islet is uninhabitable, but demand certain formal acts and a 
sufficient presence to make others aware of it.178 !e fact that the disputing 
States realise the weakness of their individual claims in this respect reduces the 
likelihood of the matter being brought before a tribunal.179 As a side-note, 
Article 121(3) refers to ‘habitability’ as a defining island feature. One could 
argue, following a ‘liberal’ interpretation of the Convention and of Article 
121(3) in particular (especially in light of the latter’s ambiguous drafting), 
that verifying ‘habitability’ may be conceptually similar, at least in method-
ological terms, to evaluating ‘discovery’ or ‘occupation’. Could these notions 
fall under the expertise of LOS tribunals as an implied power to assess ‘island’ 
characteristics under Article 121(3)? A liberal interpretation of the LOSC text 
seems to leave this possibility open. 

To avoid the sovereignty issue (and even the maritime delimitation) alto-
gether, one possibility would be to allow the Spratlys to generate a shared 
‘regional’ zone,180 at least as a provisional solution. !ere is no explicit men-
tion of such solution under the LOSC, but reference can be made to the 
precedent set by the ICJ in establishing a ‘joint development zone’ in the 
1992 Gulf of Fonseca case.181 !is idea is one worth exploring182—and is seem-
ingly reinforced by the duty of nations bordering ‘semi-enclosed seas’ to 

173 LOSC Art. 60(8) on ‘artificial islands’; Van Dyke (n 4) 70.
174 H. Chiu, ‘!e 1982 United Nations Convention on the Law of the Sea and the Settlement 
of China’s Maritime Boundary Dispute’ in Buergenthal (n 77) 205.
175 Van Dyke (n 4) 70–71. 
176 Ibid., 72–73. 
177 See further S. Lee, ‘Intertemporal Law, Recent Judgments and Territorial Disputes in Asia’ 
in Hong and Van Dyke (n 4) 135 (note the argument that the law here still needs clarification, 
especially with regard to Asia). 
178 Van Dyke (n 4) 65.
179 Cf. Guoxing (n 12) 95.
180 Van Dyke (n 4) 66, 69.
181 Ibid., 74.
182 See further Valencia (n 170) 183–87.
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 cooperate in managing resources and protecting the environment (LOSC 
Articles 122 and 123).183 

!ough some commentators argue otherwise,184 these examples seem to 
indicate that LOS tribunals are likely to ‘bypass’ land sovereignty questions in 
maritime delimitations more often than not.185 !e main solution is to limit 
the relevance of disputed islands based on Article 121.186 However, due to the 
multitude of States involved, even effectuating the maritime delimitation per 
se may prove problematic;187 a tribunal may be unable to reach a decision 
between some of the States without affecting legal rights of others.188 On the 
other hand, more ‘creative’ options, such as joint development zones, may be 
available to resolve, or at least indefinitely ‘quell’, such complex disputes.

Article 300 LOSC: An Independent Jurisdictional Basis? 

Article 300 of the LOSC requires States to fulfil their LOSC obligations in 
good faith and exercise the rights and freedoms recognized therein in a man-
ner that would not constitute an abuse of right.189 !is entails that a right 
cannot be exercised in a ‘fictitious’ way for a purpose completely different 
from that for which it was originally granted (one potential example is the 
UK’s alleged ‘MPA’ pretext in Mauritius v. UK  ), or in a wholly unreasonable 
manner (such as, arguably, some of China’s potentially historically and legally 
unfounded maritime jurisdictional claims). Moreover, one set of rights cannot 

183 Van Dyke (n 4) 75. See also B.H. Oxman, ‘Political, Strategic, and Historical Considera-
tions’ in J.I. Charney and L.M. Alexander (eds.), International Maritime Boundaries, vol. I 
(Martinus Nijhoff, Dordrecht 1993) 3, 4.
184 Chiu (n 174) 196–97, 208. 
185 Van Dyke (n 4) 67.
186 Ibid., 73.
187 Contrary to one argument (Van Dyke (n 4) 72), it is unlikely the CLCS would take action 
in disputed areas, given its limited legal capacity and mandate. See LOSC Art. 76(10); CLCS 
Rules of Procedure, Rule 46 and Annex I; ILA, ‘Report of the Committee: Legal Issues of the 
Outer Continental Shelf ’, Report of the Seventy-First Conference (2004) (hereinafter ILA 
First Report) 4; ILA, ‘Second Report of the Committee: Legal Issues of the Outer Continental 
Shelf ’, Report of the Seventy-Second Conference (2006) (hereinafter ILA Second Report), 
Conclusion No 19, 23–24; Barbados/Trinidad and Tobago (n 141) paras 63–65; B. Baker, 
‘States Parties and the Commission on the Limits of the Continental Shelf ’ in Ndiaye and 
Wolfrum (n 27) 680–82; Dupuy and Vignes (n 11) 490. See also CLCS, ‘Statement by the 
Chairman of the Commission on the Limits of the Continental Shelf on the Progress of Work 
in the Commission—Twenty-Fourth Session’, 1 October 2009, UN Doc CLCS/64, 20, 
22–23.
188 Smith (n 14) 351.
189 Klein (n 77) 43.
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be exercised in disregard of another set of rights and obligations.190 Last, “the 
abuse of right may operate to restrict unjustified claim-splitting tactics”191 
(such as perhaps between land and sea elements in mixed disputes). 

!e original intention during its drafting was to include Article 300 among 
the dispute settlement provisions to ensure recourse to adjudication in the 
event of misuse of power by a coastal State.192 Since coastal States were averse 
to the idea, the provision was instead included in the general provisions rather 
than in Part XV of the LOSC. Nevertheless, as emphasised by the Interna-
tional Law Association (ILA), the importance of the broad commitment 
under Article 300 should not be underestimated.193 In a different context, the 
Annex VII tribunal in Southern Bluefin Tuna stated: 

[!e tribunal] does not exclude the possibility that there might be instances in 
which the conduct of a State Party to UNCLOS would be so egregious, and risk 
consequences of such gravity, that a Tribunal might find that the obligations of 
UNCLOS provide a basis for jurisdiction.194 

In other words, if the situation is sufficiently serious (as could be the case with 
conflict-ridden disputes in Southeast Asia), States might be compelled to 
resort to Part XV procedures under the remit of Article 300. !e Article relates 
to abuses of right and infringements of good faith so severe that it may provide 
a basis for deciding even concurrent sovereignty issues in mixed disputes. !is 
would apply to the substantive rights in question, as well as to the manner 
in which a party conducts itself—not only as a party to a dispute, but, more 
generally, as a party to the Convention.195 LOS tribunals could in this way 
supposedly override sovereignty-related jurisdictional objections,196 and, in 
sufficiently serious circumstances, use Article 300 as an independent jurisdic-
tional basis to resolve mixed disputes. 

190 Shany (n 34) 257.
191 Ibid., 259.
192 Dupuy and Vignes (n 11) 1348.
193 ILA Second Report (n 187) 19–22; Baker (n 187) 685. 
194 SBT case (n 78) para. 64. 
195 A possible analogy is the ICJ’s decision in Nicaragua v. USA (n 127) to exercise jurisdiction 
despite a US treaty reservation excluding the dispute by applying customary law in lieu of the 
relevant treaties.
196 Klein (n 77) 43.
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!e Characterisation of a Dispute: !e Contextual Approach and the 
Non-self-Judging Character of Article 298 Exceptions

A tribunal has the inherent power, rooted in its judicial function,197 to inter-
pret submissions and identify the main issues in dispute in order to determine 
whether it has competence to hear the matter.198 In this sense, the optional 
exceptions in Article 298(1) are not self-judging and cannot serve as a simple 
bar to proceedings under Section 2 of Part XV: it is for a LOS tribunal itself 
to determine whether it has jurisdiction to decide (compétence de la compétence).199 
!is idea is reinforced by the ICJ’s distinction between ‘seisin,’200 as the act 
instituting proceedings, which can be purely unilateral, and jurisdiction, which 
is subject to the consent, direct or indirect, of all parties to the case.201 !ough 
overlapping, the two notions are “best kept separate.”202 Accordingly, a tribu-
nal may decide it has been validly seised203 even if it subsequently decides to 
refrain from exercising jurisdiction.204 Although the question of valid seisin 
seems until now to have arisen only before the ICJ, “there is no reason why the 
same basic principles… should not be applied by [other] tribunals.”205 !us, 
States should not be able to use the fact that LOS tribunals might not eventu-
ally uphold jurisdiction over a mixed dispute as an excuse to avoid initiating 
proceedings under LOSC Part XV in the first place. 

To the extent that a question of territorial sovereignty is subsumed or inher-
ently linked to other substantive law of the sea questions, the tribunal must 
decide what characterisation is to take precedence in deciding jurisdiction.206 

197 Nuclear Tests (Australia v. France), Judgment, ICJ Reports 1974 253, 259–60.
198 D. Shelton, ‘Form, Function, and the Powers of International Courts’ (2009) 9 Chicago 
Journal of International Law 537, 541.
199 LOSC Art. 288(4); ITLOS Rules Art. 58. See G. Guillaume, ‘!e Future of International 
Judicial Institutions’ (1995) 44 ICLQ 849.
200 Rosenne (n 108) 1147.
201 Ibid., 1145. See also Maritime Delimitation and Territorial Questions between Qatar and 
Bahrain, Jurisdiction and Admissibility, ICJ Reports 1995 6, 23–24; P. Weil, ‘Compétence et 
saisine: un nouvel aspect du principe de la jurisdiction consensuelle’ in J. Makarczyk (ed.), 
!eory of International Law at the !reshold of the Twenty-First Century (Kluwer, !e Hague 
1996) 833.
202 Amerasinghe (n 107) 68.
203 !e decision could, e.g., be taken by means of pre-adjudicatory proceedings under ICJ 
Statute Art. 48, an important innovation by the Court in Request for an Examination 
(n 147)—Rosenne (n 108) 872–75.
204 Amerasinghe (n 107) 67.
205 Ibid., 68.
206 Klein (n 77) 269. Note also that Art. 298(1)(a)(i) only excludes ‘concurrent’ territorial 
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!e characterisation of a ‘mixed dispute’ requires that the tribunal adopt a 
‘contextual’ analysis—the approach in Southern Bluefin Tuna—to assess the 
‘weight’ of any territorial issues involved in light of the particular circum-
stances of each case:207 

!e statement of claims, the relief requested, as well as the facts giving rise to the 
dispute may be indicative of what treaty rights and duties are at stake, and con-
comitantly what dispute settlement scheme is applicable.208 

In practice, LOS tribunals are likely to find practical solutions to circumvent 
or portray the territorial issues in such a way so as to be able to adjudicate:

It is most unlikely that a dynamic court exercising its powers under the LOS 
Convention will have much difficulty both in finding that it possesses jurisdic-
tion in a particular case.209 

!us, a case that appears to be a ‘mixed dispute’ could still be submitted to 
compulsory procedures, leaving it to the tribunal to determine how it should 
be characterised and whether it can be resolved without having to tackle sov-
ereignty questions.210 !e boundary could, for instance, be drawn up to a 
point where it would not be influenced by the disputed territory,211 just as 
maritime boundaries in past cases have been drawn in such a way so as to 
avoid affecting third-party interests.212 In other words, Article 298(1)(a)(i) 
does not preclude submission of mixed-competence disputes to LOS tribu-
nals, but rather only limits their scope. !erefore, apart from the possibility of 
basing jurisdiction on Article 300, as discussed, LOS tribunals could tackle a 
‘mixed dispute’ by limiting the relevant area under consideration to avoid 
questions of land sovereignty—a strategy often feasible in practice.

issues, which could stricto sensu be interpreted as allowing the tribunals to assert competence 
over merely ‘subsidiary’ land issues.
207 Rosenne (n 108) 521, 830.
208 Klein (n 77) 41. 
209 De Mestral (n 77) 171.
210 Rao (n 27) 884.
211 B.H. Oxman, ‘International Maritime Boundaries: Political, Strategic, and Historical 
Considerations’ (1994) 26 University of Miami Inter-American Law Review 243.
212 See, e.g., Continental Shelf (n 109) 56; Eritrea/Yemen (n 143) para. 164.
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Conclusion

!e jurisdictional dilemma of LOS tribunals concerning mixed disputes seems 
to adversely affect their effectiveness, potentially enabling some States to cir-
cumvent dispute resolution on the grounds that land sovereignty issues are 
involved. 

Due to the sensitive nature of sea boundary delimitations, especially when 
interlinked with territorial issues, the assessment of the status of mixed 
disputes under the Convention is contentious and complex. !e drafting his-
tory of pertinent LOSC provisions seems to suggest that, although they 
may have discussed the option, States did not necessarily intend to exclude 
mixed disputes from Part XV compulsory procedures generally, absent an 
Article 298(1)(a) declaration. Moreover, a textual interpretation of the rele-
vant proviso in Article 298(1)(a)(i) indicates that declarations only exclude 
mixed disputes from conciliation, and not from compulsory procedures in the 
absence of such an exemption. However, the fundamental differences between 
territorial and maritime boundary determinations, and the absence of any 
express LOSC provision regarding land territory (it seems clear, at least, that 
‘pure’ territorial issues lie beyond its realm), make it difficult to ascertain 
whether LOS tribunals could—or should—exercise jurisdiction over mixed 
disputes. 

In practice, LOS tribunals are likely to find ways of tackling, or avoiding, 
concurrent territorial issues in predominantly maritime disputes (where the 
land element does not constitute the very subject-matter of the claims). Fur-
thermore, Article 300 could conceivably provide a ‘loophole’ by granting an 
independent jurisdictional basis to adjudicate mixed disputes in cases of an 
egregious ‘abuse of right’.

Finally, it is important to distinguish between seisin and jurisdiction, keep-
ing in mind the tribunals’ inherent power to rule on their own competence. 
States should not avoid initiating proceedings based on the view that LOS 
tribunals might not ultimately exercise jurisdiction.

It is undeniable that these issues are real and significant. Nevertheless, in 
practice, the question of competence over concurrent land sovereignty in 
mixed disputes is less of an impediment—and less extensive in its practical and 
juridical effects—than sometimes perceived. !e consequences of not making 
full use of compulsory procedures under LOSC may outweigh the advantages 
of postponing the resolution of mixed disputes—a problem that affects not 
only the States directly concerned, but also, in view of the risk of confronta-
tion in certain disputed areas and the countless sea boundaries still undelim-
ited around the globe, the international community as a whole.
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IUCN PROTECTED AREA DEFINITION, MANAGEMENT CATEGORIES AND GOVERNANCE TYPES

IUCN defines a protected area as: 
A clearly defined geographical space, recognised, dedicated and managed, through legal or other  
effective means, to achieve the long-term conservation of nature with associated ecosystem services  
and cultural values.

The definition is expanded by six management categories (one with a sub-division), summarized below. 
Ia Strict nature reserve: Strictly protected for biodiversity and also possibly geological/ geomorphological features, 
where human visitation, use and impacts are controlled and limited to ensure protection of the conservation values
Ib Wilderness area: Usually large unmodified or slightly modified areas, retaining their natural character and influence, 
without permanent or significant human habitation, protected and managed to preserve their natural condition
II National park: Large natural or near-natural areas protecting large-scale ecological processes with characteristic 
species and ecosystems, which also have environmentally and culturally compatible spiritual, scientific, educational, 
recreational and visitor opportunities
III Natural monument or feature: Areas set aside to protect a specific natural monument, which can be a landform, 
sea mount, marine cavern, geological feature such as a cave, or a living feature such as an ancient grove
IV Habitat/species management area: Areas to protect particular species or habitats, where management reflects 
this priority. Many will need regular, active interventions to meet the needs of particular species or habitats, but this is 
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V Protected landscape or seascape: Where the interaction of people and nature over time has produced a distinct 
character with significant ecological, biological, cultural and scenic value: and where safeguarding the integrity of this 
interaction is vital to protecting and sustaining the area and its associated nature conservation and other values
VI Protected areas with sustainable use of natural resources: Areas which conserve ecosystems, together  
with associated cultural values and traditional natural resource management systems. Generally large, mainly  
in a natural condition, with a proportion under sustainable natural resource management and where low-level  
non-industrial natural resource use compatible with nature conservation is seen as one of the main aims

The category should be based around the primary management objective(s), which should apply to at least  
three-quarters of the protected area – the 75 per cent rule.

The management categories are applied with a typology of governance types – a description of who holds authority 
and responsibility for the protected area. IUCN defines four governance types.
Governance by government: Federal or national ministry/agency in charge; sub-national ministry/agency  
in charge; government-delegated management (e.g. to NGO)
Shared governance: Collaborative management (various degrees of influence); joint management (pluralist 
management board; transboundary management (various levels across international borders)
Private governance: By individual owner; by non-profit organisations (NGOs, universities, cooperatives);  
by for-profit organsations (individuals or corporate)
Governance by indigenous peoples and local communities: Indigenous peoples’ conserved areas and territories; 
community conserved areas – declared and run by local communities

For more information on the IUCN definition, categories and governance type see the  
2008 Guidelines for applying protected area management categories which can be  
downloaded at: www.iucn.org/pa_categories
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In 1996 the World Conservation Congress in Montreal 
recommended (Resolution 1.37) inter alia that, as part of the 
IUCN Marine and Coastal Programme, World Commission 
on Protected Areas (WCPA) should "develop guidance on 
the application of the IUCN Guidelines for Protected Area 
Management Categories in the marine environment". !is 
was followed by a recommendation by Kelleher and Recchia 
(1998)1 that “… an elaboration of the classification scheme 
to indicate different types of zones occurring within MPAs ", 
was needed given the difficulty experienced in applying a single 
IUCN category to multiple use marine protected areas (MPAs). 
Wells and Day (2004)2 subsequently reviewed the problems in 
applying the IUCN protected area management categories in 
the marine environment and highlighted issues that needed to 
be addressed.

In 2007, a discussion paper (Laffoley et al., 2007)3 was 
presented at the WCPA Marine Summit in Washington DC 
explaining the need for further guidance and outlining the 
main areas to be covered. Prior to the publication in 2008 
of the revised IUCN-WCPA’s Guidelines for Applying 
Protected Area Management Categories (referred to as the 
2008 Guidelines throughout the remainder of this document) 
(Dudley, 2008)4, a meeting was held in Almeria, Spain, at 
which a paper was presented by WCPA Marine (Laffoley et 
al., 2008)5 re-iterating the need for explanation of how the 
guidelines should be applied to MPAs. !e meeting participants 
agreed that supplementary guidelines should be prepared. 

1 Kelleher, G. and Recchia, C. (1998). ‘Editorial – lessons from marine 
protected areas around the world’. Parks 8 (2), IUCN, Gland.

2 Wells, S. and Day, J. (2004).  Application of the IUCN protected area 
management categories in the marine environment.'  Parks 14 (3) IUCN, 
Gland.

3 Laffoley, D.,Day, J., Wood, L. and Barr, B. (2007). 'IUCN Categories – 
!eir Application In Marine Protected Areas', Discussion paper presented at 
WCPA Marine Summit, Washington DC, April 2007.

4 Dudley, N. (Editor) (2008). Guidelines for Applying Protected Area 
Management Categories. Gland, Switzerland, see: http://www.iucn.org/
about/union/commissions/wcpa/wcpa_puball/wcpa_pubsubject/wcpa_
categoriespub/?1662/Guidelines-for-applying-protected-area-management-
categories

5 Laffoley, D., Day, J., Wood, L. and Barr, B. (2008). 'Marine Protected 
Areas'. In: Dudley, N. and Stolton, S. (Eds.) (2008). Defining protected areas: 
an international conference in Almeria, Spain. Gland, Switzerland: IUCN. 
220pp.

Preamble

!e development of the supplementary guidelines started in 
2010 when members of WCPA Marine undertook an online 
survey to highlight issues where more guidance was needed. 
Subsequently, a small working group (Jon Day, Sue Stolton, 
Nigel Dudley, Aya Mizumura and Marc Hockings) met in 
Townsville, Australia, to develop a preliminary draft using the 
results of the survey. 

!is draft was commented on by Dan Laffoley (Marine Vice-
Chair) and WCPA Marine members, and then a revised draft 
(October 2010) was circulated to WCPA members for wider 
input. In addition, the draft guidelines were field-tested in 
the Maldives6 and South Korea7. Subsequent comments from 
reviewers, as well as the results of the field-testing, were then 
considered in producing this final version of the supplementary 
guidelines.

!e primary purpose of these supplementary guidelines is 
to increase the accuracy and consistency of assignment and 
reporting of the IUCN categories when applied to marine 
and coastal protected areas. 

To avoid unnecessary duplication of text, these supple-
mental guidelines therefore must be read in association with 
the 2008 Guidelines.

Where cross referencing is required to the 2008 Guidelines 
this is identified in the text.

6 MWSRP (2011). Guidelines for applying the IUCN Marine Protected Area 
Management Categories to Marine Protected Areas: a field testing report by the 
Maldives Whale Shark Research Programme (MWSRP). Unpublished Report, 
September 2011. 5pp.

7 Stolton, S, Shadie, P. and Hag Young Heo (2011). Case study South Korea – 
Marine Categories. Unpublished Report. 5pp.
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IUCN has developed a set of guidelines which define a 
protected area and categorise a protected area through six 
management types and four governance types (Dudley, 2008)8. 
!ese supplementary guidelines provide additional advice on 
using the IUCN guidance in marine protected areas (MPAs). 

To qualify for one or more of the IUCN categories, a site 
must meet the IUCN definition of a protected area, as given in 
the 2008 Guidelines:

“A protected area is a clearly defined geographical space, 
recognised, dedicated and managed, through legal or other 
effective means, to achieve the long-term conservation of 
nature with associated ecosystem services and cultural 
values”

8 Dudley, N. (Editor) (2008). Guidelines for Applying Protected Area Manage-
ment Categories. Gland, Switzerland.

!e appropriate IUCN category is assigned based on the 
primary stated management objective of the MPA (which 
must apply to at least 75% of the MPA – see section 5.1), 
or a zone within an MPA (the zone must be clearly mapped, 
recognised by legal or other effective means, and have distinct 
and unambiguous management aims that can be assigned 
to a particular protected area category – see section 5.4). 
!e primary objectives of each IUCN category are listed in 
Table 1 as described in the 2008 Guidelines. A more detailed 
explanation is presented in section 4 of this document and in 
the 2008 Guidelines.

At a glance

Table 1: Definition and Primary Objectives of IUCN Protected Area Categories (Dudley, 2008).

IUCN 
Category Definition Primary	
�    Objective

Ia Category Ia are strictly protected areas set aside 
to protect biodiversity and also possibly geological/ 
geomorphological features, where human 
visitation, use and impacts are strictly controlled 
and limited to ensure protection of the conservation 
values. Such protected areas can serve as 
indispensable	
�    reference	
�    areas	
�    for	
�    scientific	
�    
research and monitoring.

To conserve regionally, nationally or globally 
outstanding ecosystems, species (occurrences 
or aggregations) and/ or geodiversity features: 
these attributes will have been formed mostly or 
entirely by non-human forces and will be degraded 
or destroyed when subjected to all but very light 
human impact.

Ib Category Ib protected areas are usually large 
unmodified	
�    or	
�    slightly	
�    modified	
�    areas,	
�    retaining	
�    
their	
�    natural	
�    character	
�    and	
�    influence,	
�    without	
�    
permanent	
�    or	
�    significant	
�    human	
�    habitation,	
�    which	
�    
are protected and managed so as to preserve their 
natural condition.

To protect the long-term ecological integrity of 
natural	
�    areas	
�    that	
�    are	
�    undisturbed	
�    by	
�    significant	
�    
human activity, free of modern infrastructure and 
where natural forces and processes predominate, 
so that current and future generations have the 
opportunity to experience such areas.

II Category II protected areas are large natural or 
near natural areas set aside to protect large-scale 
ecological processes, along with the complement 
of species and ecosystems characteristic of 
the area, which also provide a foundation for 
environmentally and culturally compatible spiritual, 
scientific,	
�    educational,	
�    recreational	
�    and	
�    visitor	
�    
opportunities.

To protect natural biodiversity along with its 
underlying ecological structure and supporting 
environmental processes, and to promote 
education and recreation.

III Category III protected areas are set aside to 
protect	
�    a	
�    specific	
�    natural	
�    monument,	
�    which	
�    can	
�    
be a landform, sea mount, submarine caverns, 
geological feature such as a caves or even a 
living feature such as an ancient grove. They are 
generally quite small protected areas and often 
have high visitor value.

To	
�    protect	
�    specific	
�    outstanding	
�    natural	
�    features	
�    and	
�    
their associated biodiversity and habitats.
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Spatial areas which may incidentally appear to deliver 
nature conservation but DO NOT HAVE STATED nature 
conservation objectives should NOT automatically be classified 
as MPAs, as defined by IUCN. !ese include:

Fishery management areas with no wider stated 
conservation aims.

Community areas managed primarily for sustainable 
extraction of marine products (e.g. coral, fish, shells, etc).

Marine and coastal management systems managed 
primarily for tourism, which also include areas of 
conservation interest.

Wind farms and oil platforms that incidentally help to 
build up biodiversity around underwater structures and by 
excluding fishing and other vessels.

IUCN 
Category Definition Primary	
�    Objective

IV Category IV protected areas aim to protect 
particular species or habitats and management 
reflects	
�    this	
�    priority.	
�    Many	
�    category	
�    IV	
�    protected	
�    
areas will need regular, active interventions to 
address the requirements of particular species or 
to maintain habitats, but this is not a requirement of 
the category.

To maintain, conserve and restore species and 
habitats.

V Category V protected areas are where the 
interaction of people and nature over time has 
produced an area of distinct character with 
significant	
�    ecological,	
�    biological,	
�    cultural	
�    and	
�    
scenic value: and where safeguarding the 
integrity of this interaction is vital to protecting 
and sustaining the area and its associated nature 
conservation and other values.

To protect and sustain important landscapes/
seascapes and the associated nature conservation 
and other values created by interactions with 
humans through traditional management practices.

VI Category VI protected areas conserve 
ecosystems and habitats together with associated 
cultural values and traditional natural resource 
management systems. They are generally large, 
with most of the area in natural condition, where 
a proportion is under sustainable natural resource 
management and where low-level non industrial 
use of natural resources compatible with nature 
conservation is seen as one of the main aims of 
the area.

To protect natural ecosystems and use natural 
resources sustainably, when conservation and 
sustainable	
�    use	
�    can	
�    be	
�    mutually	
�    beneficial.

Marine and coastal areas set aside for other purposes 
but which also have conservation benefit: military 
training areas or their buffer areas (e.g. exclusion zones); 
disaster mitigation (e.g. coastal defences that also harbour 
significant biodiversity); communications cable or pipeline 
protection areas; shipping lanes etc.

Large areas (e.g., regions, provinces, countries) where 
certain species are protected by law across the entire 
region.

Any of the above management approaches could be classified 
as an MPA if instead they had a primary stated aim and are 
managed to deliver nature conservation.
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1.1	
�    	
�    Why	
�    are	
�    supplementary	
�    guidelines	
�    needed	
�    
for MPAs? 

!e IUCN categories are applicable to all types of protected 
areas, whether terrestrial or marine. !e 2008 Guidelines for 
Applying Protected Area Management Categories (2008 
Guidelines) provide considerable detail on the use and 
application of the categories, including for marine protected 
areas (MPAs). Specific sections of the 2008 Guidelines are 
referred to throughout the document, and the section in these 
2008 Guidelines that deals with marine protected areas can be 
found on pages 55-58.

However, with the smaller number of MPAs compared 
with terrestrial protected areas, there is less experience and 
understanding of applying the categories to MPAs. Application 
of the categories to MPAs has often been inaccurate and 
inconsistent. For example, it is considered (Wood, pers. com, 
2012) that, of those MPAs that have been categorised, about 
50% have been wrongly allocated because the name of the 
MPA (e.g. National Park, Sanctuary, etc) has been used to 
determine the category, rather than the management objectives 
that the MPA was established to achieve. Confusion has also 
arisen when sites have been incorrectly assigned on the basis of 
activities that occur rather than using the stated management 
objectives. Furthermore, where protected areas include both 
land and sea, the objectives for the marine component of the 
protected area are often not considered when assigning the site’s 
category.  

!ese supplementary marine guidelines are thus aimed at 
ensuring that the IUCN categories can be effectively applied 
to all types of MPAs as well as to any marine components 
of adjoining terrestrial protected areas, provided a site meets 
the IUCN definition of a protected area. Inconsistencies in 
the application of, and reporting on, the categories reduce 
the efficacy and use of the system as a global classification 
scheme. !ese supplementary guidelines should increase the 
accuracy and consistency of both assignment and reporting. 
!e categories are recognised by international bodies such as 
the United Nations and by many national governments as the 
global standard for defining and recording protected areas, and 
as such are increasingly being incorporated into legislation. 
Further information on these international conservation 
initiatives is given in Chapter 7 of the 2008 Guidelines.

1.2	
�    	
�    Who	
�    are	
�    the	
�    supplementary	
�    guidelines	
�    
aimed	
�    at?	
�    

!ese supplementary guidelines are intended primarily for 
policy makers, decision makers, senior managers, agencies and 
other institutions involved in the establishment and manage-
ment of MPAs. !e guidelines are less likely to be of direct rel-
evance to MPA managers in their day-to-day work. However it 
is useful for MPA managers to understand the categories, as the 
category to which an MPA has been assigned can help a man-
ager understand the management objectives and thus guide 
planning and implementation. !e supplementary guidelines 

1.	
�    Introduction	
�    

will also be useful to those involved in collecting, analysing and 
reporting data on MPAs. 

Where MPAs are administered by fisheries agencies, the 
guidelines may be particularly useful as such departments do not 
always have a good knowledge of the IUCN categories system. 
!ey also do not necessarily have a close relationship with the 
main national agency responsible for terrestrial protected areas, 
which usually has responsibility for national reporting. In these 
cases, it is particularly important that fishery agency officials, 
policy makers, and those agencies and institutions involved in 
MPA management read the 2008 Guidelines before using these 
supplementary guidelines to ensure that the basic principles of 
the categoriy system are understood.

1.3	
�    How	
�    to	
�    use	
�    these	
�    guidelines

!e primary guidance to assigning categories is the 2008 
Guidelines, which provide more detail on the general principles 
than is given here. !e 2008 Guidelines must be consulted 
first, as it is essential that anyone responsible for assigning 
categories fully understands the categorisation system and how 
it is applied. !ese supplementary guidelines should thus be 
used in conjunction with the 2008 Guidelines and must not 
be considered a stand-alone document. !ese supplementary 
guidelines however provide specific information that will help 
with the application of the categories to MPAs, and examples to 
explain this process more clearly. IUCN WCPA is also producing 
more detailed information about the process for assigning the 
IUCN definition, categories and governance types in the form 
of IUCN/WCPA standards on the process for recognising 
protected areas and assigning management categories and 
governance types, due to be published in late 2012.  

Both the 2008 Guidelines and the supplementary guidelines 
are technical advice from IUCN and set out rules and advice 
to help countries, regions and the world to make consistent 
decisions. Decisions about what is or is not a protected area are 
normally the responsibility of national governments, or, in the 
case of designations such as Natura 2000 and World Heritage 
Sites, committees made up of more than one government 
established under international agreements. Countries and such 
international bodies are therefore asked to respect and follow this 
guidance, in order to improve our perspective of what are being 
achieved using protected areas around the world, and to maintain 
the value of the categories as a global categorisation system.

!e supplementary guidelines provide specific advice and 
standards about using the 2008 Guidelines in MPAs. !ey 
provide examples of MPAs from around the world to illustrate 
many of the points made, and where possible, hyperlinks have 
been provided to websites providing further information about 
each example (although we recognise that these may become 
out of date and inoperative over time). !ese supplementary 
guidelines also include a summary of the main elements of the 
full 2008 Guidelines, including the primary objectives of each 
category (for each topic, references to relevant page numbers 
in the printed/PDF version of the 2008 Guidelines are also 
provided).
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2.	
�    What	
�    is	
�    a	
�    Marine	
�    Protected	
�    Area?

2.1	
�    The	
�    Definition	
�    of	
�    a	
�    Marine	
�    Protected	
�    Area
In applying the categories system, the first step is to determine 
whether or not the site meets IUCN’s definition of a protected 
area as given in the 2008 Guidelines (Chapter 2, page 8) which 
states:

A protected area is a clearly defined geographical space, 
recognised, dedicated and managed, through legal or other 
effective means, to achieve the long-term conservation of 
nature with associated ecosystem services and cultural 
values.

If a marine area does not meet this definition, then it cannot 
be considered to be an MPA.

A detailed explanation of the definition is provided in the 
2008 Guidelines (Chapter 2, pages 8-9). !is is summarised 
in Table 2 below, with a discussion of issues to consider when 
applying the definition to the marine environment and some 
examples to illustrate the definition. 

Table 2: Explanation of protected area definition.

Phrase Explanation	
�    provided	
�     
in	
�    the	
�    2008	
�    Guidelines

Discussion	
�    and	
�    example	
�    of	
�    application	
�     
in	
�    the	
�    marine	
�    realm

Clearly 
defined	
�    

Clearly	
�    defined	
�    implies	
�    a	
�    spatially	
�    defined	
�    area	
�    with	
�    
agreed and demarcated borders. These borders can 
sometimes	
�    be	
�    defined	
�    by	
�    physical	
�    features	
�    that	
�    move	
�    
over time (e.g., river banks) or by management actions 
(e.g., agreed no-take zones).

This implies that MPAs must be mapped and have 
boundaries	
�    that	
�    are	
�    legally	
�    defined.	
�    However,	
�    while	
�    
some	
�    MPAs	
�    can	
�    be	
�    clearly	
�    defined	
�    (e.g.	
�    an	
�    entire	
�    bay	
�    
bounded	
�    by	
�    headlands),	
�    for	
�    others	
�    it	
�    may	
�    be	
�    difficult	
�    to	
�    
mark the boundaries, especially if the MPA is offshore. 
Even boundaries on the landward side, where tide levels 
can	
�    be	
�    used	
�    (e.g.	
�    Low	
�    Water	
�    Mark),	
�    can	
�    be	
�    difficult	
�    
to establish (see Box 1). Increasingly, MPA or zone 
boundaries	
�    are	
�    defined	
�    by	
�    high	
�    resolution	
�    latitude	
�    and	
�    
longitude coordinates, as determined by modern GPS 
instruments.

Example: 

•	
�     The	
�    US	
�    National	
�    Marine	
�    Sanctuary	
�    System	
�    identifies	
�    
sanctuaries legislated under the National	
�    Marine	
�    
Sanctuaries Act	
�    with	
�    boundaries	
�    defined	
�    in	
�    a	
�    series	
�    of	
�    
associated maps.

Geographical	
�    
space

Includes land, inland water, marine and coastal areas 
or a combination of two or more of these. “Space” has 
three dimensions, e.g., as when the airspace above a 
protected	
�    area	
�    is	
�    protected	
�    from	
�    low-flying	
�    aircraft	
�    or	
�    in	
�    
marine protected areas when a certain water depth is 
protected or the seabed is protected but water above 
is not: conversely subsurface areas sometimes are not 
protected (e.g., are open for mining).

All protected areas exist in three dimensions, but 
the vertical dimension in MPAs is often a substantial 
management consideration. In MPAs, management may 
need to address the airspace above the sea surface, the 
actual water surface, the water column (or parts of it), the 
seabed and the sub-seabed, or just one or a combination 
of two or more of these elements. For example, some 
MPAs protect just the seabed/benthos and not the water 
column above. It is therefore important that an MPA has 
a clear description of the dimensions that are actually 
protected. 

Examples: 

•	
�     In	
�    Australia’s	
�    Great	
�    Barrier	
�    Reef	
�    Marine	
�    Park,	
�    the	
�    
boundary	
�    is	
�    clearly	
�    defined	
�    by	
�    legal	
�    proclamation. 
The	
�    zones	
�    in	
�    the	
�    GBRMP	
�    are	
�    legally	
�    defined	
�    in	
�    the	
�    
statutory Zoning Plan. The MPA goes to a depth of 
1000 metres below the seabed and a height of 915 
metres (airspace) above the surface of the water. 

•	
�     	
�    In	
�    Australia’s	
�    Huon	
�    Commonwealth	
�    Marine	
�    Reserve 
in	
�    the	
�    South-east	
�    Marine	
�    Reserve	
�    Network,	
�    zoning	
�    is	
�    
stratified	
�    by	
�    depth.	
�    Within	
�    the	
�    benthic	
�    sanctuary	
�    zone,	
�    
the seabed and adjacent waters are fully protected. 
Above	
�    this,	
�    commercial	
�    fishing	
�    activity	
�    is	
�    allowed	
�    in	
�    the	
�    
water column from the sea surface down to 500 metres 
depth.
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Phrase Explanation	
�    provided	
�     
in	
�    the	
�    2008	
�    Guidelines

Discussion	
�    and	
�    example	
�    of	
�    application	
�     
in	
�    the	
�    marine	
�    realm

Recognised Implies that protection can include a range of governance 
types	
�    declared	
�    by	
�    people	
�    as	
�    well	
�    as	
�    those	
�    identified	
�    
by the state, but that such sites should be recognised 
in some way (in particular through listing on the World 
Database on Protected Areas – WDPA).

Example: 

•	
�     The	
�    Government	
�    of	
�    Canada	
�    and	
�    the	
�    Council	
�    of	
�    the	
�    
Haida	
�    Nation	
�    co-manage	
�    Gwaii	
�    Haanas	
�    National	
�    
Park	
�    Reserve	
�    and	
�    Haida	
�    Heritage	
�    Site,	
�    and	
�    the	
�    Gwaii	
�    
Haanas	
�    National	
�    Marine	
�    Conservation	
�    Area	
�    Reserve	
�    
off	
�    the	
�    Pacific	
�    coast	
�    of	
�    Canada.

Dedicated Implies	
�    specific	
�    binding	
�    commitment	
�    to	
�    conservation	
�    in	
�    
the long term, through e.g.:

•	
�     International conventions and agreements
•	
�     National, provincial and local law
•	
�     Customary law
•	
�     Covenants of NGOs
•	
�     Private trusts and company policies
•	
�     Certification	
�    schemes

Examples:

•	
�     The	
�    Galápagos	
�    Marine	
�    Reserve	
�    is	
�    designated	
�    
under national law and is also an integral part of the 
Galápagos	
�    Islands	
�    World	
�    Heritage	
�    Site.

•	
�     Vueti	
�    Navakavu in Fiji is a locally managed marine 
area (LMMA) established by the community and 
declared through local cultural protocol systems.

Managed Assumes some active steps to conserve the natural 
(and possibly other) values for which the protected area 
was established; note that “managed” can include a 
decision to leave the area untouched if this is the best 
conservation strategy.

The requirement that a site is managed applies to both 
marine and terrestrial situations. As on land, many types 
of MPA management are possible.

Example:

•	
�     Bonaire	
�    National	
�    Marine	
�    Park	
�    in	
�    the	
�    Netherlands	
�    
Antilles	
�    has	
�    clearly	
�    defined	
�    regulations that apply to all 
users of the park.

Legal or other 
effective	
�    
means

Means	
�    that	
�    protected	
�    areas	
�    must	
�    either	
�    be	
�    gazetted	
�    
(that is, recognised under statutory civil law), recognised 
through an international convention or agreement, or 
else managed through other effective but non-gazetted, 
means, such as through recognised traditional rules 
under which community-conserved areas operate or the 
policies of established non-governmental organisations.

As for terrestrial protected areas, 'effective means' 
include agreements with indigenous groups; 

Example:

•	
�     Dhimurru Indigenous Protected Area, an area of land 
and	
�    sea	
�    in	
�    the	
�    Northern	
�    Territory	
�    of	
�    Australia,	
�    on	
�    the	
�    
Gulf	
�    of	
�    Carpentaria,	
�    is	
�    run	
�    by	
�    the	
�    Dhimurru	
�    Land	
�    
Management	
�    Aboriginal	
�    Corporation	
�    which	
�    works	
�    with	
�    
the Traditional Owners to manage the protected area.

…	
�    to	
�    achieve Implies some level of effectiveness – a new element 
that	
�    was	
�    not	
�    present	
�    in	
�    the	
�    1994	
�    definition	
�    but	
�    which	
�    
has been strongly requested by many protected area 
managers and others. Although the category will still 
be determined by objective, management effectiveness 
will progressively be recorded on the WDPA and over 
time will become an important contributory criterion in 
identification	
�    and	
�    recognition	
�    of	
�    protected	
�    areas.

As for terrestrial protected areas, this implies some level 
of effectiveness and therefore requires that the MPA is 
subject to monitoring, evaluation and reporting.

Example:

•	
�     The	
�    assessment	
�    of	
�    management	
�    effectiveness	
�    of	
�    
the Aldabra	
�    World	
�    Heritage	
�    Site in the Seychelles, 
undertaken	
�    as	
�    part	
�    of	
�    the	
�    Enhancing	
�    our	
�    Heritage	
�    
project	
�    with	
�    the	
�    UNESCO	
�    World	
�    Heritage	
�    Centre,	
�    
provides information on the extent to which the 
objectives of this MPA are being achieved.

Long term Protected areas should be managed in perpetuity and not 
as short term or a temporary management strategy.

As with terrestrial protected areas, long-term protection 
(over timescales of human generations) is necessary 
for effective marine conservation. Seasonal closures of 
an	
�    area	
�    for	
�    a	
�    specific	
�    purpose	
�    (such	
�    as	
�    fish	
�    spawning,	
�    
whale breeding, etc), in the absence of any additional 
biodiversity protection and any primary nature 
conservation objective are not considered to be MPAs. 
Seasonal protection of certain species or habitats may be 
a useful component of management in an MPA. 

Examples:

•	
�     The	
�    Cockle	
�    Bay	
�    Shellfish	
�    Seasonal	
�    Closure area in 
New	
�    Zealand	
�    is	
�    NOT	
�    an	
�    MPA	
�    as	
�    it	
�    is	
�    only	
�    in	
�    force	
�    
for the months of October to April when collection of 
shellfish	
�    is	
�    banned.

•	
�     In	
�    the	
�    Marine	
�    Mammal	
�    Protection	
�    Zone	
�    of	
�    the	
�    Great 
Australian	
�    Bight	
�    Marine	
�    Park	
�    (Commonwealth	
�    Waters) 
the use of vessels is prohibited 1 May - 31 October 
each year to protect an important calving and breeding 
area	
�    for	
�    Southern	
�    Right	
�    Whales.
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Phrase Explanation	
�    provided	
�     
in	
�    the	
�    2008	
�    Guidelines

Discussion	
�    and	
�    example	
�    of	
�    application	
�     
in	
�    the	
�    marine	
�    realm

Conservation In	
�    the	
�    context	
�    of	
�    this	
�    definition	
�    conservation	
�    refers	
�    to	
�    
the in situ maintenance of ecosystems and natural 
and semi-natural habitats and of viable populations of 
species in their natural surroundings and, in the case of 
domesticated or cultivated species, in the surroundings 
where they have developed their distinctive properties

Examples:

•	
�     Ecological	
�    Reserves	
�    in	
�    the	
�    Florida	
�    Keys	
�    National	
�    
Marine Sanctuary	
�    in	
�    the	
�    United	
�    States	
�    are	
�    designed	
�    
to provide natural spawning and nursery areas for the 
replenishment and genetic protection of marine life and 
aim to protect and preserve all habitats and species 
found throughout the Sanctuary.

•	
�     The	
�    inclusion	
�    of	
�    a	
�    minimum	
�    of	
�    20%	
�    of	
�    all	
�    70	
�    bioregions	
�    
within Australia's Great	
�    Barrier	
�    Reef	
�    Marine	
�    Park is 
designed to provide in situ protection of representative 
examples of all species and ecosystem processes. 

Nature In this context nature always refers to biodiversity, at 
genetic, species and ecosystem level, and often also 
refers to geodiversity, landform and broader natural 
values.

All protected areas, whether terrestrial or marine should 
aim to protect all the features of conservation importance 
within their boundaries.

Example:

•	
�     The	
�    overall	
�    objective	
�    of	
�    the	
�    Great	
�    Barrier	
�    Reef	
�    Marine	
�    
Park is to provide for the long term protection and 
conservation of the environment,	
�    biodiversity	
�    and	
�    
heritage	
�    values	
�    of	
�    the	
�    Great	
�    Barrier	
�    Reef	
�    Region.

Associated	
�    
ecosystem 
services

Means	
�    here	
�    ecosystem	
�    services	
�    that	
�    are	
�    related	
�    to	
�    but	
�    do	
�    
not interfere with the aim of nature conservation. These 
can include provisioning services such as food and water; 
regulating	
�    services	
�    such	
�    as	
�    regulation	
�    of	
�    floods,	
�    drought,	
�    
land degradation, and disease; supporting services 
such as soil formation and nutrient cycling; and cultural 
services such as recreational, spiritual, religious and 
other	
�    nonmaterial	
�    benefits.

MPAs provide a wide range of ecosystem services:

Examples:

•	
�     Ecosystem	
�    services:	
�    The	
�    MPA	
�    network	
�    in	
�    Belize has 
been	
�    estimated	
�    to	
�    contribute	
�    nearly	
�    US$20	
�    million	
�    
annually in reef-related visitor expenditure.

•	
�     Regulating	
�    ecosystem	
�    services,	
�    for	
�    example	
�    seagrass	
�    
meadows, mangroves and kelp forests as carbon 
sinks: The four MPAs designated by the Malta 
Environment and Planning Authority	
�    to	
�    protect	
�    Malta’s	
�    
Posidonia	
�    (seagrass)	
�    beds	
�    together	
�    protect	
�    over	
�    80%	
�    
of this habitat in Malta. 

Areas	
�    set	
�    up	
�    for	
�    wave/wind	
�    power	
�    are	
�    generally	
�    NOT	
�    
MPAs	
�    (see	
�    section	
�    2.3).

Cultural 
values

Includes those that do not interfere with the conservation 
outcome (all cultural values in a protected area should 
meet this criterion), including in particular:

•	
�     Those that contribute to conservation outcomes 
(e.g., traditional management practices on which key 
species have become reliant)

•	
�     Those that are themselves under threat.

Areas set aside for cultural values are only protected 
areas	
�    under	
�    the	
�    IUCN	
�    definition,	
�    if	
�    they	
�    have	
�    nature	
�    
conservation	
�    as	
�    a	
�    primary	
�    aim.	
�    However,	
�    many	
�    MPAs	
�    
contain	
�    sacred	
�    sites	
�    or	
�    have	
�    significant	
�    cultural	
�    and	
�    
heritage value and understanding of this is important.

Examples:

•	
�     Nosy	
�    Ve, an island in southern Madagascar protected 
under	
�    a	
�    local	
�    ‘dina’	
�    agreement	
�    is	
�    both	
�    a	
�    sacred	
�    site	
�    
and an area important for corals and as a tropic bird 
nesting colony.

•	
�     Papahanaumokuakea	
�    Marine	
�    National	
�    Monument 
in	
�    the	
�    North	
�    West	
�    Hawaiian	
�    Islands	
�    is	
�    important	
�    
for	
�    Native	
�    Hawaiians	
�    at	
�    genealogical,	
�    cultural,	
�    and	
�    
spiritual levels.
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2.2	
�    	
�    Principles	
�    associated	
�    with	
�    the	
�    use	
�     
of	
�    the	
�    protected	
�    area	
�    definition	
�     
and	
�    IUCN	
�    category

!e 2008 Guidelines (Chapter 2, page 10) include the following 
principles (emphasis has been added to the most fundamental 
points) to help decide whether an area meets the definition of a 
protected area and what category it should be assigned to:

For IUCN, only those areas where the main objective is 
conserving nature can be considered protected areas; this can 
include many areas with other goals as well, at the same level, 
but in the case of conflict, nature conservation will be the 
priority.

Protected areas must prevent, or eliminate where necessary, any 
exploitation or management practice that will be harmful to the 
objectives of designation.

"e choice of category should be based on the primary 
objective(s) stated for each protected area or legally-de-
fined zone within a protected area.

"e system is not intended to be hierarchical.

All categories make a contribution to conservation but objectives 
must be chosen with respect to the particular situation; not all 
categories are equally useful in every situation.

Any category can exist under any governance type and vice  
versa.

A diversity of management approaches is desirable and should be 
encouraged, as it reflects the many ways in which communities 
around the world have expressed the universal value of the 
protected area concept.

"e category should be changed if assessment shows that the 
stated, long-term management objectives do not match those of 
the category assigned.

However, the category is not a reflection of management 
effectiveness.

Protected areas should usually aim to maintain or, ideally, 
increase the degree of naturalness of the ecosystem being 
protected.

"e definition and categories of protected areas should not be 
used as an excuse for dispossessing people of their land or sea 
territory. 

2.3	
�    	
�    When	
�     is	
�     a	
�     marine	
�     area	
�     that	
�     may	
�     achieve	
�    
conservation	
�    outcomes	
�    not	
�    an	
�    MPA?

A protected area as defined by IUCN describes a precise 
set of management approaches with limits, and must have 
nature conservation as a primary rather than a secondary 
aim, as explained above. !ere are however many managed 
areas that protect biodiversity, either indirectly, incidentally 
or fortuitously. Indeed, it is a principle of the Convention on 
Biological Diversity’s “ecosystem approach” that all land and 
water management should contribute to conservation, and 
as a result the distinction between what is and what is not a 
protected area is sometimes unclear. However, such areas do 
not necessarily fulfil the IUCN definition of a protected area. 
!is is particularly the case in the marine environment where 

Box 1

Boundaries	
�    of	
�    MPAs

There are a number of issues to consider when 
determining the boundaries of an MPA. On the landward 
side, it is important to make it very clear as to exactly 
what boundary is being used and this must be explained; 
for	
�    example	
�     ‘Mean	
�    Low	
�    Water’	
�     is	
�    a	
�    different	
�    boundary	
�    
from	
�     that	
�     of	
�     ‘Lowest	
�     Astronomical	
�     Tide’.	
�     Wherever	
�    
possible highest astronomical tide or high water mark 
should be used (highest astronomical tide generally 
suits areas with large tidal ranges, whereas high water 
mark suits small tidal ranges). Both low water and high 
water	
�    marks	
�    can	
�    result	
�    in	
�    boundaries	
�    that	
�    are	
�    difficult	
�    in	
�    
legal and administrative terms because:

•	
�     The	
�     low	
�     water	
�     mark	
�     is	
�     usually	
�     covered	
�     by	
�     water.	
�    
It	
�     is	
�     thus	
�     difficult	
�     to	
�     inform	
�     the	
�     public	
�     of	
�     its	
�     precise	
�    
location, and therefore to enforce; in addition, low 
water mark moves with erosion and accretion and is 
often	
�    not	
�    marked	
�    on	
�    charts	
�    or	
�    defined	
�    in	
�    any	
�    publically	
�    
available way.

•	
�     Boundaries	
�     based	
�     on	
�     high	
�     water	
�     mark	
�     may	
�     cause	
�    
problems as, for example, what may appear to be 
relatively	
�     stable	
�     ‘lines’	
�     can	
�     also	
�     be	
�     influenced	
�     by	
�    
erosion and accretion. Also established rights of use 
often	
�     reflect	
�     terrestrial	
�     ownership	
�     of	
�     the	
�     adjacent	
�    
land.

•	
�     In	
�    rivers,	
�    estuaries	
�    or	
�    narrow	
�    bays,	
�    there	
�    are	
�    no	
�    clear	
�    
principles	
�     for	
�    defining	
�     low	
�    or	
�    high	
�    water	
�    and	
�     it	
�    may	
�    
be unclear as to which bays and channels are part 
of a MPA, and which may be regarded as ‘internal 
waters’.

Box 2

Offshore	
�    waters	
�    within	
�    and	
�    beyond	
�     
national	
�    jurisdiction

Offshore waters are generally considered to be those 
that	
�    lie	
�    beyond	
�    a	
�    country’s	
�    territorial	
�    seas,	
�    i.e.	
�    beyond	
�    12	
�    
nautical miles from shore in most cases. They include 
the major part of all Exclusive Economic Zones (EEZs 
- waters under national jurisdiction out to a maximum of 
200	
�    nautical	
�    mile),	
�    as	
�    well	
�    as	
�    the	
�    high	
�    seas	
�    and	
�    seabed	
�    
beyond the limit of national jurisdiction. For MPAs in 
offshore waters, designation should follow the 2008 
Guidelines as for any protected area. Thus, a site may 
be	
�    considered	
�    as	
�    an	
�    MPA	
�    provided	
�     it:	
�     (a)	
�    has	
�    defined	
�    
boundaries that can be mapped; (b) is recognised by 
legal or other effective means; and (c) has distinct and 
unambiguous management aims that can be assigned 
to a particular protected area category.  

Example:

The South Orkney Islands Southern Shelf Marine 
Protected Area	
�    was	
�    the	
�    first	
�    fully	
�    high	
�    seas	
�    MPA	
�    to	
�    be	
�    
designated	
�    under	
�    the	
�    Convention	
�    on	
�    the	
�    Conservation	
�    
of	
�     Antarctic	
�     Living	
�     Marine	
�     Resources	
�     with	
�     specific	
�    
management aims and a responsible body: the 
Commission	
�     on	
�     the	
�     Conservation	
�     of	
�    Antarctic	
�     Marine	
�    
Living	
�    Resources	
�    (CCAMLR).
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there is a long history of spatial fisheries management and a 
growing interest in spatial planning and spatial management 
of other activities that often have no stated aim or interest in 
nature conservation – it is just an incidental or apparent link. 
Understanding the IUCN protected area definition is thus 
critically important. 

Areas subject to some form of management could be MPAs 
or parts of MPAs in some cases, but MPA status should not be 
assumed and decisions must be made on a case-by-case basis, 
the essential criterion being whether nature conservation is 
the primary objective.  

!e following types of management area are not necessarily 
MPAs:

Fishery management areas with no wider stated conserva-
tion aims (see section 2.3.1 for more detailed discussion).

Community areas managed primarily for sustainable ex-
traction of marine products, e.g. coral, fish, shells (these are 
discussed below in section 2.3.2 Indigenous and community 
conserved areas).

Marine and coastal management systems managed prima-
rily for tourism, even where these also include areas of con-
servation interest.

Wind farms and oil platforms that incidentally help to build 
up biodiversity around underwater structures by excluding 
fishing and other vessels.

Marine and coastal areas set aside for other purposes but 
which have an indirect conservation benefit: military train-
ing areas or their buffer areas (e.g. exclusion zones); disaster 
mitigation (e.g. coastal defences that also harbour significant 
biodiversity); communications cable and pipeline protection 
areas; shipping lanes, etc.

Large areas (e.g., regions, provinces, countries) where certain 
species are protected by law across the entire region.

2.3.1.	
�    Fishery	
�    management	
�    areas

Temporary or permanent fishing closures that are established 
primarily to help build up and maintain reserve stocks for 
fishing in the future, and have no wider conservation aims or 
achievements are not considered to be MPAs. For example, 
Norway, Iceland and the Faroe Islands close areas to fishing 
at short notice if the percentage of juveniles or by-catch goes 
above a certain number. !ese areas do not qualify as MPAs. 
IUCN’s advice is that areas set aside purely to maintain fishing 
stocks, particularly on a temporary basis, should not be con-
sidered to be protected areas even though they may well reflect 
good fishery management. For such sites to meet IUCN’s defi-
nition of a protected area, managers would need to address the 
overall health and diversity of the ecosystem and have a stated 
primary aim to this effect.

Such areas however may be important components of the 
management of an MPA. For example, seasonal closures of 
fish spawning aggregation areas or pelagic migratory routes, at 
specific and predictable times of year for certain species when 
they are extremely vulnerable, may be essential to the effective 
management of an MPA.

Examples of MPAs with seasonally closed zones:

Within the Great Barrier Reef Marine Park, Australia, there 
are seasonal closures to all reef fish fishing for specific periods 
at certain times of the year.

!e Galapagos Marine Reserve has seasonal closures to 
fishing of, for example, sea cucumbers.

Examples where management of fishing is essential to nature 
protection throughout the site:

Eastport Marine Protected Areas in Canada consists of 
two MPAs (Duck Island and Round Island, both of which 
are no-take areas) within the 400 km2 Eastport Peninsula 
Lobster Management Area; the larger management area is 
open to commercial exploitation of lobsters according to 
the fisheries management regime in place and is not itself an 
MPA, and the two no-take areas, each of which meets the 
definition of a protected area, play a key role in the lobster’s 
management.

Belize has eleven multi-species fish spawning aggregation 
sites that are closed to fishing permanently through marine 
reserves that restrict all fishing.

2.3.2.	
�     Indigenous	
�     peoples	
�     and	
�     community	
�    
conserved	
�    territories	
�    and	
�    areas	
�    (ICCAs)

Indigenous peoples and community conserved territories and 
areas (ICCA) are defined by IUCN as: ‘natural and/or modified 
ecosystems containing significant biodiversity values, ecological 
functions and benefits, and cultural values voluntarily conserved 
by indigenous peoples and local communities both sedentary 
and mobile – through customary laws or other effective means’. 
Determining when an ICCA is also a protected area, and 
therefore eligible for listing on the WDPA, is more complex 
than for some other protected area governance types (see 2008 
Guidelines, Chapter 3, pages 28-31) and has two stages:

1. Agreement by the indigenous people or community 
involved: no community-managed site should be identified 
as a protected area or listed on the WDPA without express 
consent by the community. Recognition and listing can 
bring benefits but also costs, such as increased exposure. 

2. Alignment with the IUCN definition of a protected 
area: the 2008 definition of a protected area stipulates that 
for a site to be a protected area, priority must be given to 
nature conservation; other values present may be of similar 
importance but in the event of conflict between values, 
nature conservation must be considered the most important. 
As is the case with other governance types, community areas 
managed primarily for sustainable extraction of marine 
products would not be considered protected areas according 
to the IUCN definition unless nature conservation is the 
primary stated objective of the management regime.

Many ICCAs have been established by coastal communities 
in marine ecosystems. !e ICCA Registry website is an 
online information portal and secure database, developed by 
UNEP-WCMC with support by UNDP’s GEF Small Grants 
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Programme, that documents indigenous and community 
conservation areas including in the marine environment. It aims 
to increase awareness of the biodiversity values of areas managed 
by communities, and provide a wide range of information. 
As part of this process, it is hoped that further guidance on 
implementing the IUCN categories in terrestrial and marine 
ICCAs will be developed. Additional information is available 
through the ICCA Consortium, and the primary reference for 
determining whether marine community conservation area is 
an MPA should be the 2008 Guidelines.

2.4	
�    Governance

!e IUCN protected area definition and management categories 
are ‘neutral’ about type of ownership or management authority. 
With respect to who holds decision-making and management 
authority and responsibility about protected areas, IUCN 
distinguishes four broad protected area governance types 
(governance by governments, shared governance, private 
governance and governance by indigenous people and local 
communities), which are described in the 2008 Guidelines is 
reproduced in Annex I. All combinations of protected area 
categories and governance types are possible in an MPA. 
IUCN suggests that the governance type of a protected area 
be identified and recorded at the same time as its category 
in national environmental statistics and accounting systems 
and in protected areas databases. Protected area governance is 
described in detail in a new manual (Borrini-Feyerabend et al., 
2012)9.

9 Borrini-Feyerabend, G., Dudley, N., Lassen, B., Pathak, N. and Sandwith, 
T. (2012). Governance of Protected Areas: From understanding to action., 
IUCN, GIZ and ICCA Consortium.
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!e marine environment has particular characteristics that 
are often absent or relatively uncommon on land. As a result, 
MPAs present management challenges that may need different 

3.	
�    	
�    Characteristics	
�    of	
�    the	
�    marine	
�    
environment	
�    that	
�    affect	
�    protected	
�    
area	
�    designation	
�    and	
�    IUCN	
�    
category	
�    application

Table 3: Characteristics of the marine environment that affect protected areas.

Characteristic	
�     How	
�    does	
�    this	
�    characteristic	
�    affect	
�    MPAs?

Multi-dimensional	
�    
environment

MPAs	
�    are	
�    designated	
�    in	
�    a	
�    fluid	
�    multi-dimensional	
�    environment.	
�    As	
�    a	
�    result,	
�    in	
�    some	
�    cases	
�    different	
�    
management may be needed at different depths. In some MPAs vertical zoning has been used to achieve 
this. In others, there may be no vertical zoning, but the management put in place may nevertheless vary with 
depth. There is a general presumption against the use of vertical zoning, as there is increasing evidence 
of strong ecological bentho-pelagic coupling (see Section 5.5 below), and the subsequent vertically tiered 
management	
�    is	
�    particularly	
�    difficult,	
�    if	
�    not	
�    impossible,	
�    to	
�    effectively	
�    police	
�    and	
�    enforce.

The	
�    sub-seafloor	
�    may	
�    also	
�    need	
�    management,	
�    if	
�    there	
�    is	
�    a	
�    potential	
�    impact	
�    such	
�    as	
�    mining	
�    below	
�    the	
�    seabed.	
�    
This is similar to the situation in terrestrial protected areas where activities such as mining might potentially 
impact on the protected area below ground. 

Currents	
�    and	
�    tides	
�    
causing	
�    flows/
impacts

MPAs	
�    are	
�    subject	
�    to	
�    surrounding	
�    and	
�    ‘up-current’	
�    influences	
�    from	
�    tides	
�    and	
�    currents.	
�    These	
�    are	
�    generally	
�    
outside the control of the manager or management agency and cannot be managed. Although similar to the 
situation of airborne or wind-borne impacts on terrestrial protected areas, MPAs are perhaps more consistently 
subject	
�    to	
�    such	
�    influences.

Lack of clear tenure 
or	
�    ownership

Tenure and ownership in the marine environment is often different from on land, where there is usually clear 
public or private ownership.

Under	
�    the	
�    United	
�    Nations	
�    Convention	
�    on	
�    the	
�    Law	
�    of	
�    the	
�    Sea	
�    (UNCLOS),	
�    nations	
�    have	
�    the	
�    right	
�    to	
�    use	
�    their	
�    
Exclusive	
�    Economic	
�    Zones	
�    (EEZs),	
�    which	
�    extend	
�    from	
�    shore	
�    out	
�    to	
�    200	
�    nautical	
�    miles,	
�    and	
�    to	
�    establish	
�    
management	
�    regimes	
�    such	
�    as	
�    MPAs.	
�    However,	
�    within	
�    an	
�    EEZ,	
�    there	
�    is	
�    generally	
�    no	
�    individual	
�    ownership	
�    of	
�    
either the seabed or water column and the EEZ may often be used and accessed by all those belonging to the 
nation	
�    concerned.	
�    There	
�    are	
�    some	
�    exceptions,	
�    generally	
�    in	
�    inshore	
�    areas:	
�    thus	
�    in	
�    the	
�    UK,	
�    the	
�    Crown	
�    Estate	
�    
owns	
�    about	
�    50%	
�    of	
�    the	
�    foreshore	
�    (tidal	
�    land	
�    between	
�    Mean	
�    High	
�    Water	
�    and	
�    Mean	
�    Low	
�    Water	
�    as	
�    well	
�    as	
�    most	
�    
of	
�    the	
�    seabed	
�    from	
�    Mean	
�    Low	
�    Water	
�    out	
�    to	
�    12	
�    nautical	
�    miles	
�    (i.e.	
�    the	
�    territorial	
�    sea);	
�    and	
�    in	
�    many	
�    countries,	
�    
coastal communities may own or have tenure and rights over of certain marine areas or resources, as in Fiji 
where	
�    local	
�    communities	
�    have	
�    customary	
�    rights	
�    over	
�    traditional	
�    fishing	
�    grounds	
�    known	
�    as	
�    ‘qoliqoli’.	
�    

Outside	
�    the	
�    EEZs,	
�    i.e.	
�    on	
�    the	
�    High	
�    Seas,	
�    the	
�    oceans	
�    are	
�    invariably	
�    considered	
�    to	
�    be	
�    ‘commons’	
�    which	
�    may	
�    
be used and accessed by all nations. MPAs can represent a legitimate restriction on such rights under the 
UNCLOS	
�    or	
�    Regional	
�    Sea	
�    Agreements,	
�    according	
�    to	
�    provisions	
�    of	
�    the	
�    Convention	
�    on	
�    Biological	
�    Diversity	
�    
(CBD)	
�    or	
�    Regional	
�    Fisheries	
�    Agencies	
�    (see box 2, page 15).

Multiple	
�    jurisdictions Often the water column, seabed, sea life and foreshore are managed by different jurisdictions or government 
agencies,	
�    which	
�    may	
�    create	
�    difficulties	
�    for	
�    designation	
�    and	
�    management.

Difficulties	
�    in	
�    
enforcement	
�    and	
�    
management

Restricting	
�    entry	
�    to,	
�    and	
�    activities	
�    in,	
�    an	
�    MPA	
�    is	
�    often	
�    more	
�    difficult	
�    than	
�    for	
�    terrestrial	
�    protected	
�    areas	
�    (and	
�    
often	
�    impossible)	
�    as	
�    there	
�    are	
�    usually	
�    multiple	
�    access	
�    points,	
�    the	
�    site	
�    is	
�    often	
�    remote	
�    and	
�    thus	
�    difficult	
�    and	
�    
expensive	
�    to	
�    patrol,	
�    and	
�    under	
�    international	
�    law,	
�    rights	
�    of	
�    ‘innocent	
�    passage’	
�    are	
�    afforded	
�    to	
�    all	
�    vessels.	
�    While	
�    
controlling	
�    activities	
�    in	
�    the	
�    marine	
�    environment	
�    is	
�    more	
�    difficult	
�    than	
�    on	
�    land,	
�    modern	
�    satellite	
�    technology	
�    is	
�    
making it easier.

Lack	
�    of	
�    visibility	
�    
of	
�    features	
�    being	
�    
protected

Being unable to see sub-tidal features poses particular problems in terms of management and enforcement. 
Illegal or unregulated activities may damage features within an MPA without anyone knowing, unless 
appropriate	
�    monitoring	
�    or	
�    surveillance	
�    is	
�    undertaken	
�    (and	
�    this	
�    may	
�    be	
�    expensive,	
�    requiring	
�    SCUBA	
�    diving).

Boundary	
�    
demarcation

It	
�    is	
�    often	
�    difficult	
�    to	
�    know	
�    where	
�    the	
�    boundary	
�    of	
�    an	
�    MPA	
�    is,	
�    both	
�    seawards	
�    (where	
�    electronic	
�    charts,	
�    a	
�    Global	
�    
Positioning System (GPS) or similar technology are needed), and on the landward side where boundaries 
based	
�    on	
�    high	
�    and	
�    low	
�    water	
�    marks	
�    may	
�    be	
�    difficult	
�    to	
�    locate	
�    in	
�    the	
�    field	
�    or	
�    may	
�    be	
�    only	
�    loosely	
�    defined	
�    (see	
�    
discussion in Section 2.1). In a few cases, vertical zoning has been attempted, and horizontal boundaries 
have been established at certain depths if an MPA does not extend to either the sea surface (such as a 
protected	
�    area	
�    for	
�    a	
�    seamounts)	
�    or	
�    to	
�    the	
�    seabed.	
�    However,	
�    such	
�    boundaries	
�    are	
�    difficult	
�    if	
�    not	
�    impossible	
�    to	
�    
mark	
�    and	
�    thus	
�    effective	
�    and	
�    practical	
�    compliance	
�    is	
�    also	
�    extremely	
�    difficult,	
�    if	
�    not	
�    impossible	
�    (see	
�    section	
�    5.5).

Connectivity	
�    between	
�    
ecosystems	
�    and	
�    
habitats

The scale over which marine connectivity occurs can be very large. Since the extent of connectivity may be 
critical	
�    to	
�    the	
�    health	
�    of	
�    an	
�    MPA,	
�    sufficiently	
�    large	
�    areas	
�    must	
�    be	
�    considered	
�    to	
�    ensure	
�    adequate	
�    protection	
�    of	
�    
ecosystem values.

approaches to those used for protected areas in terrestrial 
environments. !ese are described in Table 3. 
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!e 2008 Guidelines give a full description of each of the six 
categories of protected area management (Chapter 2, pages 
12-23) and Table 9 (Chapter 6, pages 57-58) provides notes 
on applying the categories to MPAs. !is section expands on 
this information and provides additional notes and examples 
to improve understanding of how categories can be applied to 
MPAs.

As outlined in one of the key principles (section 2.2 above), the 
choice of category relates to the primary stated objective(s) of 
the protected area. Categories may be assigned to a whole MPA 
or a separate zone within a multiple-zone MPA (see section 5.3 
below). One problem that is difficult for category assignment in 
both marine and terrestrial protected areas is the frequent lack 
of clarity in the wording of the objectives of a protected area. 
Many MPAs have multiple objectives, having been set up with 
tourism or fisheries benefits, as well as biodiversity protection, 
in mind, and thus a primary objective may not be clearly 
identified. Nevertheless, the examples of the application of the 
categories to the MPAs cited below, and the national initiatives 
in a number of countries (e.g. Australia, Belize) to assign 
categories to all components of the MPA system, demonstrate 
that the categories can apply in the marine environment once 
they are well understood.

As with terrestrial protected areas, IUCN categories are inde-
pendent of the names of an MPA (see 2008 Guidelines, page 
11). !is is important to understand, given the wide variabil-
ity in typology of MPAs both between countries and within a 
single country: e.g. marine park, marine reserve, closed area, 
marine sanctuary, MACPAs/MCPAs (marine and coastal pro-
tected areas), nature reserve, ecological reserve, replenishment 
reserve, marine management area, coastal preserve, area of con-
servation concern, sensitive sea area, biosphere reserve, 'no-take 
area', coastal park, national marine park, marine conservation 
area, marine wilderness area. In addition to the wide range of 
names, the same name or title for a MPA may mean different 
things in different countries. For example, in Kenya ‘marine 
reserves’ have a multiple use approach while in neighbouring 
Tanzania ‘marine reserves’ are strictly no-take. 

Category Ia

Strictly protected areas set aside to protect biodiversity and also 
possibly geological/geomorphological features, where human visita-
tion, use and impacts are strictly controlled and limited to ensure 
protection of the conservation values. Such protected areas can serve 
as indispensable reference areas for scientific research and monitor-
ing.

4.	
�    	
�    The	
�    IUCN	
�    Protected	
�    Area	
�    
management	
�    categories	
�    as	
�    applied	
�    
to MPAs

Primary objective

To conserve regionally, nationally or globally outstanding 
ecosystems, species (occurrences or aggregations) and / or 
geodiversity features: these attributes will have been formed 
mostly or entirely by non-human forces and will be degraded or 
destroyed when subjected to all but very light human impact.

Other objectives

To preserve ecosystems, species and geodiversity features in 
a state as undisturbed by recent human activity as possible;

To secure examples of the natural environment for scientific 
studies, environmental monitoring and education, including 
baseline areas from which all avoidable access is excluded;

To minimize disturbance through careful planning and 
implementation of research and other approved activities;

To conserve cultural and spiritual values associated with 
nature.

Notes	
�    relating	
�    to	
�    use	
�    of	
�    Category	
�    Ia

Category Ia areas should usually be “cores” surrounded 
by other suitably protected zones or areas (i.e. the area 
surrounding the category Ia area should also be protected in 
such a way that it complements and ensures the protection 
of the biodiversity of the core category Ia area). !us, for 
category Ia MPAs or zones, the use of the surrounding 
waters, marine connectivity and particularly “up-current” 
influences, should be assessed and appropriately managed.

Although not specifically stated in the 2008 Guidelines 
(since categories are assigned according to objective, not 
activity restrictions), removal of species or modification, 
extraction or collection of resources (e.g. through any 
form of fishing, harvesting, dredging, mining or drilling) is 
considered to be incompatible with this category (see section 
5). However, there are limited exceptions: scientific research 
involving collection may be permitted if that collection 
cannot be conducted elsewhere and if the collection activity 
is minimized to that which is absolutely necessary to achieve 
the scientific goals of the study. 

Examples:

MPAs

South Orkney Islands Southern Shelf Marine Protected 
Area managed by the Commission for the Convention 
on Conservation of Antarctic Marine Living Resources 
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(CCAMLR) is a large (93,819 km2) strictly protected marine 
area. It is assigned to category Ia (the entire CCAMLR area is 
considered to be category IV) – see Annex I for objectives.

!e eleven Marine Reserves within the Channel Islands 
National Marine Sanctuary, California are assigned to 
category Ia within the category IV National Park. !e 
Marine Reserves are established for scientific purposes and 
to preserve biodiversity.

Zones within MPAs

Macquarie Island Commonwealth Marine Reserve, Australia 
(See category IV). !is MPA has a central Highly Protected 
Zone of 58,000 km2 assigned to category Ia – see Annex 2 
for objectives.

Category Ib

Usually large10 unmodified or slightly modified areas, retaining 
their natural character and influence, without permanent or 
significant human habitation, which are protected and managed 
so as to preserve their natural condition.

Primary objective

To protect the long-term ecological integrity of natural areas 
that are undisturbed by significant human activity, free of 
modern infrastructure and where natural forces and processes 
predominate, so that current and future generations have the 
opportunity to experience such areas.

Other objectives

To provide for public access at levels and of a type which will 
maintain the wilderness qualities of the area for present and 
future generations;

To enable indigenous communities to maintain their traditional 
wilderness-based lifestyle and customs, living at low density 
and using the available resources in ways compatible with the 
conservation objectives;

To protect the relevant cultural and spiritual values and non-
material benefits to indigenous or non-indigenous populations, 
such as solitude, respect for sacred sites, respect for ancestors etc.;

To allow for low-impact minimally invasive educational and 
scientific research activities, when such activities cannot be con-
ducted outside the wilderness area.

Notes	
�    relating	
�    to	
�    use	
�    of	
�    Category	
�    Ib

In the 2008 Guidelines, Category Ib is called ‘wilderness 
area’ but the concept of ‘wilderness’ is more difficult to 
apply to the marine environment than to land. Provided a 
marine area is relatively undisturbed and free from human 
influences, qualities such as ‘solitude’, ‘quiet appreciation’ or 
‘experiencing natural areas that retain wilderness qualities’ 
can however be achieved by diving beneath the surface. 

10 Size is less often a useful guide for categories in the marine environment; 
MPAs of all categories may be large; and Category Ib MPAs may be smaller 
than Category Ia MPAs.

!us Category Ib areas in the marine environment should 
be sites of relatively undisturbed seascape, significantly 
free of human disturbance (e.g. direct or indirect impacts, 
underwater noise, light pollution etc), works or facilities and 
capable of remaining so through effective management.

As with Category Ia, removal of species and modification, 
extraction or collection of resources (e.g., through any 
form of fishing, harvesting, dredging, mining or drilling) 
is not considered compatible with this category (see section 
5). Exceptions are: (a) as with Category Ia, collection for 
scientific research if that collection cannot be conducted 
elsewhere and (b) unlike Category Ia, in some circumstances, 
sustainable resource use by indigenous people to conserve 
their traditional spiritual and cultural values, provided this is 
done in accordance with cultural tradition.

Examples:

MPAs

!e Chassahowitza Wilderness (category Ib) covers 95 
km2 or 77% of the Chassahowitzka National Wildlife 
Refuge (category IV) in the USA. It comprises saltwater 
bays, estuaries and brackish marshes at the mouth of the 
Chassahowitzka River, and provides critical habitat to a 
diversity of wildlife, including endangered species such as 
the West Indian manatee and whooping crane.

Zones within MPAs

Glacier Bay National Park and Preserve comprises two official 
protected area unity in S.E. Alaska, jointly managed by the 
U.S. National Park Service; the entire area covers 13,300 
km2 of land and sea, of which 10,784 km2 is designated 
wilderness, with a cap on annual visitor numbers – this area 
is assigned to category Ib.

Category II

Large natural or near natural areas set aside to protect large-scale 
ecological processes, along with the complement of species and eco-
systems characteristic of the area, which also provide a foundation 
for environmentally and culturally compatible spiritual, scientific, 
educational, recreational and visitor opportunities.

Primary objective

To protect natural biodiversity along with its underlying 
ecological structure and supporting environmental processes,  
and to promote education and recreation.

Other objectives

To manage the area in order to perpetuate, in as natural a state 
as possible, representative examples of physiographic regions, 
biotic communities, genetic resources and unimpaired natural 
processes;

To maintain viable and ecologically functional populations and 
assemblages of native species at densities sufficient to conserve 
ecosystem integrity and resilience in the long term;

To contribute in particular to conservation of wide-ranging 
species, regional ecological processes and migration routes;
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To manage visitor use for inspirational, educational, cultural  
and recreational purposes at a level which will not cause 
significant biological or ecological degradation to the natural 
resources;

To take into account the needs of indigenous people and local 
communities, including subsistence resource use, in so far 
as these will not adversely affect the primary management 
objective;

To contribute to local economies through tourism.

Notes	
�    relating	
�    to	
�    use	
�    of	
�    Category	
�    II

Category II areas should be managed for “ecosystem 
protection”, but should also provide for visitation, non-
extractive recreational activities and nature tourism (e.g. 
snorkelling, diving, swimming, boating, etc.) and research 
(including managed extractive forms of research).

Extractive use (of living or dead material) is not considered 
consistent with the objectives of category II because such 
activities (particularly fishing), even if undertaken at low 
levels, are recognised as causing ecological draw-down on 
one of more components of the overall food web, which is 
incompatible with ecosystem protection. However, as with 
category Ib, in some circumstances, extraction for research, 
sustainable resource use by indigenous people to conserve 
their traditional spiritual and cultural values. 

Examples:

MPAs

In South Korea, Hallyeohaesang National Park (76% of 
which is marine) and most of Dadohaehaesang National 
Park (80% of which is marine) are assigned to category II. 
!e National Parks were previously assigned to category V as 
their main purpose was scenery protection; however priorities 
under the National Parks Act have changed and national 
parks are now considered “regions worthy of representing 
the natural ecosystem, nature and cultural scenery” (Shadie 
et al., 2012)11. !e southernmost group of islands, Baekdo 
Islands, within Dadohaehaesang National Park are more 
strictly protected and are being assigned to category Ia.

Victoria, Australia has a network of 13 marine parks and 
11 smaller coastal marine sanctuaries, all of which are no 
take areas and have been assigned to category II, although 
the sites do not have stated objectives with reference to the 
categories. 

Zones within MPAs

!e Marine National Park Zones (known as green zones) 
within the Great Barrier Reef Marine Park in Australia are 
assigned to Category II (see section 5.4). 

11 Shadie, P., Young Heo, H., Stolton, S. and Dudley, N. (2012). Protected 
Area Management Categories and Korea: Experience to date and future directions, 
IUCN and KNPS, Gland, Switzerland and Seoul, Republic of Korea.

Category III

Set aside to protect a specific natural monument, which can be a 
landform, sea mount, submarine cavern, geological feature such 
as a cave or even a living component such as a specific coralline 
feature. "ey are generally quite small protected areas and often 
have high visitor value.

Primary objective

To protect specific outstanding natural features and their 
associated biodiversity and habitats. 

Other objectives

To provide biodiversity protection in landscapes or seascapes that 
have otherwise undergone major changes

To protect specific natural sites with spiritual and/or cultural 
values where these also have biodiversity values;

To conserve traditional spiritual and cultural values of the site.

Notes	
�    relating	
�    to	
�    use	
�    of	
�    Category	
�    III

Category III applies to MPAs designed to protect specific 
features such as: sea mounts or shipwrecks which have 
become aggregation sites for biodiversity and have important 
conservation value; key aggregation areas for iconic species; 
or other marine features which may have cultural or 
recreational value to particular groups, including flooded 
historical/archaeological landscapes. 

Extractive use (of living or dead material) is not considered 
consistent with the objectives of categories III, other than 
extraction for research, and sustainable resource use by 
indigenous people to conserve their traditional spiritual and 
cultural values may be compatible, provided this is done in 
accordance with cultural tradition (see section 5).

Examples:

MPAs

Truk (Chuuk) Lagoon Underwater Fleet, in Micronesia is a 
historic shipwreck site supporting outstanding biodiversity.

Blue Hole Natural Monument, Belize; this is an almost 
perfectly circular, over 24m deep underwater sinkhole, and 
is a unique geological feature on the Belize Barrier Reef, 
managed with the goal of protecting and preserving natural 
resources and nationally significant natural features of special 
interest or unique characteristics to provide opportunities for 
interpretation, education, research and public appreciation 
for the benefit of current and future generations, within a 
functional conservation area.

Category IV

Aim to protect particular species or habitats and management 
reflects this priority. Many category IV protected areas will need 
regular, active interventions to address the requirements of particular 
species or to maintain habitats, but this is not a requirement of the 
category.
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Primary objective

To maintain, conserve and restore species and habitats.

Other objectives

To protect vegetation patterns or other biological features through 
traditional management approaches;

To protect fragments of habitats as components of landscape or 
seascape-scale conservation strategies;

To develop public education and appreciation of the species and/
or habitats concerned;

To provide a means by which the urban residents may obtain 
regular contact with nature.

Notes	
�    relating	
�    to	
�    use	
�    of	
�    Category	
�    IV

Category IV is aimed at protection of particular stated species 
or habitats, often with active management intervention 
(e.g., protection of key benthic habitats from trawling or 
dredging). MPAs or zones aimed at particular species or 
groups can be classified as category IV, e.g., seabird, turtle or 
shark sanctuaries. Zones within an MPA that have seasonal 
protection, such as turtle nesting beaches that are protected 
during the breeding season, might also qualify as category 
IV. 

Examples:

MPAs

!e Vama Veche 2 Mai (Acvatoriul Litoral Marin) Scientific 
Reserve, Romania. !is Natura 2000 site is aimed at achieving 
a good conservation status for a number of habitats listed on 
the EU Habitats Directive, as well as a number of marine 
mammal species listed in Annex II of the Habitats Directive 
(Nita, Pers. comm., 2012).

South Ari Atoll MPA in the Maldives will be assigned to 
Category IV, following field testing of this supplementary 
guidance. !e objectives of the MPA are: To protect and 
preserve important Maldivian aggregation areas for the whale 
shark Rhincodon typus; and to provide a means to promote 
and ensure the long term conservation and protection of 
the South Ari ecosystem are in line with the criteria for this 
Category (MWSRP, 2011)12.

South Water Caye Marine Reserve, Belize (see Annex 1 for 
objectives).

Zones of MPAs

Montague Island Habitat Protection Zone is Category IV 
in Bateman’s Marine Park in New South Wales, Australia is 
designed to protect Grey Nurse Shark (Carcharias taurus) 
critical habitat.

12 MWSRP (2011). Guidelines for applying the IUCN Marine Protected Area 
Management Categories to Marine Protected Areas: a field testing report by the 
Maldives Whale Shark Research Programme (MWSRP). Unpublished Report, 
September 2011. 5pp.

Category V

Areas where the interaction of people and nature over time has 
produced an area of distinct character with significant ecological, 
biological, cultural and scenic value: and where safeguarding the 
integrity of this interaction is vital to protecting and sustaining the 
area and its associated nature conservation and other values.

Primary objective

To protect and sustain important landscapes/seascapes and the 
associated nature conservation and other values created by 
interactions with humans through traditional management 
practices.

Other objectives

To maintain a balanced interaction of nature and culture 
through the protection of landscape and/or seascape and 
associated traditional management approaches, societies, cultures 
and spiritual values;

To contribute to broad-scale conservation by maintaining 
species associated with cultural landscapes and/or by providing 
conservation opportunities in heavily used landscapes;

To provide opportunities for enjoyment, well-being and socio-
economic activity through recreation and tourism;

To provide natural products and environmental services;

To provide a framework to underpin active involvement by the 
community in the management of valued landscapes or seascapes 
and the natural and cultural heritage that they contain;

To encourage the conservation of aquatic biodiversity;

To act as models of sustainability so that lessons can be learnt for 
wider application. 

Notes	
�    relating	
�    to	
�    use	
�    of	
�    Category	
�    V

In a marine situation category V would apply to areas 
where local communities live within and sustainably use the 
seascape (see section 5), but where the primary objectives of 
the areas are nevertheless nature conservation protection. 

Category V is aimed at protection of landscapes, a concept 
that is more difficult to apply in the marine environment 
although the idea of protecting seascapes is gaining 
currency.

Examples:

MPAs

Iroise Parc Naturel Marin, France – see Annex II for 
Objectives

Apo Island, in the Philippines, mixes traditional use of 
marine resources with ecotourism, generating revenue for 
communities.
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Category VI

Areas that conserve ecosystems and habitats, together with associated 
cultural values and traditional natural resource management 
systems. "ey are generally large, with most of the area in a natural 
condition, where a proportion is under low-level non-industrial 
sustainable natural resource management and where such use of 
natural resources compatible with nature conservation is seen as 
one of the main aims of the area. 

Primary objective

To protect natural ecosystems and use natural resources 
sustainably, when conservation and sustainable use can be 
mutually beneficial.

Other objectives

To promote low-level and sustainable use of natural resources, 
considering ecological, economic and social dimensions;

To promote social and economic benefits to local communities 
where relevant; whilst conserving biodiversity;

To facilitate inter-generational security for local communities’ 
livelihoods – therefore ensuring that such livelihoods are 
sustainable;

Notes	
�    relating	
�    to	
�    use	
�    of	
�    Category	
�    V

MPAs aimed at maintaining predominantly natural habitats 
but allowing sustainable collection of some species (e.g. 
food species, ornamental coral or shells), can be assigned to 
category VI. 

!e point where an area managed for resource extraction (i.e. 
does not meet the definition of a protected area) becomes a 
category VI marine protected area may be hard to judge and 
will be determined by reference to whether the area has a 
stated primary conservation aim, meets the overall definition 
of a protected area and achieves verifiable ecologically 
sustainability as measured by appropriate metrics that reflect 
the objectives of nature conservation (as well as the 75% 
rule – see below Section 5.1). Careful consideration needs 
to be given as to whether activities such as seabed mining 
and some types of commercial fishing practices (e.g. dredge 
trawling) should be permitted in regard to their inherent 
unsustainability, and their consistence with the objectives of 
this category (see Section 5.4 below). 

Examples:

MPAs

Misali Island Marine Conservation Area, Zanzibar, Tanzania 
was set up to protect important marine corals and other 
biodiversity whilst allowing sustainable use.

Australia’s South-east Marine Reserves Network consists of 
14 Commonwealth Marine Reserves designed to protect 
representative examples of seafloor features and associated 
habitats in this biogeographical region. !ese are assigned 
to different IUCN categories according their objectives and 
zoning. East Gippsland Commonwealth Marine Reserve is a 
Multiple Use Zone and is assigned to category VI.

Zones within MPAs

!e Habitat Protection Zone (dark blue zone) in the Great 
Barrier Reef Marine Park is Category VI (see section 5.4).
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5.1.	
�    Applying	
�    a	
�    category	
�    to	
�    an	
�    entire	
�    MPA

In many cases, as with terrestrial protected areas, an MPA will 
have a primary stated aim of nature conservation with a set of 
objectives that will allow the site in its entirety to be assigned 
to an IUCN protected area management category. !is is the 
preferred approach, particularly where a site is small. However, 
since many large MPAs have zones with different objectives, it 
is possible to assign individual zones to different categories as 
described in section 5.4 below.  

In some exceptional cases, there may be small areas of a 
protected area allocated to uses that might not be compatible 
with the primary objective of the protected area, but which 
are clearly essential or unavoidable. Examples include tourist 
accommodation in large protected areas, where the revenue 
is essential for the maintenance of the protected area; or the 
habitation of people whose livelihoods depend on the area. 
Fishing cannot generally be considered, however, as one of 
these essential, unavoidable, or indeed appropriate activities. 

In such cases, when assigning a category, the primary objective 
of the protected area should apply to at least three quarters of 
the protected area. Known as the ‘75% rule’, as explained in 
the 2008 Guidelines (chapter 4, page 35), this means that 
the remaining 25% of land or water within a protected area 
can be managed for other essential and unavoidable purposes 
so long as these uses are compatible with the definition of 
a protected area and the management category it is being 
assigned to.   

Examples of MPAs where this applies include: 

Habitation by the Moken (Sea Gypsies) in the Mu Koh 
Surin Marine National Park, !ailand (category II) (Sudara 
and Yeemin, 2011)13.

!e Kosi Bay Nature Reserve, a coastal/brackish protected 
area which is part of the much larger iSimangaliso Wetland 
Park in Kwazulu Natal, South Africa; within the Nature 
Reserve only the local !onga people may harvest intertidal 
invertebrates and in the marine reserve of El Hierro Mar de 
Las Calmas, the Canary Islands, both of which are otherwise 
strictly protected.

!e 75% rule is not an excuse, for example, to allow wide-
spread low level artisanal fishing within the core category I – III 
area itself. All living parts are inter-related within a marine eco-

13 Sudara, S. and Yeemin, T.  (2011). Demonstration Site Baseline Assessment 
Report: Mu Koh Surin Marine National Park, "ailand.  Unpublished case 
study for ICRAN.

5.	
�    	
�    Applying	
�    the	
�    categories	
�     
to	
�    different	
�    zones	
�    in	
�    an	
�    MPA

system, and closure of an area to extraction of all fish or living 
resources means just that – it is the core principle for category 
I-III MPAs as the no-take of mammals, birds and vegetation is 
for terrestrial category I-III protected areas.

5.2.	
�    	
�    Combined	
�    or	
�    adjoining	
�    terrestrial	
�     
and	
�    marine	
�    projected	
�    areas	
�    

A separate determination of the relevant IUCN category may 
be appropriate where a predominantly terrestrial protected 
area includes a marine component. In such cases, the two 
components should not necessarily be reported as two separate 
protected areas (e.g. an MPA and a terrestrial protected area). 
!e 75% rule may be appropriate in determining the appropriate 
category for reporting purposes, if the terrestrial component is 
at least 75% of the total area. If however, legislation is in place 
requiring distinct management arrangements for the marine 
area, it may be appropriate to consider it as an MPA in its own 
right.

5.3.	
�    ‘Nested	
�    sites’	
�    	
�    

One or more protected areas are sometimes “nested” within 
another protected area with a different category. !e most 
common model is a large, less strictly protected area (e.g. 
a category V or VI protected area) containing smaller, more 
strictly protected areas (e.g. category III or IV protected areas) 
which have different objectives. In such cases distinct protected 
areas nested within larger protected areas can have their own 
category. Essentially this situation is a variation on zoning, but 
in this case each “zone” meets the status of an MPA itself.

An example of this is the Channel Island National Marine 
Sanctuary, USA, with 11 Marine Reserves within it. 

5.4.	
�    	
�    Applying	
�    the	
�    categories	
�    to	
�    zones	
�     
within	
�    an	
�    MPA

As explained in the 2008 Guidelines (Chapter 4, pages 36-38), 
categorisation of different zones within a protected area is al-
lowed provided three specific requirements are met: 

(a) the zones are clearly mapped; 
(b) the zones are recognised by legal or other effective means; 
and 
(c) each zone has distinct and unambiguous management 
aims that can be assigned to a particular protected area 
category. 

Separate categorization of zones is thus possible when primary 
legislation allows or requires for the description and delineates 
zones within a protected area, but not when primary legislation 
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simply allows for the concept of zoning through, for example, 
a subsequent management planning process. Figure 2 in the 
2008 Guidelines (page 38) gives a decision tree for deciding if 
a zone is suitable for having its own category. IUCN considers 
that in most cases it is not necessary to assign different categories 
to zones in protected areas, but it may be appropriate in much 
larger protected areas where individual zones are almost 
protected areas in their own right.  

Many MPAs are zoned because of their multiple use nature, 
with each zone type having different objectives and restrictions 
(some allowing greater use and removal of resources than  

Table 4: Zone types within the Great Barrier Reef Marine Park14.

Zone Name
Equivalent	
�    

IUCN 
category

Objectives Area 
(km²)

% of
GBRMP

Preservation	
�    
Zone 

Ia to provide for the preservation of the natural integrity and values of areas 
of the Marine Park, generally undisturbed by human activities.

710 <1

Scientific	
�    
Research Zone

Ia (a) to provide for the protection of the natural integrity and values of areas 
of the Marine Park, generally free from extractive activities; and

(b) subject to the objective mentioned in paragraph (a), to provide 
opportunities	
�    for	
�    scientific	
�    research	
�    to	
�    be	
�    undertaken	
�    in	
�    relatively	
�    
undisturbed areas.

155 <1

Commonwealth 
Islands	
�    

II (a) to provide for the conservation of areas of the Marine Park above the 
low water mark; and

(b)	
�    to	
�    provide	
�    for	
�    use	
�    of	
�    the	
�    zone	
�    by	
�    the	
�    Commonwealth;	
�    and	
�    

(c) subject to the objective mentioned in paragraph (a), to provide for 
facilities and uses consistent with the values of the area.

185 <1

Marine	
�    National	
�    
Park Zone

II (a) to provide for the protection of the natural integrity and values of areas

of the Marine Park, generally free from extractive activities; and

(b) subject to the objective mentioned in paragraph (a), to provide 
opportunities for certain activities, including the presentation of the values 
of the Marine Park, to be undertaken in relatively undisturbed areas.

114530 33

Buffer Zone IV (a) to provide for the protection of the natural integrity and values of areas 
of the Marine Park, generally free from extractive activities; and

(b) subject to the objective mentioned in paragraph (a), to provide 
opportunities for:

(i) certain activities, including the presentation of the values of the Marine 
Park, to be undertaken in relatively undisturbed areas;

and

(ii) trolling for pelagic species.

9880 3

Conservation	
�    
Park Zone

IV (a) to provide for the conservation of areas of the Marine Park; and

(b) subject to the objective mentioned in paragraph (a), to provide 
opportunities for reasonable use and enjoyment, including limited 
extractive use.

5160 2

Habitat	
�    
Protection	
�    Zone

VI (a) to provide for the conservation of areas of the Marine Park through 
the protection and management of sensitive habitats, generally free from 
potentially damaging activities; and

(b) subject to the objective mentioned in paragraph (a), to provide 
opportunities for reasonable use.

97250 28

General	
�    Use	
�    
Zone

VI to provide for the conservation of areas of the Marine Park, while providing 
opportunities for reasonable use.

116530 34

Total 344400 100

14 !e GBRMP does not include State islands, intertidal waters, Queensland internal waters, or port areas.

others). Many Australian MPAs have been zoned. One of the 
first was the Great Barrier Reef (GBRMP) Marine Park, with 
zoning initially applied in various sections of the park in the 
1980s-90s. !e initial zoning has been periodically reviewed 
and updated, and since 2003 the entire GBR has been covered 
by a single amalgamated Zoning Plan. Zoning schemes 
subsequently implemented by other jurisdictions in Australia 
(e.g. for Queensland (State) Marine Parks and the federal 
marine reserve network) have used the broad zoning framework 
developed for the GBRMP, but have modified this to suit their 
own situations. In all cases, the zones have a statutory basis and 
meet the criteria of the various IUCN categories.  
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!e GBRMP is a single very large MPA covering 344,400 km2 
on the north east coast of Australia, in which a wide range of 
commercial and recreational activities and uses are allowed, 
including extraction other than mining or drilling for oil. !e 
zones are assigned to different categories as shown in Table 4. 

!e statutory Zoning Plan for the GBRMP provides details 
on what, and where, specific activities are allowed, and which 
activities require a permit. Within each zone type, certain 
activities are allowed ‘as-of-right’ (that is, no permit is required, 
but users must comply with any legislative requirements in 
force), some specified activities can only be carried out with 
a permit, and some activities are prohibited. All the zones are 
mapped, recognised in law, and have unambiguous objectives 
that mean they can each be assigned to an IUCN category. 

5.5.	
�    Vertical	
�    zoning

In a very few cases, parts of MPAs have been formally verti-
cally zoned, to take account of the three-dimensional nature of 
the marine environment. !us a zone may be distinguished for 
part of the water column with a different management regime 
from that of the seafloor: benthic fishing is usually prohibited 
in the zone that includes the seabed, but pelagic fishing is usu-
ally still allowed in the water column. 

IUCN’s position is a strong presumption against vertical 
zoning. It often does not make ecological sense, as how benthic 
and pelagic systems and species interact is not yet fully known, 
and surface or mid-water fisheries may in fact impact on the 
benthic communities below. For example, exploitation and 
even preparation of the seabed for exploitation in the form of 
deep sea mining may have a major impact on the ecosystem 
components on and above the sea floor. We are only just 
beginning to develop a scientific understanding of the vertical 
ecological connections that exist in marine ecosystems. 
Furthermore, enforcing vertical zoning is extremely difficult if 
not legally impossible.

!e three-dimensional nature of the marine environment can 
nevertheless be recognised by designating a single zone that 
clearly stipulates what can and cannot occur in each realm 
– pelagic and benthic. For example, the Habitat Protection Zone 
in the Great Barrier Reef Marine Park in Australia is designed to 
protect sensitive benthic habitats from any damaging activities 
such as trawling but allows other types of fishing (e.g. trolling, 
line fishing, netting) to occur in the overlying waters. However, 
the benthic and pelagic habitats are not categorised separately, 
even though the importance of managing different parts of 
the marine environment is recognised through an integrated 
approach. Similarly, the GBRMP Buffer Zone (category IV) 
allows for trolling of pelagic fish only, and prohibits all other 
fishing thus protecting the seafloor habitats and associated 
species, but there is also no vertical zoning.

An example where vertical zoning has been implemented is 
In the Huon Commonwealth Marine Reserve in Australia, a 
cluster of cone-shaped seamounts on the seabed are protected 
through a category Ia benthic sanctuary zone, while the 
remainder of the marine reserve (i.e. the seabed surrounding 
the seamounts, and the water column above) is designated as 
a category VI multiple use zone. Different commercial fishing 
methods are permitted at different depths, determined through 
a comprehensive fishing risk assessment.
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Fishing and extraction of wild living resources is still very wide-
spread in the marine environment, and more so than on land 
(marine fisheries are the last wild commercial ‘harvest’ in the 
world), though hunting is obviously a significant issue for some 
terrestrial protected area. Many people thus still make their liv-
ing from the exploitation of wild marine resources. As a result, 
the conflict between fishing and MPAs tends to be a much 
greater issue than that between extraction of living resources in 
terrestrial protected areas.  

6.	
�    	
�    Relationship	
�    between	
�    the	
�    
categories	
�    and	
�    different	
�    activities

!is has implications for assignment of the IUCN protected 
area management categories to MPAs. In the conservation 
community as a whole, there is a general understanding that 
the more highly protected areas (Categories I-III) should be 
closed to extraction, and as a result these categories have be-
come associated with no-take areas. However, there are many 
who feel that limited extraction (whether for research or tra-
ditional use) carried out under appropriate management can 
still result in the objectives of a highly protected MPA being 
achieved. As a result, those MPAs that have been assigned to 
categories so far include no-take MPAs assigned to all six differ-
ent categories, and conversely, open-access MPAs also assigned 
to all categories (Wood, pers. comm., 2012).

Table 5: Matrix of marine activities that may be appropriate for each IUCN management category.

Activities Ia Ib II III IV V VI

Research:	
�    non-extractive Y* Y Y Y Y Y Y

Non-extractive	
�    traditional	
�    use	
�     Y* Y Y Y Y Y Y

Restoration/enhancement	
�    for	
�    conservation	
�    (e.g.	
�    invasive	
�    species	
�    control,	
�    coral	
�    reintroduction) Y* * Y Y Y Y Y

Traditional	
�    fishing/collection	
�    in	
�    accordance	
�    with	
�    cultural	
�    tradition	
�    and	
�    use N Y* Y Y Y Y Y

Non-extractive	
�    recreation	
�    (e.g.	
�    diving) N * Y Y Y Y Y

Large scale low intensity tourism N N Y Y Y Y Y

Shipping (except as may be unavoidable under international maritime law) N N Y* Y* Y Y Y

Problem wildlife management (e.g. shark control programmes) N N Y* Y* Y* Y Y

Research:	
�    extractive N* N* N* N* Y Y Y

Renewable	
�    energy	
�    generation N N N N Y Y Y

Restoration/enhancement	
�    for	
�    other	
�    reasons	
�    (e.g.	
�    beach	
�    replenishment,	
�    fish	
�    aggregation,	
�    artificial	
�    reefs) N N N* N* Y Y Y

Fishing/collection: recreational N N N N * Y Y

Fishing/collection:	
�    long	
�    term	
�    and	
�    sustainable	
�    local	
�    fishing	
�    practices	
�    	
�     N N N N * Y Y

Aquaculture N N N N * Y Y

Works (e.g. harbours, ports, dredging) N N N N * Y Y

Untreated	
�    waste	
�    discharge N N N N N Y Y

Mining	
�    (seafloor	
�    as	
�    well	
�    as	
�    sub-seafloor) N N N N N Y* Y*

Habitation N N* N* N* N* Y N*

Key:

No N

Generally no, unless special circumstances apply N*

Yes Y

Yes because no alternative exists, but special approval is essential Y*

*	
�    Variable;	
�    depends	
�    on	
�    whether	
�    this	
�    activity	
�    can	
�    be	
�    managed	
�    in	
�    such	
�    a	
�    way	
�    that	
�    it	
�    is	
�    compatible	
�    with	
�    the	
�    MPA’s	
�    objectives *
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!e extensive debate that has resulted (for example, Fitzsimons 
(2011) and Robb et al. (2011)15) has meant that people may 
forget that categories are not applied to protected areas according 
to management regimes (and therefore the activities being seen 
to occur), but rather according to the stated objectives. From 
IUCN’s point of view, the key point is that all activities that are 
allowed to take place within a protected area must be compatible 
with its stated conservation management objectives regardless 
of the IUCN category. If categories are assigned according to 
the management objective of an MPA, the issue of whether 
it is no-take should not be a priority during the assignment 
process, as strict regulation of exploitation is a management 
action that then must follow on from this particular objective.

Nevertheless, because of the debate on this issue, some guidance 
is provided in this section on the types of activity that may 
be appropriate within different categories. Note that such an 
exercise has not been undertaken for terrestrial protected areas, 
and this issue is not addressed in detail in the 2008 Guidelines. 
Table 5 provides a summary of the various activities that may 
be appropriate in MPAs (and marine zones of predominately 
terrestrial protected areas) according to the different 
management categories. However, this table should NOT be 
used as the basis for assigning categories, which MUST be 
based on the stated nature conservation objectives for the 
MPA. !e table provides some generic guidance to illustrate 
the broad relationship and acceptability or otherwise between 
activities and the different category types.

6.1	
�    	
�    Commercial	
�    and	
�    recreational	
�    fishing	
�     
and	
�    collection	
�    of	
�    living	
�    resources

Recreational and commercial fishing practices may be 
unsustainable and incompatible with the objectives of an MPA. 
Fisheries that are adequately managed to provide long-term 
exploitation do not necessarily comply with ecological standards 
for nature conservation, in that, for example, they may have 
indirect trophic impacts. For a fishery management area to meet 
the definition of an MPA, it would need to demonstrate that 
it contributes to the maintenance of ecologically appropriate 
metrics, such as population structures (for example, it would 
be necessary to show that the population is not distorted by 
harvesting a certain size class or large proportions of old or 
young fish). Many research studies have shown the significance 
of no-take reserves both for biodiversity conservation and 
fisheries management (McCook et al., 2010)16.

Since commercial and recreational fishing always has some level 
of ecological impact, these activities are considered inconsistent 
with the objectives of MPAs in categories Ia, Ib and II, and 

15 Fitzsimons, J. (2011). ‘Mislabelling marine protected areas and why it 
matters – a case study of Australia’. Conservation Letters 4: 340-345. 
Robb, C.K., Bodtker K.M., Wright K., and Lash J. (2011) ‘Commercial 
fisheries closures in marine protected areas on Canada’s Pacific coast:  the 
exception, not the rule’. Marine Policy 35, 309–316.

16 McCook, L.,  Ayling, T. and  Cappo, M. (2010).  Adaptive management 
of the Great Barrier Reef: A globally significant demonstration of the benefits of 
networks of marine reserves.  PNAS Special Feature on Marine Reserves.

frequently III. However, use of MPAs in categories Ib and II by 
indigenous people for traditional spiritual and cultural values 
and for sustainable resource use, if carried out in accordance 
with cultural traditions may be acceptable if subject to a formal 
agreement guiding these activities.  

Recreational fishing is usually considered inappropriate in 
categories Ia and Ib and II MPAs. Many recreational fishers 
use “catch and release” which is considered by some to be non-
extractive. However there are ecological impacts from catch 
and release (e.g. post-catch mortality) and so this is also not 
considered to be an appropriate activity in category I to III 
MPAs. In general, recreational fishing in MPAs should be 
regarded in the same way as recreational hunting in terrestrial 
protected areas.  

Category II protected areas are however established to ‘protect 
natural biodiversity... and supporting environmental processes’ 
and so some people maintain that all types of recreational 
activities including recreational fishing should be allowed. In 
terrestrial parks, aking freshwater fish from rivers and streams 
on a subsistence and low-level sporting basis in category II 
parks may be allowed provided this is not done throughout 
the entire protected area (the 75% rule is applied), as it has 
less overall impact. In MPAs, as explained above, extractive 
forms of recreation (e.g. fishing, souvenir collection etc) can 
have damaging consequences. Closure to recreational and 
commercial fishing should therefore be seen as critical to 
category II MPAs in the same way as closure to hunting of 
mammals and birds and harvesting of vegetation is for terrestrial 
category II protected areas, since fish, invertebrates, and algae 
are all inter-related components of the marine ecosystem

Category III MPAs should also be closed to commercial and 
recreational fishing. Whether or not sustainable fishing is 
allowed in a Category IV MPA or zone will depend on its 
objectives. In some circumstances, fishing/collecting may be 
permissible where the resource use does not compromise the 
ecological/species management objectives of the site. 

MPAs or zones that allow sustainable commercial or recreational 
fishing/collecting should be categorised as V or VI (note: as 
stated throughout this document MPAs must first meet the 
definition of a protected area and thus be primarily managed 
for nature conservation). !us, in MPAs where it may be 
necessary to allow extractive activities, consideration should be 
given to whether the objectives of the MPA (or zone) mean that 
Category V or VI is more applicable than categories I-IV. Table 6 
summarises the general guidance on the relationship between 
fishing/collection of living resources and the categories.

6.2.	
�    	
�    Mining	
�    (including	
�    oil	
�    and	
�    gas	
�    and	
�    most	
�    
sand	
�    and	
�    gravel	
�    extraction)	
�    

Mining is unsustainable because it involves extraction of a  
finite resource. In addition, as in the case of gravel extraction, 
it may have a long term adverse effect on the benthos,  
and so would not be appropriate in an MPA. In accordance 
with IUCN policy on mining in protected areas, these activities 
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should not be permitted in category I to IV MPAs. For  
example, the Great Barrier Reef Marine Park Act 1975 
specifically prohibits all mining within the boundaries of the 
Great Barrier Reef Region. 

Carefully managed mining that has been risk assessed as 
causing minimal impact in a small discreet part of an MPA 
may be permissible depending on national legislation relating 

to mining in protected areas generally or in a specific MPA but 
these areas should be assigned as category V or VI. In 2000, 
IUCN called for a moratorium on subsurface exploitation 
in categories I-IV, and in 2008 extended this to a call for a 
moratorium on categories V and VI as well (IUCN Resolution 
4.136, Barcelona). However, as yet, no such agreement has 
been reached.

Table 6: Compatibility of fishing/collecting activities in different management categories – a preliminary assessment.

IUCN 
category

Long	
�    term	
�    and	
�    
sustainable	
�    local	
�    fishing/

collecting	
�    practices	
�    

Recreational	
�    fishing/
collecting

Traditional	
�    fishing/
collecting Collection	
�    for	
�    research

Ia No No No No*

Ib No No Yes** Yes

II No No Yes** Yes

III No No Yes** Yes

IV Variable# Variable# Yes Yes

V Yes# Yes Yes Yes

VI Yes# Yes Yes Yes

Key:

* any	
�    extractive	
�    use	
�    of	
�    Category	
�    Ia	
�    MPAs	
�    should	
�    be	
�    prohibited	
�    with	
�    possible	
�    exceptions	
�    for	
�    scientific	
�    research	
�    which	
�    cannot	
�    
be done anywhere else. 

** in	
�    Categories	
�    Ib,	
�    II	
�    and	
�    III	
�    MPAs	
�    traditional	
�    fishing/collecting	
�    should	
�    be	
�    limited	
�    to	
�    an	
�    agreed	
�    sustainable	
�    quota	
�    for	
�    
traditional, ceremonial or subsistence purposes, but not for purposes of commercial sale or trade.

# whether	
�    fishing	
�    or	
�    collecting	
�    is	
�    or	
�    is	
�    not	
�    permitted	
�    will	
�    depend	
�    on	
�    the	
�    specific	
�    objectives	
�    of	
�    the	
�    MPA.
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Once an IUCN category is assigned and governance type 
allocated, the information should be reported to the UNEP 
World Conservation Monitoring Centre (UNEP-WCMC), 
so that information can be included in the World Database 
on Protected Areas (WDPA) and the UN List of Protected 
Areas. !e WDPA is a joint product of UNEP and IUCN, 
prepared by UNEP-WCMC and IUCN WCPA working 
with governments, the Secretariats of MEAs (Multilateral 
Environmental Agreements) and collaborating NGOs. 
Reporting to the WDPA is described in the 2008 Guidelines 
(Chapter 4, pages 40-41) and is the same for both terrestrial 
and marine protected areas.  Since the process for reporting has 
expanded since 2008, it is summarised here.

!ere are two ways to report the assignment of a category onto 
the WDPA:

Official reporting: !e official UN reporting system 
for protected areas requires that the information held on 
protected areas be approved by governments. Reporting is 
voluntary, but is requested by a number of UN resolutions 
and policies, most recently in the CBD Programme of Work 
on Protected Areas. !is form of reporting is government-
led, and the process is managed by UNEP-WCMC. Further 
details are given in the 2008 Guidelines (Chapter 4).

Individual site reporting via the internet: It is now 
possible for anyone interested in protected areas to provide 
information and feedback to the WDPA. !e public 
interface protectedplanet.net allows viewers to explore the 
world of protected areas through user friendly maps, pictures 
and information and, through a link with Wikipedia, to add 
information about individual sites. Core data on MPAs held 
on the WDPA is also available via the MPA-specific site 
protectplanetocean.net. MPA information can be accessed 
at this site via the interactive Marine Protected Area (iMPA) 
pages, which also allow MPA information to be edited and 
added. Full instructions concerning editing and adding 
information to the site (via the Google Groups application), 
and processes for checking this information, are provided on 
the iMPA site and updates to the core data are synchronised 
with the WDPA on a regular basis. Detailed Data Standards 
for the World Database on Protected Areas are available17. 

For areas in the high seas, and thus outside the extent of any 
national jurisdiction, the reporting mechanism has yet to be 
developed.

17 !ese can be downloaded from http://www.wdpa.org/

7.	
�     	
�    Reporting	
�    to	
�    the	
�    World	
�    Database	
�    
on	
�    Protected	
�    Areas	
�    and	
�    the	
�    UN	
�    
List	
�    of	
�    Protected	
�    Areas

7.1	
�    	
�    Reporting	
�    multiple	
�    categories	
�    within	
�     
a	
�    protected	
�    area

!e reporting of categories for protected areas where different 
zones have different categories (such as the Great Barrier Reef ) 
is described in the 2008 Guidelines (Chapter 4, pages 36-37) 
and in section 5.4 above. In the context of MPAs, two situations 
are worth further discussion:

When reporting “nested” protected areas it is important 
to ensure spatial data is correct to avoid double counting, 
and so that databases do not overstate the amount of land or 
sea that has been designated. For example, the Great Barrier 
Reef Marine Park is sometimes reported as being category VI 
overall, but within this broad area several other categories are 
also recognised, i.e. Ia, II, IV and VI, (see examples given in 
previous sections). In the case of the Macquarie Island Com-
monwealth Marine Reserve (category IV), over one third of 
the reserve (58,000 km2 out of a total of 162,000 km2) is 
designated IUCN category Ia Highly Protected Zone.  

Vertical zonation can result in double counting when re-
porting on the IUCN categories. IUCN’s current advice is 
that MPAs with vertical zoning should be reported accord-
ing to the least restrictive category that has been applied 
within the site due to IUCN’s serious concerns with compli-
ance and enforcement. For example, if the benthic system 
is strictly protected and the pelagic area is open to managed 
resource use compatible with category VI, the whole area 
should be assigned a category VI. !us Huon Common-
wealth Marine Reserve (see section 5.5) should be reported 
as IV even though the seabed is categorised as Ia.  
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Annex 1. 
The	
�    IUCN	
�    protected	
�    area	
�    matrix:	
�     
a	
�    classification	
�    system	
�    for	
�    protected	
�    
areas	
�    comprising	
�    both	
�    management	
�    
category	
�    and	
�    governance	
�    type
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Category Ia: 

South Orkney Islands Southern Shelf MPA 

!e protection of representative examples of marine 
ecosystems, biodiversity and habitats at an appropriate scale 
to maintain their viability and integrity in the long term.

!e protection of key ecosystem processes, habitats and 
species, including populations and life-history stages.

!e establishment of scientific reference areas for 
monitoring natural variability and long-term change or 
for monitoring the effects of harvesting and other human 
activities on Antarctic marine living resources and on the 
ecosystems of which they form part.

!e protection of areas vulnerable to impact by human 
activities, including unique, rare or highly biodiverse 
habitats and features.

!e protection of features critical to the function of local 
ecosystems.

!e protection of areas to maintain resilience or the ability 
to adapt to the effects of climate change.

Category II: 

Mu Koh Surin Marine National Park, !ailand

!e main objectives of the park are:

Preserve and conserve natural resource and the environ-
ment in a condition whereby they can provide sustainable 
benefits to society.

Provide opportunities to the public for education, research 
and recreation that is within the park’s carrying capacity.

Category IV: 

Macquarie Island Commonwealth Marine Reserve18 (with 
a category Ia zone) 

Strategic Objectives for the Marine Reserve as a whole:

1. To protect the conservation values of the south-eastern 
portion of the Macquarie Island Region including 
protecting:

the migratory, feeding and breeding ranges of marine 
mammals and seabirds.

18 !is is called the Macquarie Island Marine Park in the 2001-2008 Man-
agement Plan

Annex 2.  
Examples	
�    of	
�    MPA	
�    Objectives

threatened species that depend on the area; and 

the unique benthic habitat.

2. To provide an effective conservation framework, to 
contribute to the integrated and ecologically sustainable use 
and management of the Macquarie Island Region.

3. To provide a scientific reference area for the study of 
ecosystem function within the Macquarie Island Region.

4. To manage the area as part of the National Representative 
System of Marine Protected Areas.

Management goals for the Highly Protected Zone of 
58,000 km2 (Category Ia):

Provide a scientific reference area for further studies of 
natural ecosystems, including baseline areas.

Protect threatened species and migratory and foraging 
marine mammals and seabirds from direct human 
disturbance.

Protect pelagic species and the benthic communities from 
direct human disturbance.

Management Goals for the two Habitat/Species 
Management Zones (IUCN category IV):

Minimise human impacts on the habitats of threatened 
species, migratory and foraging marine mammals and 
seabirds, and benthic and pelagic fauna that depend on the 
area.

Promote scientific research and environmental monitoring 
as primary activities associated with sustainable resource 
management and use.

Management strategies for the Highly Protected Category 
Ia zone are:

No commercial or recreational fishing.

No mining operations, including petroleum and/or mineral 
exploration or extraction.

No commercial tourism activities.

Passive transit of vessels through the zone allowed.

Non-intrusive scientific research compatible with the 
strategic objectives of the Marine Park and management 
goals for this zone allowed.

No dumping of waste or littering, in accordance with the 
EPBC Regulations.
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Management strategies for the Habitat/Species 
Management Zones (Category IV) are:

No mining operations, including petroleum and/or mineral 
exploration or extraction.

Commercial fishing in accordance with a fishing concession 
granted by AFMA will be allowed in the Marine Park, 
subject to determinations or permits made by the Director 
under EPBC Regulations.

Limited commercial tourism will be allowed under a permit 
issued by the Director under the EPBC Regulations.

Scientific research that is compatible with the strategic 
objectives of the Marine Park and management goals for 
this zone will be allowed.

In accordance with the EPBC Regulations, no dumping of 
waste or littering.

Additional management goals and management strategies 
relate specifically to scientific research and monitoring in the 
Marine Park.

Category IV: 

South Water Caye Marine Reserve, Belize  
(Wildtrack, 2009)19

Overall goal: 

To provide for the protection, wise use, understanding, and 
enjoyment of the natural resources of South Water Caye 
Marine Reserve in perpetuity.

Objectives:

Maintain and conserve the natural resources of South Water 
Caye Marine Reserve for the benefit of current and future 
generations.

Engage fishermen in the management of sustainable 
fisheries.

Provide opportunities for recreation, interpretation, 
education, and appreciation for all visitors.

Strengthen education and understanding of users and 
potential users of the dynamics of coral reef systems within 
South Water Caye Marine Reserve and the human impacts 
affecting them.

Identify, implement and strengthen priority research and 
monitoring through on-site activities, collaboration and 
partnerships.

19 Wildtracks (2009). South Water Caye Marine Reserve World Heritage Site 
Management Plan 2010-2015

Category V: 

Iroise Parc Naturel Marin, France20

Objectives:

To maintain, conserve, restore biodiversity, natural heritage 
of habitats, species, landscapes, under protection status.

To maintain key ecological functions (spawning areas, 
nursery, feeding zone, rest areas, productivity areas, etc.).

To protect, preserve and restore cultural heritage.

To promote sustainable management / development of 
socio-economic activities.

To manage natural resources exploitation.

To improve governance on the MPA territory.

To improve water quality.

To educate on environmental issues and improve public 
awareness.

To foster scientific research.

To create socio economic added values.

20 http://www.maia-network.org/homepage/marine_protected_areas/mpa_
data_sheets/an_mpa_datasheet?wdpaid=388659&gid=178.
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Annex 170 

Extract from Final Document adopted by the 16th Summit of Heads of State or Government of 
the Non-Aligned Movement, Tehran, 26-31 August 2012 
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Annex 171 

Extracts from Declarations adopted by the Thirty-Sixth and Thirty-Seventh Annual Meetings of 
Ministers for Foreign Affairs of the Member States of the Group of 77 held in New York on 28 

September 2012 and 26 September 2013 respectively 
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Annex 172 

First Witness Statement of Richard Patrick Dunne, 8 October 2012 























































�

�

�

�

�

�

�

�

�

Annex 173 

Extract from the Malabo Declaration adopted by the Third Africa-South America Summit held 
on 20-22 February 2013, Malabo, Equatorial Guinea 





�

�

�

�

�

�

�

�

�

Annex 174 

Extract of Transcript, R (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs, 
Examination and Cross-Examination of Mr. Colin Roberts, 15-17 April 2013 
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Annex 175 

African Union Assembly of Heads of State and Government, 50th Anniversary Solemn 
Declaration, 26 May 2013, Addis Ababa 
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Annex 176 

African Union Assembly of Heads of State and Government, Declaration on the Report of the 
Peace and Security Council on its Activities and the State of Peace and Security in Africa, 

Assembly/AU/Decl.1(XXI), 27 May 2013, Addis Ababa 
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DECLARATION ON THE REPORT OF THE PEACE AND SECURITY COUNCIL ON 
ITS ACTIVITIES AND THE STATE OF PEACE AND SECURITY IN AFRICA 

Doc. Assembly/AU/5(XXI) 
 
The Assembly, 
 
Having reviewed the state of peace and security on the continent and the steps we 
need to take to hasten the attainment of our common objective of a conflict-free Africa, 
on the basis of the report of the Peace and Security Council on its activities and the 
state of peace and security in Africa; 
 
Welcoming the significant progress made in the operationalization of the African Peace 
and Security Architecture (APSA), the adoption of a number of instruments on 
democracy, human rights and good governance, which represent a consolidated 
framework of norms and principles towards the structural prevention of conflicts, the 
advances in conflict resolution and peace building on the continent, as well as the 
partnerships built with relevant international stakeholders;   
 
Noting, however, the challenges that continue to be encountered in the full 
operationalization of the APSA, including key components such as the African Standby 
Force (ASF), continued prevalence of conflict, insecurity and instability in some parts of 
the continent, with its attendant humanitarian consequences and socio-economic 
impact, as well as the resurgence of unconstitutional changes of Government, the 
frequent recourse to armed rebellion to further political claims, the threats posed by 
terrorism, hostage taking and the attendant payment of ransoms, illicit proliferation of 
arms, transnational organized crime, drug trafficking, piracy, and illicit exploitation of 
natural resources to fuel conflicts;  
 
Noting also the  need  for   increased  funding  from  within   the  continent   to  assert  Africa’s  
ownership and leadership, as well as the challenges faced in building innovative and 
flexible partnership with the United Nations and other stakeholders; 
 
Stressing that the 50th anniversary of the OAU/AU offers a unique opportunity to review 
progress made and challenges encountered, as well as to chart the way forward, and 
reiterating, in this respect, our determination to address decisively the scourge of conflict 
and violence on our continent, with the view to bequeath to the next generation of 
Africans a prosperous continent at peace with itself: 
 
1. RECOMMIT OURSELVES to accelerate the full operationalization of the APSA, 

including refinement, where necessary, of existing provisions to facilitate their 
implementation. WE CALL FOR the strengthening of the relations between the 
AU and the Regional Economic Communities/Regional Mechanisms for Conflict 
Prevention, Management and Resolution (RECs/RMs), notably through the 
effective implementation of the relevant provisions of the PSC Protocol and the 
Memorandum of Understanding between the AU and the RECs/RMs, bearing in 
mind   AU’s   primary responsibility in the maintenance of peace and security in 
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Africa. WE ENDORSE the establishment of the Pan-Wise network comprising the 
Panel of the Wise, similar structures within the RECs/RMs and all other African 
actors contributing to peace-making through preventive action and mediation, as 
agreed to during the second retreat of these organs held in Addis Ababa from 11 
to 12 April 2013; 

 
2. UNDERTAKE to make renewed efforts to address the root causes of conflicts in 

a holistic and systematic manner, including through implementing existing 
instruments in the areas of human rights, rule of law, democracy, elections and 
good governance, as well as programmes relating to cooperation, human 
development, youth and employment. In this respect, WE CALL ON all Member 
States that have not yet done so, to become parties to these instruments, by the 
end of 2013, and REQUEST the Commission to review thoroughly the 
implementation status of these instruments and programmes and to submit to the 
Assembly, by January 2014, concrete proposals on how to improve compliance; 

 
3. COMMIT OURSELVES, within the framework of the African Solidary Initiative, to 

extend full support to those African countries emerging from conflict, to assist 
them to consolidate their hard-won peace and avoid relapse into violence. WE 
LOOK FORWARD to the convening of the planned African Solidary Conference 
(ASC), in Addis Ababa, in September 2013, and COMMIT to making significant 
pledges on that occasion; 

 
4. STRESS the need for all Member States to extend full cooperation and support to 

the PSC, bearing in mind that, in carrying out its duties under the Protocol, the 
PSC acts on behalf of the entire membership of the AU; 

 
5. COMMIT ourselves to increase substantially our contribution to the Peace Fund, 

for Africa truly to own the efforts to promote peace, security and stability on the 
continent. In this respect, we request the Commission to submit concrete 
proposals to the Assembly, in January 2014, including with respect to the 
statutory transfer from the AU regular budget to the Peace Fund. In the 
meantime, WE ENCOURAGE all Member States to make exceptional voluntary 
contributions to the Peace Fund on the occasion of the OAU Golden Jubilee, and 
REQUEST the Commission to report, by January 2014, to the Assembly on 
Member States response to this appeal; 

 
6. STRESS THE NEED to build an innovative, flexible action-oriented and balanced 

partnership with the international partners, notably the United Nations, to ensure 
that   Africa’s   concerns   and   positions   are   adequately   taken into account by the 
Security Council when making decisions on matters of fundamental interest to 
Africa, REITERATE the terms of the communiqué issued by the PSC at its 307th 
meeting held on 9 January 2012, and REQUEST the PSC to convene an open 
session at Summit level, in order to review the partnership with the United 
Nations in light of the challenges encountered recently regarding the situation in 
Mali and other issues related to peace and security on the continent; 
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7. CALL ON the African civil society to continue to play its positive role in promoting 

peace, security and stability as called for by the PSC Protocol and REQUEST the 
Commission and the PSC to take all necessary steps to enhance interaction with 
civil society; 

 
8. WELCOME the progress made in the relations between Sudan and South Sudan, 

with the signing of the Implementation Matrix for the Agreements signed of 27 
September 2012 and CALL FOR a transparent inquiry into the killing of the 
paramount Chief of the Ngok Dinga Community in Abyei, as well as the 
strengthening and acceleration of the process of resolving the Abyei issue; in 
Somalia, with the consolidation of the security and political gains recorded over 
the past few years; the Great Lakes Region, with the signing of Peace, Security 
and Cooperation Framework; and in Mali, with the liberation of the northern part 
of the country and on-going efforts for the holding of elections. WE CALL ON all 
concerned stakeholders to spare no efforts in consolidating these achievements, 
and addressing the challenges at hand, in line with the relevant PSC 
communiqués. WE also WELCOME the progress made in peace building and 
post-conflict  recovery  in  Burundi,  Comoros,  Côte  d’Ivoire,  Democratic  Republic  of  
Congo, Liberia and Sierra Leone, ENCOURAGE the countries concerned to 
pursue their efforts and CALL ON fellow African countries and the rest of the 
international community to continue assisting them in their efforts; 

 
9. REITERATE the   AU’s   concern at the continued challenges in the peace 

processes between Eritrea and Ethiopia and the relations between Eritrea and 
Djibouti, and REQUEST the Chairperson of the Commission to take appropriate 
steps to facilitate progress in these situations, in line with the powers entrusted to 
her by the PSC Protocol and earlier relevant decisions of the Assembly, and to 
report to the PSC, no later than October 2013, on the steps taken in this regard. 
WE ALSO REITERATE OUR CONCERN at the continued impasse in the conflict 
in Western Sahara, and CALL FOR renewed efforts based on relevant OAU/AU 
and UN resolutions, in order to overcome this impasse; 

 
10. ALSO EXPRESS CONCERN at the prevailing situation in Madagascar and fully 

support the PSC and SADC decisions on the issue of candidatures to the 
forthcoming presidential elections. WE CONDEMN the illegal seizure of power in 
Central African Republic and the serious violations of human rights committed by 
the Seleka rebel group and in this regard, COMMEND the efforts of the Economic 
Community of Central African States (ECCAS), ENDORSE the PSC decisions on 
the matter and CALL FOR renewed efforts to restore security and ensure the 
return to constitutional order, bearing in mind the relevant PSC decisions and 
conclusions of the inaugural meeting of the International Contact Group on CAR 
(ICG-CAR). WE STRESS THE NEED for the early return to constitutional order in 
Guinea Bissau, noting with satisfaction ECOWAS, AU, CPLP, EU and UN 
coordinated efforts; 
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11. REITERATE our support to the sovereignty of the Union of the Comoros over the 
island of Mayotte, as well as the sovereignty of the Republic of Mauritius over the 
Chagos Archipelago; 

 
12. REQUEST the PSC to actively keep under review the implementation of the 

Declaration and Plan of Action adopted by the Special Session on the 
Consideration and Resolution of Conflicts in Africa, held in August 2009, at its 
Summit meeting referred to in paragraph 6 above; 

 
13. PLEDGE OUR FULL COMMITMENT to the effective implementation of this 

Declaration and to adopting new measures, as and of necessary, so as to open a 
new chapter in our collective action in favor of peace, security, stability and 
shared prosperity throughout Africa and the rest of the world. 
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Message by the Hon. Minister of Foreign Affairs, Regional Integration and 
International Trade 

The Government of the Republic of Mauritius is pleased to present 
this report on the occasion of the Third Global Conference of Small 
Island Developing States to be held in Samoa in 2014.  
 
As an essential preparatory exercise for the Conference, the 
Republic of Mauritius has itself undertaken a review of its 
implementation of the Barbados Plan of Action (BPoA) for the 
sustainable development of Small Island Developing States 
adopted at the Global Conference on the Sustainable Development 
of Small Island Developing States in 1994 and of the Mauritius 
Strategy for the Further Implementation of the Programme of 
Action for the Sustainable Development of Small Island 
Developing States adopted at the International Meeting to Review 
the Implementation of the Programme of Action for the 

Sustainable Development of Small Island Developing States in 2005. The national report produced 
as a result of this review highlights the successes and constraints, the new and emerging challenges, 
the best practices, the way forward and the vision of the future. This report underscores, in 
particular, the sustained efforts made by the Republic of Mauritius to build resilience to adapt to 
unfavourable regional and international conjectures as well as to the negative effects of climate 
change.  
 
Small Island Developing States remain a special case for sustainable development and continue to 
face unique and increasing challenges including the negative effects of climate change and a unique 
vulnerability of natural disasters but also to the degradation of key eco systems. They face built in 
constraints such as small economies, remoteness and limited fresh water, land and other natural 
resources. Waste disposal is a growing problem and energy costs are high meaning that more must 
be done to promote renewable energy. Barely above sea level and remote from world markets, 
many Small Island Developing States occupy the margins of our global community and for some 
their very existence is in jeopardy. Average vulnerability of Small Island Developing States has 
worsened over the last decade because of their high exposure to external shocks such the fuel, food 
and financial crises – events of a truly global character – combined with lower coping capacity as 
well as inadequate international support.  
 
As a Small Island Developing State with an export oriented economy, the Republic of Mauritius is 
both economically and ecologically, fragile and vulnerable. It is therefore essential to frame and 
implement the right policies and create appropriate conditions and environment so as not only to 
meet the challenges but also to take advantage of the opportunities offered by this new paradigm of 
globalization. All this is perfectly in line with the vision of the Government to make the Republic of 
Mauritius a Modern and Sustainable Society through the Maurice Ile Durable Vision. The 
Government of the Republic Mauritius, thus, is fully committed to integrating Sustainable 
Development concepts and norms into its overall projects policies.  
 
We look forward to the outcome of the 2014 Samoa Global Conference on Small Island Developing 
States to guide us in our efforts towards meeting new and emerging challenges of sustainable 
development. Finally, I would like to express my sincere appreciation to all those who have 
contributed to the preparation of this report. 

Dr the Honourable Arvin Boolell G.O.S.K, 
Minister of Foreign Affairs, Regional Integration and International Trade  



6 | P a g e  
 

Message by the Hon. Minister of Environment & Sustainable Development 
 The 3rd Global SIDS Conference will be held in Samoa from 1 to 
4 September 2014. The conference will undertake a 
comprehensive review of the implementation of the Barbados 
Programme of Action (BPoA) for the sustainable development 
of SIDS and the Mauritius Strategy (MSI) for further 
implementation of the BPoA. As an essential preparatory 
exercise, Mauritius has undertaken, in advance of the 
conference, a review of the implementation of the BPoA and 
the MSI with a view to proposing concise, action oriented and 
pragmatic recommendations for the forthcoming Conference to 
enhance the resilience of SIDS. The preparation of the National 
Report has adopted an all-inclusive and broad based approach 
by involving a range of stakeholders for its preparation. 

This National Report takes us through the achievements of the Republic of Mauritius in the quest 
for a more resilient society. It highlights the resources and investment injected in sustainable 
development programmes and projects and also the constraints that sometimes stall efforts 
towards building resilience. Constraints that are heralding our efforts towards sustainable 
development are essentially related to finance, infrastructural and human capacity, technology, 
smallness and remoteness of our markets. 

Taking these constraints into consideration, the report presents some new and emerging 
challenges. Those are cross cutting in nature and range from water resources management, food 
security and global economic crises to migration and development. These constraints and new 
challenges should however, not dampen down our motivation and drive to seek opportunities in 
this ever dynamic world.  

This is why the report has made pragmatic recommendations for further action as we aim to 
establish a new agenda for the sustainable development of SIDS. We need to move ahead keeping in 
mind the immense potential already available among all SIDS and give SIDS/SIDS partnerships an 
opportunity to flourish. In so doing, we have to be particularly careful in managing our fragile 
ecosystems and natural resources. We need to continuously table the adverse effects of climate 
change on our economies and people. We are ready to turn challenges into opportunities and for 
SIDS; the Ocean Economy is an opportunity that has to be tapped for our future development. We 
have also pointed out that for an action plan to be successful, it needs to be properly monitored. The 
setting up of the right institutional framework at national, regional and international levels will 
help us measure success and take timely action to address hurdles on the way.  

Solidarity, collaboration and cooperation among us SIDS will take us a long way towards our 
destination. We also expect the international community to commit themselves with more tangible 
support for an effective outcome of the 2014 Samoa meeting. 

Devanand Viransawmy, GOSK 
Minister of Environment and Sustainable Development  
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The Republic of Mauritius 
The Republic of Mauritius comprises a group of islands in the South West Indian Ocean, consisting 

of the main island Mauritius and the outer islands of Rodrigues, Agalega, Saint Brandon, Tromelin 

and the Chagos Archipelago. The total land area of the Republic of Mauritius is 2040 km2 and the 

country has jurisdiction over a large Exclusive Economic Zone of approximately 2.3 million km2 

with significant potential for the development of a modern and prosperous marine and fisheries-

based sustainable industry. The population, estimated at 1.3 million, is composed of several 

ethnicities, mostly people of Indian, African, Chinese and European descent. Most Mauritians are 

multilingual and speak and write in English, French, Creole and several Asian languages.  

The Republic of Mauritius is a democracy with a Government elected every five years. The 2012 Mo 

Ibrahim Index of African Governance ranked Mauritius first in good governance. According to the 

2012 Democracy Index compiled by the Economist Intelligence Unit and which measures the state 

of democracy in 167 countries, Mauritius ranks 18th worldwide.  

Mauritius has a well-established welfare system. Free health care services and education to the 

population have contributed significantly to the economic and social advancement of the country. 

Support to inclusive development, gender equality and women empowerment are being addressed 

through the development of strategies, action plans and activities geared to meet the social targets 

set by the Government. To facilitate social integration and empowerment of vulnerable groups, a 

Ministry of Social Integration and Economic Empowerment has been set up in 2010. 

Significant structural changes have been brought to ensure that Mauritius transforms itself from a 

sugar, manufacturing, tourism economy to a high-tech, innovative financial and business services 

hub. Policy and institutional reforms programmes have been articulated to enhance 

competitiveness; consolidate fiscal performance and improve public sector efficiency; improve the 

business climate and widen the circle of opportunity through participation, social inclusion and 

sustainability.  The  adoption  of   the  “Maurice  Ile  Durable”   framework  and  the  Economic  and  Social  

Transformation Plan are the new development paradigm for the Republic of Mauritius as they 

strive to promote sustainable development and transform itself into a middle-income country.    
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Section I: INTRODUCTION 
Sustainable development emphasises a holistic, equitable and far-sighted approach to decision-
making at all levels. It rests on integration and a balanced consideration of social, economic and 
environmental goals and objectives in both public and private decision-making.  
 
This concept of sustainability is very important in Small Island Developing States (SIDS) and this 
was first acknowledged at the Earth Summit in 1992. The vulnerabilities of SIDS arise from a 
number of physical, socio-economic and environmental factors. SIDS small size, limited resources, 
geographical dispersion and isolation from markets, place them at a disadvantage economically and 
prevent economies of scale. For instance, due to the small size of their economies, SIDS are highly 
dependent on trade but lack the factors that are decisive for competitiveness. Similarly, 
international macroeconomic shocks tend to have higher relative impacts on SIDS small economies. 
The combination of small size and remoteness leads to high production and trade costs, high levels 
of economic specialisation and exposure to commodity price volatility. Furthermore, in SIDS, the 
following natural resource base: energy, water, mineral and agricultural resources are limited and 
resource extraction tends quickly to meet the carrying capacities of the small islands. The latter also 
face unique threats related to global environmental issues, mainly climate change, biodiversity loss, 
waste management, pollution, freshwater scarcity, and acidification of the oceans.  
 
As a SIDS, much progress has been achieved in Mauritius due to benefits derived from the Welfare 
State, namely: free access to education from pre-primary to university levels, transport to students 
and the elderly and health services to all and also from bilateral and multilateral trading 
agreements, the skilled work force, entrepreneurship, a stable democratic government and peace. 
However, despite its performance, the country is now facing the brunt of a number of global 
challenges, namely, the global economic, financial, energy and food security crises. The impacts of 
climate change, sea level rise, natural disasters and biodiversity loss are also having their toll on 
progress achieved so far.  
  

Third International Conference on Small Island Developing States  
The 3rd International Conference on SIDS to be held from 1 - 4 September 2014 in Apia, Samoa, will 
seek a renewed political commitment to address the special needs and vulnerabilities of SIDS by 
focusing on practical and pragmatic actions. Building on assessments of the Barbados Programme 
of Action (BPoA) and the Mauritius Strategy for Implementation (MSI), the Conference will aim to 
identify new and emerging challenges and opportunities for sustainable development of those 
States, particularly through the strengthening of partnerships between small islands and the 
international community.  
 
In addition, the Conference will provide an opportunity for the elaboration of sustainable 
development issues of concern to SIDS in the process of charting the Post-2015 Development 
Agenda, including the sustainable development goals. Towards this end, the Conference is intending 
to serve as a platform for the international community to strengthen existing partnerships and 
voluntary commitments, as well as act as a launch pad of new initiatives, all with the common 
objective of advancing the implementation of the BPoA/MSI.  



9 | P a g e  
 

National Preparatory Process  
The effectiveness of the Samoa SIDS Conference will depend first and foremost on national level 
preparations that will feed into the regional, interregional and global processes. National 
preparations for the 3rd International SIDS Conference are currently underway. The preparatory 
process has begun with the preparation of a National Assessment Report. The results of the 
national consultations will in turn feed into the discussions at regional and inter-regional meetings, 
leading up to the conference itself.   
 
National Steering Committee  
Broad based consultation, an inclusive approach and ownership are at the heart of the national 
preparatory process. To this effect, the Ministries of Environment & Sustainable Development and 
Foreign Affairs, Regional Integration and International Trade are jointly chairing a multi-
stakeholder Steering Committee comprising Government, the private sector and civil society 
representatives1. The Committee is the platform for the 2014 SIDS meeting and mandated to among 
others to:  

a) Provide support and guidance for the preparation of the National Report; 
b) Provide guidance on any other matters and activities related to the conference until the 

Samoa Meeting in 2014; and 
c) Follow up on the 2014 Samoa outcome. 

 
 
The National Report – The Methodology for the consultative process  
The national report is based on both the responses to the guiding questionsi prepared by the United 
Nations to steer discussions at the national level and on a bottom-up, inclusive consultative process. 
This report needs to be read in conjunction with the following documents which provide detailed 
background information on the actions already undertaken by the Government of Mauritius to 
implement the BPoA and the MSI and the challenges thereof: 

 State of the Environment Report prepared for 1992 UN Earth Summit; 
 Report of the International meeting to review the Implementation of the Programme of Action 

for  the sustainable Development of small Islands Developing States 1994; 
 Mauritius Staking Out the Future - National Report for Mauritius International Meeting 2005; 
 The Mauritius Strategy for Implementation National Assessment Report of 2010; 
 Mauritius Environment Outlook Report 2011; 
 National Synthesis report 2012 for the RIO+20 Conference 
 Mauritius Report on the Post 2015 UN Development Agenda – The Future we want, and  
 Maurice Ile Durable report, June 2013 

                                                           
1 The list of the members of the National Steering Committee is at Annex 1 
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A. Summary of the consultations with the 18 thematic focus groups 
A series of consultations were undertaken with key stakeholders to ensure cross-sectoral 
participation and diversity of views. 18 thematic focus groups were set up on the MSI thematic 
areas. A lead Ministry was identified with regard to each of the 18 thematic themes of the BPoA and 
MSI:   

1. Climate Change & Sea Level Rise 
2. Natural & Environmental Disasters 
3. Management of Waste 
4. Coastal & Marine Resources 
5. Freshwater Resources 
6. Land Resources 
7. Energy Resources 
8. Tourism Resources 
9. Biodiversity Resources 
10. Transport & Communication 
11. Science & Technology 

12. Trade: Globalization & Trade 
Liberalization 

13. Sustainable Capacity Development & 
Education For Sustainable Development 

14. Sustainable Production & Consumption 
15. National & Regional Enabling 

Environments 
16. Health 
17. Knowledge Management & Information 

For Decision-Making  
18. Culture

Each focus thematic group was composed of relevant stakeholders from both public and private 
sector and most of these groups met on at least two occasions2. Each group considered the 8 
guiding questions and responded accordingly. The main recommendations from the group reports 
are given under the relevant sections II, III, IV and V of this report. 

 
B. National Consultative Workshops 
Three national workshops were held. The first national workshop3 was held on 21 May 2013 and 
saw the participation of representatives from various sub-sections of society such as the youth, 
women, NGOs, civil society, trade unionists and local authorities. A second workshop4 was held on 
11 June 2013 in Rodrigues to ensure that the specific concerns of that particular territory of 
Mauritius were fed into the process. The Mauritius Private sector was also briefed on the process 
and their views were sought on 11 June 2013. Finally, a national validation workshop5 was held to 
present the report, and to seek its endorsement from the representatives of all stakeholders who 
participated in the focus group meetings and consultations.  
 
1) Summary of the National Dialogue with Major Groups  

 Need for better adapted education, employment and a better quality of life, including 
through the promotion of family values, protection of traditions and cultures; 

 Need for increased transparency, equity, security and good governance and in this respect  
better enforcement of laws and regulations at national level;  

 Need for more education/information on sustainable development since some of the 
participants had limited knowledge of the existence and implementation of Agenda 21, 
BPoA, MSI, MDGs and the Post 2015 UN Development Agenda process; 

 Need for more information on climate change, Disaster Risk Reduction and its impacts 
cross-sectorally; 

 Concern over unpredictable changes in weather conditions and its consequences and the 
need for  mitigative measures to be taken as well as contingency plans to be prepared; 

                                                           
2 Please see annex 2 for consolidated paper on the themes identified in the Mauritius Strategy. 
3 Please see annex 3 for agenda and list of participants 
4 Please see annex 4 for agenda and list of participants 
5 Please see annex 5 for agenda and list of participants 
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 Concern over waste management, protection of water resources, and the lack of proper 
urbanisation controls; 

 Concern with regard to the ageing population and the economic and social effects thereof;   
 Concern over the  lack of recognition of the important role NGOs play in society and their 

lack of human and financial support 
 

2) Summary of consultations held in Rodrigues 
 Water Resources Management remains their main priority. Water harnessing, storage and 

distribution is the main island challenge;  
 Optimal use of land through judicious planning and zoning is considered essential for 

sustainable development. Incompatible development has been responsible for severe 
erosion and coastal siltation and conflictual co-habitation; 

 A management strategy and action plan for optimal protection of coastal areas from sea 
level rise, erosion, inundation etc. (Rodrigues was severely impacted by Tsunami in 2004) 
and exploitation of marine resources should be prepared and implemented; 

 Energy is produced from imported fossil fuel which is expensive and there are concerns 
over the regularity of supply during cyclonic seasons. There is a need to develop optimally 
renewable energy from wind and sun. They need affordable resources and technology; 

 Waste characterisation has shown new challenges as there an increasing amount of E-waste 
(batteries, aluminium cans, bottles and plastic waste) entering the waste stream. Lack of 
capacity and scale of economies are not conducive to recycling and therefore poses serious 
problem of disposal; and 

 The meeting also recognised and recommended that the concept of Education for 
Sustainable Development should be further strengthened in the formal education 
curriculum from primary to tertiary levels. Other issues discussed were in relation to the 
creation of employment, transparency in decision making and governance, security, 
enhancing equity for all and new and additional funding to attend to the above. 

 
3) Summary of the dialogue with the Private Sector 

 The private sector renewed its commitment to partner with the Government of Mauritius in 
its initiatives to  meet the challenges of implementing the BPOA and MSI; 

 The Private sector remains concerned over the  poor coordination at the national/regional 
levels with regard to a holistic implementation of the BPOA and MSI; 

 The private sector is keen to work towards sustainable consumption and production as long 
as this does not negatively impact the competitiveness of Mauritian products which already 
suffer from diseconomies of scale; 

 In this respect, in order to avoid duplicative processes, the private sector would like the 
national consultative process to include the ideas/views already expressed/submitted 
through their participation in the 6 working groups working on finalising the national 
action plan to implement the MID initiative over the long term; 

 The private sector has begun work on an energy efficiency initiative whereby it is working 
to seek energy conservation in production; 

 The private sector has also embarked on a project to map the carbon footprint of the main 
industries with a view to reviewing and reducing same. 

 The other issues raised were: protection and coastal and marine resources, especially in 
relation to the fisheries and aquaculture sectors and the need for SIDS to be provided with 
special trade preferences in order to increase their competitiveness given their remote 
geographical location from major exporting markets.  
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4) Summary of issues raised during the National validation Workshop  
During the National Validation workshop, six sub-groups were set up to reflect on the six chosen 
themes and their recommendations were as follows:  
 

A. Climate Change Group 
Adaptation would be focused on the following three sectors: health sector; coastal zone 
sector and infrastructure, in this respect, there would be a need to prepare national plan of 
action for implementation. 
 

B. Ocean Economy & Development of a land based Oceanic Industry 
- Objective: To reduce use and reliance on fossil fuel  
- Way and means: Exploitation of deep sea water for cooling systems, generation of power 

etc. 
- Benefit: Provides sustainably; Integrates MDG principle; Fits in national MID policies 
- Needed: Funding and transfer of technologies  

 
C. Energy:   

Focus should be on having technical and financial assistance with regard to energy auditing, 
energy efficiency and energy management. 
 

D. Waste Management:  
To promote and enhance waste segregation at source for eventual recycling and re-use  
 

E. Food Security:  
Make Agriculture more resilient; Involve vulnerable groups in the production chain; 
provide support to small planters to adapt to new technologies; prime arable land should be 
protected and used only for agricultural purposes; SIDS to benefit from an Insurance 
Scheme operated internationally to cater for food shortages resulting from natural 
disasters.  
 

F. Culture:  
Enhancement of cultural Values through education and adoption of the Gross National 
Happiness Index 
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Section II: 
PROGRESS IN BPOA & MSI IMPLEMENTATION 

The sustainable development agenda of small islands states like Mauritius has been largely shaped 
by the BPoA and MSI. Since its adoption in 1994, the BPoA has been to a great extent implemented 
in Mauritius. As regards the MSI, since 2005, Mauritius has been very committed in implementing 
this strategy at the domestic level as well as in advocating SIDS issues at regional, multilateral and 
international levels. Overall, there has been substantial progress in areas such as biodiversity 
protection and the establishment of terrestrial, coastal and marine protected areas. Political 
commitment to advance sustainable development has also been observed with the adoption of the 
new  long  term  vision  “Maurice  Ile  Durable”. 
 
National Sustainable Development Frameworks  
Mauritius embraced sustainable development as the guiding paradigm to promote national 
development in the early 90s, with the adoption of the Integrated Management Approach to 
Sustainable Environmental Management under the in the Environment Protection Act of 1991. With 
environmental protection at its heart, this approach also had cross-cutting bearings across a range 
of sectoral concerns, development patterns and in decision making. It promoted broad-based 
administrative and consultative mechanisms and ensure that all stakeholders were party to 
decision-making in a structured manner. 
 
In   1997,   “Vision   2020:   The   National   Long- Term   Perspective   Study”   was   adopted   as   the   core  
development strategy to promote sustainable development in the country. The Vision 2020 set out 
the scenario for promoting development based on gains in agricultural efficiency, tourism, 
industrial production and development of financial and value-added services. As a result, the sugar 
and textile sectors were restructured; an offshore financial sector was established; the 
telecommunications system was strengthened and liberalised; new incentive schemes were offered 
to IT and pioneer firms; a Cyber Park was established, state secondary school capacity was doubled; 
port facilities were modernised, and a Freeport was established, among others.  
 
In the face of looming global challenges like the triple economic-food-energy crises, in 2008 
Government adopted "Maurice Ile Durable" as the new sustainable vision to guide national 
development. Maurice Ile Durable (MID) can be considered as the ground breaking, unique, 
innovative milestone project leading to a reinforced integrated, participatory approach to 
sustainable development and which seeks to include each and every citizen of  Mauritius. The 
MID Policy, Strategy and Action Plan has been developed in a broad-based participatory approach 
and focuses on 5 sectors, commonly referred to as the 5 Es: Energy; Environment; Employment and 
Economy; Education; and Equity. The MID goals are as follows:  
 

Energy sector is to ensure that the Republic of Mauritius is an efficient user of 
energy, with its economy decoupled from fossil fuel. The main targets are to achieve 
the national target of 35% renewable energy by 2025; and reduce energy 
consumption in non-residential and public sector buildings by 10% by 2020. 
Environment sector is to ensure sound environmental management and 
sustainability of our ecosystem services. Goals are to meet the environmental 
sustainability targets of the Millennium Development Goals; and reduce the 
ecological footprint to be in the upper quartile of performance of similar income 
nations, by 2020. 
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Employment/Economy sector is to green the economy with decent jobs, offering 
long term career prospects. The targets are to increase the percentage of green jobs, 
from 6.3% in 2010, to 10% by 2020 and maintain or improve position in the World 
Economic  Forum’s  International  Competitiveness  Index. 
Education sector is to have an education system that promotes the holistic 
development of all citizens. The goals are to achieve 100% MID literacy by 2020 and 
be an internationally recognised knowledge hub for sustainable development in the 
region by 2020. 
Equity is   to   ensure   that   all   citizens   are   able   to   contribute   to   the   Republic’s  
continuing growth and share its combined wealth. Specific goals are to improve the 
position of the Republic of Mauritius in the World Poverty Index and improve 
current status in the Gini coefficient of income inequality. 

 
Policies and Strategies:  
The policy framework of Mauritius is anchored in the concept of sustainable development and 
incorporates the relevant recommendations of the major international conferences, since the 1992 
Rio Earth Summit. In this context, various sectoral policies and strategies have been developed and 
are being implemented across various thematic areas such as: energy, coastal zone management, 
land, biodiversity, forests, wastewater, solid waste, and tourism among others. To report on 
progress achieved in BPoA and MSI implementation, the following cluster has been used: 
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1) Climate Change  
Fully aware of the possible impacts of climate change on its economy, citizens and their livelihoods, 
Government of the Republic of Mauritius has made climate change adaptation and mitigation a 
national priority. This is reflected in the Maurice Ile Durable programme as well as the Government 
Programme 2010-2015. In this endeavour, Government has adopted a multi-pronged approach to 
address impacts of climate change and enhance the resilience of Mauritius. To that effect, a climate 
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change mitigation and adaptation framework has been developed. Several priority sectors like 
disaster risk reduction and management, renewable energy, water, coastal zones, fisheries, tourism, 
public infrastructure, health and agriculture have been targeted and actions are being taken at 
different levels ranging from policy and legislative review, application of long term dynamic tools, 
institutional strengthening, infrastructural works, promotion of research and development, 
awareness raising, education and training. A Technology Needs Assessment (TNA) has also been 
undertaken to define a set of clean technologies which are best suited for an enhanced climate 
change mitigation and adaptation approach. The outcome of this study will help mobilise 
international funding.  
 
2) Disaster Risks Reduction and Management  
In order to make the country resilient to the impacts of extreme events and climate change, a 
Disaster Risk Reduction and Management project was undertaken. Climate risk analysis, 
comprising comprehensive climate modelling studies has been conducted for inland flooding, 
landslides and coastal inundation. National Risk Profiles (Risks and Hazards Maps), Strategy 
Framework and Action Plan for disaster risk management have been developed under this project. 
These will contribute to designing robust disaster risk policies, management practices and enhance 
the  country’s  preparedness  in  the  face  of  disasters. 
 
3) Management of Waste 
A Solid Waste Management Strategy (2011 - 2015) was adopted in 2011 with the overall policy 
objective of reducing, reusing and recycling waste. Moreover, a number of actions are being taken 
to reduce the volume of wastes in Mauritius. For example, of the 420,000 tons of wastes being 
generated annually, about 63,000 tons are composted at the newly established composting plant. It 
is expected that by 2014, the capacity of the composting plant would be doubled, thus implying that 
a total amount of 126,000 tons of waste would be diverted from the landfill annually. Government 
has also embarked on a range of projects since the mid-term review to assess Mauritius Strategy 
Implementation. These include: Recycling of e-wastes from Government bodies; drafting of a 
regulation for the registration of recyclers; feasibility Study for the setting up and operation of 
recycling facilities for used tyres and Compact Fluorescent lamps and feasibility on Anaerobic 
Digestion for selected wastes such as: food, market and farming waste  
 
4) Coastal and Marine Resources  
The regulation of large scale development in the coastal zone is undertaken through the 
Environment Impact Assessment/Preliminary Environment Report mechanism as well as the 
Building and Land Use Permit requirements, which take into consideration the provisions of the 
Planning Policy Guidelines, Outline Schemes on setbacks, plot coverage and development density of 
coastal development. An Integrated Coastal Zone Management Framework for the Republic of 
Mauritius was adopted in 2010 and is presently under implementation to ensure effective 
management of the coastal zone. Coastal protection works, beach re-profiling and other restoration 
works are being taken to abate the impacts of erosion. Coral reef ecosystem monitoring and 
lagoonal water quality monitoring are undertaken at various sites across the island.  
 
During the past 20 years, Mauritius has progressively established a system of marine protected 
areas to include fishing reserves, marine parks and marine reserves in the waters around Mauritius 
and Rodrigues. This has been done with a view to manage, conserve marine resources, ecosystems, 
natural habitats and species biodiversity and to enhance fish productivity. The Republic of 
Mauritius has, so far, proclaimed six Fishing Reserves and two Marine Parks in Mauritius and four 
marine reserves, one Marine Park and three fisheries reserved areas in Rodrigues. A National Plan 
of Action to prevent, deter and eliminate Illegal, Unregulated and Unreported, Fishing for Mauritius 
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is being implemented. An Aquaculture Master Plan was prepared to develop marine and inland 
aquaculture. 
 
5) Freshwater resources  
A  Master  Plan   for   “Development of the Water Resources in Mauritius”  was  prepared   in  2012  with  
ultimate objective to satisfy the water demand in the different supply zones for the various sectors 
of the economy by ensuring continuous supply over the island even during the dry season. 
According to the Master Plan, the main challenges of the water sector are to identify additional 
water resources mobilisation options; review the existing legislative framework governing the 
water resources sector; assess the existing water rights system and present proposals for its 
rationalisation; and review the institutional set-up governing the water resources sector. In 
addition to the above, the key long-term national development goals for the water sector comprise 
of mobilisation of additional water resources through rehabilitation of existing dams and water 
infrastructures, water management through the use of treated wastewater for irrigation purposes, 
public water conservation campaigns and reduction of non-revenue water. 
 
6) Land resources  
In the Republic of Mauritius, the National Development Strategy (NDS) provides the basis for land 
use planning. The policies and proposals of the NDS have been successfully translated at the local 
level through the preparation and approval of local development plans for both Urban and rural 
areas. A series of Planning Policy Guidance have been prepared to assist developers, local bodies 
and the general public in complying with principles of good design, appropriate siting and location 
of activities. 
 
7) Biodiversity resources  
To ensure that biodiversity is managed in a sustainable manner, a number of strategies are under 
implementation. These include the National Biodiversity Strategy and Action Plan (2006 – 2015), 
National Invasive Alien Species Strategy and Action Plan (2010 – 2019), National Forest Policy 
2006, and the Islet National Park Strategic Plan (2004) for 16 offshore islets and a management 
plan for the shallow water demersal fish species of the Saya de Malha and the Nazareth banks.  
 
Furthermore, in line with its international commitments, Mauritius ratified the Nagoya Protocol in 
2013. Mauritius has also been working in close collaboration with the international community and 
has received funding and technical assistance in the preparation of policy and projects such as 
National Forest Policy, Sustainable Land Management Project, Forest Land Information System and 
ongoing NAP alignment as well as preparation of the Management Plans for the inland nature 
reserves. Moreover, Government is also implementing the Protected Areas Network project to 
manage the protected areas in collaboration with the private land owners. 
 
To tackle food security, the following plans are also being implemented: Multiannual Adaptation 
Strategy – Sugar sector Action plan (2006 – 2015); Food Security Plan (2008 – 2013); Blueprint for 
a diversified Agri-Food Strategy for Mauritius (2008 – 2015) and the Mauritius Food Security Fund 
Strategic Plan (2013 – 2015). The Plant Genetic Resources Unit at the Agricultural Services of the 
Ministry of Agro-Industry and Food Security is also conserving plant genetic resources through in 
situ and ex situ agro-biodiversity collections. A food security Fund of USD 33 million has been set 
up. 
 
8) Sustainable consumption and production  
Mauritius was the first country in Africa to develop its National Programme on Sustainable 
Consumption and Production (SCP), under the guidance of UNEP to implement the 10-Year 
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Framework of Programmes of the Marrakech Process. Adopted in 2008, the National Programme 
on SCP aspires to decouple economic growth from use of natural resources, bring a change in 
consumption patterns, promote technological shifts and encourage the adoption of more 
sustainable lifestyles.  
 
The national programme focuses on 5 priority areas, namely: Resource efficiency in energy, water 
and sustainable buildings and constructions; Education and communication for sustainable 
lifestyles; Waste management; Sustainable public procurement, and Market opportunities for 
sustainable products. To date, 13 projects have successfully been implemented and include among 
others the development of Minimum Energy Performance Standards for key household appliances, 
capacity building of Energy Audit providers, Green Building Rating system with Integrated 
Guidelines to promote sustainable buildings and an Action plan for Green Public Procurement.   
 
9) Sustainable capacity development & education for sustainable development 
A range of programmes being offered for teachers at various levels including Special education 
needs, remedial education, entrepreneurship education. Measures are being taken to ensure equal 
opportunity, gender equity and provision of appropriate education to bring about appropriate 
behavioural change among learners (e.g. through ESD related projects). Ongoing capacity building 
sessions focus on a range of ESD related themes such as HIV and AIDS, Climate change, Disaster 
Risk reduction and on Education, Communication and Sustainable Lifestyles. At tertiary level, 
Sustainable Development is being mainstreamed in a range of undergraduate and post 
graduate programmes.  

 
10) Science & Technology  
Science and Technology (S&T) has been mainstreamed in all sectors of the economy. In the 
Education sector, ICT facilities have been improved in all schools. Government has set up a Ministry, 
namely the Ministry of Tertiary Education, Science Research and Technology, which has taken a 
number of initiatives to boost Research in Science and Technology. However, broad-band speed 
needs to be increased with installation of fibre optics.  
 
Mobile telephony and access to Internet facilities have grown exponentially and has facilitated 
communication to the world. The Digital Access Index (DAI) for Mauritius was 0.5 in 2011 as 
compared to Sweden, the leader, which was 0.85. The percentage subscription to Mobile cellular 
has increased from 14% in 2000 to 92% in 2010. Usage of technology in the Mauritian households 
as well as offices has also improved in line with international trends. To ensure proper 
implementation of priority areas of the country, better collaboration between research institutions 
and public bodies, the Government of the Republic of Mauritius has set up five National Research 
Groups to address priority issues.  

 
11) Knowledge management & information for decision-making 
Government is implementing the National ICT Strategic Plan 2011 - 2014 in order to make the ICT/ 
BPO Sector as one of the main pillars of the economy and develop Mauritius into a Knowledge Hub. 
In this context, an ICT Skills Development Programme and the ICT Academy are being 
implemented. Furthermore, coordinated efforts towards Cyber Security threats and incidents are 
being undertaken and these include: strengthening Mauritian Computer Emergency Response team 
(CERT); cross border collaboration of issues pertaining to Cyber Security; strengthening and 
harmonization of Cyber Security Legislations and establishing Regional CERTS. 
12) Culture 
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Mauritius being a multi cultural society, legislations have been enacted to give equal treatment for 
the preservation and promotion of all cultures and languages of the Mauritian Society. Financial 
assistance is also provided for the development of the Creative Industries by way of Grants to 
artists, creators and performers. International exposure is given to them through their participation 
in events of worldwide repute. Assistance is also provided for the local production of cultural 
goods.  In  order  to  protect  author’s  rights  and  intellectual  property,  the  Mauritius  Society  of  Authors  
was set up in 1986.   

 
13) Energy Resources 
A long term energy strategy for the period 2009-2025 and an Energy Strategy (Action Plan) 2011 - 
2025 have been adopted by Government. The strategy involves a series of action that pertains to 
increasing the share of renewable in the energy mix (35% by 2025), energy conservation and 
energy efficiency. Recently, an Integrated Electricity Plan 2013-2022 has been prepared to address 
the energy challenges of Mauritius and aiming to create a sufficiently broad energy portfolio that 
will safeguard the country against energy security concerns and price instability while being 
sensitive to environmental imperatives.  

To allow for the implementation of the Long Term Energy Strategy, an Energy Efficiency Act was 
promulgated in 2011. This Act paved the way for the setting up a dedicated institution, the Energy 
Efficiency Management Office (EEMO), for promoting energy efficiency in all economic sectors of 
the country. Government is also encouraging innovation by households as well as businesses to 
produce electricity using renewable energy technologies. Small Independent Power Producers 
(SIPPs) can now produce and use electricity from photovoltaic, micro-hydro and wind turbines 
through systems not exceeding 50 kW and export the extra electricity to the grid. 
 
14) Tourism resources 
Mauritius is predominantly a beach holiday destination and it relies to a large extent on its coastal 
resources. Both the Tourism Development Plan (2002) and the Tourism Sector Strategy Plan 
(2009-2015) recommended the introduction of Blue Flag Programme in Mauritius. The 
Government of Mauritius has embarked on a Blue Flag Programme with the objectives to promote 
inter-alia the sustainable use of the coastal resources and sound national policies on lagoon water 
quality, reefs, protection of the beaches and safety. Spatial planning of the lagoons has also become 
of prime importance, which has prompted the need for the preparation of a master plan for the 
zoning and sustainable management of the lagoon. To  move  towards  the  “greening”  of  the  tourism  
industry, the Government of Mauritius is in the process of introducing an eco label scheme for the 
environmental and sustainability of the sector.  
 

The following is a list of some of the Projects / Programmes implemented. This non-
exhaustive list is from the feedback received from the 18 thematic groups: 

 National Biodiversity Strategy & Action Plan 2006-2015 
 Invasive alien species strategic Action Plan 2010 - 2019 
 National Forest Policy was formulated and approved by Government in 2006; 
 Forest Land Information System was set up in 2010; 
 Formulation and implantation of a National Forestry Action Programme is in progress; 
 Sustainable Land Management is already integrated in the National Forest Policy; 
 A national water policy is being finalised at Ministry of Energy and Public Utilities; 
 Interim Hazardous Waste Storage Facility at La Chaumière, which is expected to come into 

operation by 2015; 
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 From the 420,000 tons of wastes being generated annually, about 63,000 tons p.a. is 
effectively diverted (taking into account rejects from composting) from land-filling and sent 
to the composting plant at La Chaumière; 

 The National Development Strategy (NDS) provides the basis for land use planning. It was 
approved in 2003 and subsequently given legal force through proclamation of section (12) 
of the Planning and Development Act in 2005; 

 Mauritius has made significant progress over the past years to implement its renewable 
energy and energy efficiency policy and strategy as enshrined in the Long Term Energy 
Strategy (2009-2025) as hereunder: 
 The Energy Efficiency Act has been enacted in 2011; 
 The Utility Regulatory Authority (URA) Act 2004 has been proclaimed.  
 The Energy Efficiency Management Office is operational since December 2011; 
 The   “Observatoire   de   l’Energie”   has   been   set   up   in   2011   and   provides   a   national  

database on energy usage.  
 A certification system for energy auditors and energy managers is being developed; 
 Design Guide for Energy Efficient Buildings less than 500 m2 have been developed;   
 Energy Efficiency Building Code has been developed for buildings with a surface area of 

more than 500 m2; 
 A report on Energy Audit Management Scheme for non-residential Buildings has been 

prepared; 
 A   project   for   the   setting   up   of   a   “Framework   for   Energy   Efficiency   and   Energy  

Conservation  in  Industries”  has  been  implemented; 
 Mandatory energy audits to be carried out by large consumers of electricity; 
 Small  scale  distributed  generation  has  been  allowed  into  CEB’s  grid  since  2011.  Capacity  

of SSDGs under the FIT has been increased to 3 MW (incl. 100 kW for Rodrigues); 
 A Renewable Energy Development Plan is being finalized; 
 Grid-connected photovoltaic plants of a total capacity of 25 MW is being set up;  
 50,000 street lights are being replaced by low energy bulbs in urban and rural areas; 
 Traffic lights have been replaced by LED; 
 A wind farm of 29.4 MW at Plaines Sophie is expected to be operational in 2014; 
 A Landfill Gas to Energy Plant started operation in 2011 and  electricity (2 – 3 MW) is 

generated; 
 A policy and guidelines on sustainable buildings and a building rating system have been 

developed; 
 Rs 150 M are provided in 2012 and 2013 as subsidy for the purchase of solar water 

heaters;  
 A comprehensive national energy savings programme will be implemented by the 

EEMO to raise public awareness on energy efficiency and to solicit their collaboration in 
the national endeavour to make the country  energy efficient; 
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Section III: 
GAPS AND CONSTRAINTS ENCOUNTERED IN 

BPOA/MSI IMPLEMENTATION 

Despite the tremendous efforts showcased above, national consultations have revealed the 
following constraints/challenges in implementation: 
 

1) Local level 
 Coordination and monitoring  

There is a need for enhanced coordination at local level to assess and monitor national progress on 
the implementation of the BPoA and MSI issues and also the need to streamline these issues in the 
Programme Based Budgeting of the concerned Ministry. There is also a need for the 
implementation process to be coherent with the Economic and Social Transformation Plan (ESTP) 
process.  
 
 Motivation for Sustainable Development Initiatives(SDI) 

Efforts to implement SDI have had mixed results. There is need for better understanding of the SDI 
at all levels and to sustain SDI initiatives including a better mechanism to implement same. 
 
 Accessing financial resources 

The limited access to financial and technical resources has limited Mauritius in its ability to 
mobilise the necessary funding and technical expertise to fully implement the BPoA and MSI.  
External support is required but the difficult global economic situation has impacted on the 
capacity of SIDS like Mauritius to access financing. Most middle-income SIDS do not have access to 
appropriate preferential treatment, concessionary financing, sufficient Official Development 
Assistance flows and other special programmes owing to the lack of formal recognition of SIDS and 
criteria that do not recognise their unique vulnerabilities. Mauritius therefore remains dependent 
on expensive financing from the international financial institutions, and thus further increasing its 
vulnerability.  
 
  Research and Development technologies 

Further research and development both at the national and regional levels is required to promote 
sustainable development. Transfer of green technology to alleviate dependence on non-renewable 
energy is limited and there is much need for up scaling investment in R&D.  
 
 
2) Regional level 
 regional coordinating mechanism/organisation  

The AIMS region to which Mauritius belongs is too dispersed, has no assigned coordinating 
mechanism. AIMS region has no mechanism to mobilise resources and monitor the implementation 
of BPoA and MSI.  
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3) International level 
Both the BPoA and the MSI include a wide range of international support measures to support 
national level action to address the vulnerability and development needs of SIDS. Beyond these, 
there are several instruments, conventions, agreements and strategies that also tackle challenges 
directly related to SIDS vulnerabilities SIDS, including the Convention on Biological Diversity, the 
Hyogo Framework for Action on disaster risk reduction and the United Nations Framework 
Convention on Climate Change. But there still remains an urgent need for scaled-up international 
measures, in some instances, substantially.  

 
 Climate change remains the greatest challenge, as adverse impacts continue to undermine 

progress towards development. International actions, particularly by developed countries 
to stabilise greenhouse gas concentrations in the atmosphere at a level that would ensure 
the survival of SIDS, remain insufficient. 
 

 International support for adaptation strategies has not been adequately forthcoming to 
enable SIDS increase their resilience to the negative impacts from climate change. In this 
respect, international support is needed to ensure sustainable financing initiatives such as 
green-growth policies and climate change adaptation programmes. 
 

 The economies of SIDS remain highly volatile notably due to their openness and smallness 
and high dependency on imports with high vulnerability to energy and food price shocks. 
These combined vulnerabilities have been further exacerbated by the global energy, 
financial and economic crises. 
 

 No SIDS dedicated and effective response measures, such as financing and technology 
transfer mechanisms, have been established. In this respect, provision and access to 
affordable and SIDS-adapted technology and financing would catalyse the greening of SIDS 
economies. 
 

 The international trading system needs to be crafted to address the special and particular 
needs of SIDS in a more pragmatic manner. 
 

 Access to multilateral financing is difficult owing to eligibility criteria that do not take into 
account small populations and small size of projects coupled with burdensome application 
and monitoring requirements. 
 

 Resources from the international community often do not reflect national priorities and 
needs and are frequently not directed to the implementation of concrete projects at the 
national level.  
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Section IV: 
NEW AND EMERGING CHALLENGES 

In addition to the existing challenges facing SIDS as identified in the BPoA, the MSI and in previous 
national reports, the following challenges also bear heavily on the socio-economic and sustainable 
development of SIDS, especially in the AIMS region. 

1) Water Resources Management 
Water plays a critical role in supporting economic development, public health and environmental 
protection. The sector is closely tied to others such as tourism, waste (wastewater pollution), 
energy (distribution, hydropower and supplies for cooling) and fisheries (reflected by the health of 
inland and coastal fisheries, a direct result of water quality).  
 
For SIDS, being able to meet the growing demands for access to clean potable water is one of the 
greatest challenges faced by this sector. Climate change poses a significant challenge to the 
management of water resources in   SIDS.   The   islands’   dependency   on   rainfall   leaves   them  
vulnerable to both long-term and short-term changes in rainfall patterns.  
 
Furthermore, significant pressure is placed on existing freshwater systems in SIDS by urbanisation, 
unsustainable agricultural practices, the demands of tourism and deforestation. These pressures 
exacerbate environmental conditions and ultimately affect the fragile economies of these islands. As 
water intrinsically links several sectors, without sufficient water quantity and quality, the 
development of other sectors will be restricted. For this reason, water resources management 
should be considered in all stages of planning and development and that it is prioritised at national, 
region and international levels.  
 

2) Food Security 
SIDS have felt the impact of increases in global food prices due to decreased levels of production, 
droughts or disasters, which have resulted in increased protectionism by food exporting countries. 
The issue of food security is increasingly on the agenda for SIDS.  
 
Mauritius  imports  about  75%  of  its  food,  amounting  to  19%  of  the  country’s  total  imports  bill.  As  a  
Net-Food Importing Developing Country, Mauritius is particularly vulnerable to the rapidly 
changing global food system resulting from volatile prices of food commodities, climate change and 
diversion of food crops to bio-fuels.  
 
It   is   therefore   imperative   to   increase   the   country’s   ability   to   produce   its   own   food.   However,  
competing demands on the limited land resources, decreasing soil fertility, water scarcity as well as 
insufficient interest of the young generation in agricultural activities, make this a particularly 
challenging issue. Policies and actions need to be devised as national, regional and international 
level to tackle this challenge.  
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3) Global Economic crises 
The global financial and economic crisis has had a significant impact on SIDS, which have 
experienced increasingly limited access to affordable credit. The existing frameworks for evaluating 
loan eligibility and assessing interest rates for lending are largely based on Gross Domestic Product 
(GDP) and do not take into account the specific vulnerabilities of SIDS, depriving SIDS of 
concessionary financing and much needed assistance.  
 
In this context, the international community is urged to consider the special needs of SIDS 
especially regarding climate change and disaster risks reduction issues and also SIDS stewardship 
in sustaining global goods, such as the oceans and marine resources. 
 

4) Migration and Development 
Migration is an issue that is of concern to many, if most of the SIDS, both with their nationals abroad 
and non-SIDS nationals on their soil. In most, if not all cases, the reason for that movement is 
economic, with those individuals trying to find abroad a lifestyle better than the one they would 
have in their own country. This is a concern that holds true for all migratory movements worldwide 
and was taken up during the Global Forum on Migration and Development held in Mauritius in 
October 2012.  
 
SIDS are therefore under pressure to address high unemployment and underemployment, 
particularly among the urban youth. There is thus a need to develop a proper framework 
addressing the interface between migration and development.  
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Section V: 
WAY FORWARD & RECOMMENDATIONS 

Mauritius re-affirms its commitment to meet the sustainable development goals and priorities in 
the BPoA and the MSI. The successful implementation of the BPoA and MSI, however, depends both 
on the commitment of individual governments and on the commitment of development partners to 
support these goals and assist in the implementation of actions to achieve them, particularly 
through the provision of financial and technical support. This joint commitment should be 
accompanied by a more coherent, coordinated and collaborative approach to the sustainable 
development of SIDS more generally. 
 

New, pragmatic way forward 
The last 20 years has shown that progress in the implementation of the BPOA/MSI has not been 
entirely successful. The High-Level Review of MSI+5 once again recalled the unique and particular 
vulnerabilities of SIDS and clarified that urgent action was required to address those 
vulnerabilities. The challenges faced by SIDS and the constraints they face in responding to these 
challenges cannot be addressed without the support of the UN system and the international 
community 

This situation can be explained by the fact that there is an absence of the definition of the SIDS 
category. The absence   of   criteria   defining   “small   and   islandness”   is the fundamental reasons for 
which countries falling in that category were not able to gain special treatment with the 
development organisations or donor countries. Considering the exceptional economic 
disadvantages faced by most SIDS as a result of their permanent handicaps, the notion of special 
treatment by virtue of SIDS status is important to genuine SIDS in the multilateral trading system 
and in the area of development financing. Thus, there is a need to do things differently, to explore 
new more practical, pragmatic and innovative avenues for SIDS to get special and differential 
treatment.  

 

Recommendations to be taken forward to the 3rd international 
conference on SIDS: 

A. Coordination at Regional level – SIDS as one voice:  
AIMS should be endowed with a regional organisation that can truly support and lead the 
implementation of the AIMS-SIDS programmes in areas such as the Climate Change adaptation, 
by coordinating the development of adapted technologies, and skills to cope with the fast 
changing scenarios and models of development in SIDS. 
 
Furthermore, new models of partnerships between private and public sectors, between SIDS 
and SIDS, between the AIMS/CARIBBEAN/PACIFIC should be enhanced and formalised to 
enable exchange of proven experiences for the sustainable development of SIDS. 
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B. Climate Change, Disaster Risk Reduction & Management and Financing for 
Sustainable Development:  
Priorities for implementation are the following: 
1) Enhance resilience of the Republic of Mauritius in areas related to climate risk management 

as well as to improve climate prediction ability through the development of national 
capacities of SIDS; 
 

2) Ensure the protection of coastal areas from inundation due to sea level rise; 
 

3) Address holistically the relocation of populations from low lying vulnerable areas; 
 

4) Develop the SIDS Strategy for Disaster Reduction to contribute to the attainment of 
sustainable development and poverty eradication by facilitating the integration of disaster 
risk reduction into development. The Strategy should have the following objectives:  

a) Increase political commitment to disaster risk reduction  
b) Improve identification and assessment of disaster risk  
c) Enhance knowledge management for disaster risk reduction  
d) Increase public awareness of disaster risk reduction 
e) Improve governance of disaster risk reduction institutions  
f) Integrate disaster risk reduction into emergency response management.  

 
Once agreed and adopted, this strategy should be promoted at the forthcoming World 
Conference on Disaster Reduction to be held in 2015 in Japan. 

 

C. Energy: 
To achieve the Mauritian vision of 35% of renewable energy by 2025, the international support 
to SIDS including through North-South, South-South, SIDS-SIDS and triangular cooperation, 
aimed at reducing fossil fuel dependency and increasing availability of electric power services, 
by using more efficient technologies and renewable energy sources needs to be highlighted. 
Support should be provided to enhance regional and SIDS-SIDS cooperation for research and 
technological development on SIDS appropriate renewable energy and energy efficiency 
technologies. 

 

1. A hybrid financing mechanism comprising concessionary loans/grants should be made 
available to SIDS for the implementation of Renewable Energy (RE) projects; SIDS can 
promote the creation of a pool of certified energy auditors who would be allowed to work in 
any SIDS; 

2. A certification body and an accreditation body for all SIDS Energy Auditors can be set up in 
one  of  the  SIDS’  countries, probably on a regional basis; 

3.  SIDS should publish the best practices in RE and Energy Efficiency (EE) in each country on 
a bi-annual basis; 

4. Access to efficient technologies such as LED/Solar for lighting can be improved if the cost of 
these technologies can be made affordable for SIDS;  

5. SIDS can harmonize the standards of the labels for household appliances, so as to promote 
efficient appliances only;  

6. One of the SIDS Universities can provide advanced training for graduates in the field on RE 
& EE; 

7. An international carbon financing mechanism should be set up to allow SIDS to de-
carbonize their energy sectors as much as possible; 
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8. Smart grid technology development to be accelerated to allow adoption in SIDS for greater 
penetration of RE; development partners can help to allow the development of a pilot smart 
grid in one of the SIDS; 

9. To develop an internationally agreed regulatory framework for renewable energy such as a 
WTO Sustainable Energy Trade Agreement.ii 
 

D. Development of an Ocean Economy / Coastal and Marine resources:  
The ocean economy will open up untold opportunities such as on the economic front, the Ocean 
State could be a driver for a foray of new sectors such as Ocean for Energy; Ocean for Food; 
Ocean for Water; Ocean for Minerals; Ocean for Leisure; Ocean for Health as well as efficient 
fisheries and for innovation-driven maritime research and exploration. 
1. Setting up of a dedicated Regional Oceanographic Centre; 
2. Development of Land Based Ocean Industry including for the generation of renewable 

energy to replace fossil fuel; 
3. Increase means and resources at the regional level for research and implementation of 

plans and strategies on coastal zone management including erosion processes. In this 
respect it is also important to strengthen the Regional Fisheries Management Organisations.  

4. Provide assistance to ensure domestic fishing and related industries of SIDS accounts for a 
greater share of the benefit than is currently realised of the total catch and value, in 
particular for highly migratory stocks harvested within the EEZs of SIDS and within 
proximate geographical areas including high seas, as appropriate.  

5. Eliminate subsidies that contribute to illegal, unreported and unregulated fishing and to 
over capacity while completing the efforts undertaken at the World Trade Organisation to 
clarify and improve its disciplines on fisheries subsidies.  There is also need for a carve out 
for subsidies for SIDS to develop its fishing capacity and fish processing plants. 
 

E. Management of Waste:  
Waste management in SIDS, is a growing problem because of population growth, urbanisation, 
changing consumption patterns and the large numbers of tourists. In this context the following 
needs to be addressed with the support of the International Community: 
1. Support effective planning and implementation of waste management practices 
2. Establish technical cooperation programmes to enable the creation and the strengthening of 

regional mechanisms to protect the oceans and coastal areas from ship-generated waste 
and oil spills, among others. 

3. Setting up of a regional infrastructure for the treatment and disposal of hazardous waste.  
 

F. Trade:  
Given the vulnerability of SIDS and their disadvantage with regard to traditional markets, trade 
policy is instrumental in the developing and strengthening of SIDS resilience. It is therefore 
recommended to: 
1. Establish a mechanism to promote intra SIDS movement of goods, capital and professional 

services with flexible rules of origin. 
2. Non Tariff Measures (NTMs) present a challenge to small economies in their efforts to 

compete in foreign markets. Though many NTMs are concerned with justifiable health and 
related requirements, and others, can be explained as important for standard setting, the 
increasing number and rising stringency of these standards can be barriers to trade. It is 
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also recommended that the impact of Non Tariff Measures on Small economies be 
effectively addressed.iii   
 

G. Migration and Development:  
Climate Change is already impacting and will impact further on migration, both within a 
country and between countries. Proactive planning and financing are crucial and in this context, 
financing and support from international financing agencies would be required to fast-track the 
regional integration programme with its SIDS counterparts, particularly in the following: 

 

1. The Accelerated Program for Economic Integration (APEI) seeks to enhance 
regional capacity building, by facilitating the export of services and talents. The main 
objectives of the APEI are to address the poor allocation and mismatch of skills across 
national borders, to provide a boost to the flow of foreign investment and the export of 
services and to foster faster economic integration through enhanced growth and 
employment opportunities.  

2. The Regional Multi-disciplinary Centre of Excellence (RMCE) aims to improve the 
capacity for policy making in the Eastern and Southern African region, as well as the 
small states network, with an emphasis on regional integration. The strategy is based on 
improving macroeconomic management, trade and transit, cross-border finance and 
business development and investment. The emphasis is on peer learning and peer 
support and benchmarking of good performers and adoption of best practices. 

 

Due to its specificities, the RMCE and the APEI complement the initiatives of AFS and ATI. As at 
date through the PBB 2013-2015, Mauritius has contributed Rs 22 M to RMCE initiatives, with 
Rs 10 M earmarked for 2014 and Rs 7 M for 2015. To conduct a full-fledge programme under 
RMCE, we would require at least USD 1 million annually from the international community.  For 
APEI, as at date, Mauritius has secured financial assistance to the tune of USD 3.6 M over three 
years from World Bank for movement of professionals. However, additional funds are needed 
to address other pillars under APEI. 

 

H. Setting up of regional /global monitoring system:  
The establishment of a robust global monitoring system can help to strengthen accountability at 
all levels and to ensure adequate and timely analysis of the implementation of the BPoA, MSI 
and Samoa objectives/outcomes. The monitoring framework should be based on existing 
regional and national monitoring frameworks. At the same time, the monitoring framework 
should also fully utilise readily available international data on vulnerabilities, development 
needs and policy responses relevant for SIDS, including the relevant indicators used in the 
economic vulnerability index developed by the UN Committee for Development Policy. 
Adequate resources would be required. 
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Section VI: 
POST-2015 UN DEVELOPMENT AGENDA 

The outcome of the Samoa meeting needs to be seen as converging with the Post-2015 UN 
Development Agenda, the Rio +20 process and the proposed Sustainable Development Goals 
(SDGs). Accordingly, the process initiated for the preparation of the SIDS conference should: 

 Continue to strengthen national partnerships between governments, private sector, civil 
society organisations, women, trade unionists, non-governmental organizations, the elderly 
and the youth in order for the holistic implementation of the goals to be adopted at the 
Samoa meeting to be fully integrated into the development policies at national and regional 
levels; 

 Encourage the mainstreaming of the concept of Education and culture for Sustainable 
Development across the globe; 

 Indicate in its national post 2015 Development Agenda report, the current MDGs health 
goals  need  to  be  clustered  into  one  goal  entitled   ‘Universal  Health  Coverage’  which  would  
provide a multi-sectoral approach with a view to reducing health inequities. The rapid 
spread of Non-Communicable Diseases compels urgent global action for the prevention and 
treatment of these diseases. Universal Health Coverage would imply that people have access 
to all health services such as Maternal and Child Health, Family Planning, Sexual and 
Reproductive Health Education, Prevention of and Treatment for Substance Abuse, 
Occupational and other health hazards, Mental Health, HIV/AIDS, malaria and other 
emerging/ re-emerging diseases; 

 Support and recommend the  building of resilience and addressing the issue of population 
dynamics in a future post 2015 international development goals; 

 Coordinate through the Delivery As One umbrella a system-wide coherence which will lead 
to a more coordinated and structured approach at national, regional and international 
levels; 

 Adopt a pragmatic approach with regard to the question of special treatment for financial 
and technical assistance for SIDS. The much stretched diplomatic and financial resources of 
SIDS and the generally limited interest shown toward SIDS and their concerns by the 
international community have added to the inevitable inertia in the international 
bureaucracy and are likely to make the realisation of the above recommendations a long 
process. In this context, there is a need for SIDS to gain special recognition within the UN 
system 
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Section VII:  
PARTNERSHIPS FOR SIDS 

 
 The vision of the Government is to promote Mauritius as a Knowledge Hub, the Tertiary 

Education Sector is being internationalized and more and more international students are now 
choosing Mauritius for their higher education. 
 

 Mauritius is presently offering 50 scholarships to students from African countries of the African 
Union, for undergraduate programs and 50 scholarships for post-graduate programs offered on 
a Distance Learning Mode by the Open University of Mauritius to Commonwealth Countries. 

 
 The GEF - Western Indian Ocean Marine Highway Development and Coastal and Marine 

Contamination Prevention Project is an excellent example of a regional project with 8 countries 
6 to bring-up to the same standard and level of preparedness for oil spill, sharing of resources 
and putting in place a regional collective, pro-active and reactive plan. This project is being 
replicated in other regions. Similar programs should be undertaken to establish technical 
cooperation  programmes   to   support   SIDS’   development  of   appropriate   systems   for   recycling,  
waste minimization and treatment, reuse and management; establish and strengthen systems 
and networks for the dissemination of information on appropriate environmentally sound 
technologies. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

                                                           
6 Comoros, France (Reunion Island), Kenya, Madagascar, Mauritius, Mozambique, Seychelles, South Africa and 
Tanzania. 
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Section VIII: 
CONCLUSION 

 
There are many challenges and obstacles facing Small Island Developing States in reconciling 
economic and social development and building their resilience in a more sustainable development 
manner. The various obstacles should be identified and recognized; international cooperation 
measures should be taken to enable and support the sustainable development efforts. Care should 
be taken to ensure that the sustainable development concept is well understood to address not only 
the negative effects of climate change, but to also include the social, equity and development 
dimensions, including the international provision of finance and technology. 
 
The Government of the Republic of Mauritius is convinced that solidarity amongst SIDS is of 
paramount importance to successfully address SIDS issues, with international support.  
 
International collaboration has never meant so much in this era of globalization and trans-
boundary challenges.   
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i The guiding questions are the following 

i. Building on progress reports already prepared for the MSI+5 and Rio+20, what is the 
progress made to date and gaps limiting implementation of the BPoA and MSI, that the 
country wishes to highlight through the SIDS conference preparatory process? 

 
ii. What progress has been made since 1992 to strengthen the national institutional 

framework in terms of coordination between sectors and the integration of the 3 pillar of 
sustainable development? How well are sustainable development principles integrated and 
mainstreamed in national development planning? 

 
iii. What new and emerging challenges are likely to affect the prospects for sustainable 

development in the coming decade? Do the new and emerging challenges pose a 
fundamental risk to the prospects of economic growth and development in your country? 
What new and emerging challenges should the SIDS Conference in 2014 enact upon? 

 
iv. What kind of new and/or additional practical and pragmatic actions are needed to address 

identified gaps in implementation? 
 

v. What is the level of awareness at the country level of MDGs, Sustainable Development Goals 
(SDGs) and the post-2015 development agenda? What would be your country priorities in 
elaboration of the post-2015 development agenda? 

 
vi. How could such identified challenges and opportunities be addressed through collaborative 

partnerships with the international community? What kind of partnerships have worked or 
not worked and why? What changes are needed, if any, in how partnerships are forged in 
the future, in order to strengthen in the way that help address SIDS address the identified 
challenges and opportunities? 

 
vii. What is the accountability mechanisms used to monitor performance? What can be done to 

strengthen national data and information systems, national account systems, national 
indicators for development, and frameworks for monitoring and evaluation? 

 
viii. With an eye toward the "concise, focused, forward-looking and action-oriented political 

document" called for in paragraph 10 of the modalities resolution (A/RES/67/207), what 
are the key priorities areas (up to five) that your country would like to see addressed, in the 
national preparations and beyond? The responses here could be most constructive if 
conceived in terms of key words or short phrases rather than long descriptive paragraphs. 

 
ii The UN has declared 2012 as the International Year of Sustainable Energy for all and its Advisory 
Group on Energy and Climate Change has recommended universal access and a 40 per cent increase in 
energy efficiency in the next 20 years. Cutting energy related emissions in half by 2050 would require de-
carbonisation of the power sector. To maintain the same level of output, fossil fuel would need to be offset 
by  sustainable  energy,   the   largest   increase,  according   to   the  World  Bank’s  World  Development  Report  
(2010)t, would have to come from renewable energy sources.  The World Bank report illustrates the 
enormous magnitude of the effort to increase the share of low carbon energy to 30-40 per cent by 2050 
from present levels of 13 percent. This would imply over the next 40 years deploying annually an 
additional 17000 wind turbines, 215 million square metres of solar photovoltaic panels, 80 concentrated 
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solar power plants. Domestic Sustainable Energy policies as well as trade policies can both create 
barriers for supply chain optimisation in the sustainable energy sector. Hence policies that prevent or 
constrain supply chain optimisation increase costs and consequently process for sustainable energy 
goods and services. Non tariff trade related barriers to SEGS are diverse. They can range from domestic 
support measures to export restrictions on critical raw materials as well as restrictions on the modes by 
which services are supplied across borders. The use of certain types of barriers can be addressed through 
existing WTO rules or potentially as part of the Doha round of negotiations. However, while WTO rules 
and disciplines could be evoked in certain cases, they are often ambiguous as far as the energy sector is 
concerned. It is thus worthwhile to consider a fresh approach that takes a holistic and integrated view of 
the sustainable energy sector while simultaneously tackling a variety of market and trade related 
barriers. A Sustainable Energy Trade Agreement could be a way of bringing together countries that are 
committed to addressing climate change and longer term energy security while maintaining open 
markets.  
 
iii The  WTO’s  World  Trade  Report  of  2012  dealt  quite extensively with the issue, but it did not identify 
small economies as a group. However, several of its conclusions point to the fact or to the implication 
that small economies are more adversely affected by NTMs than several other groupings. The requested 
study helps to supplement the important work already conducted by the WTO, and to focus on the issue 
from a small economy perspective. Studies by the World Bank in collaboration with ITC (Non Tariff 
measures- A Fresh look at Trade Policy ed. O Cadot and M. Malouche. World Bank. CEPR , 2012) also show that 
many NTMs adversely affect the costs of contesting foreign markets by many developing countries.  They 
introduce procedural requirements which add to costs at borders, and sometimes add numerous 
regulations which sometimes act as barriers to entry. While many product standards and technical 
regulations are quite reasonable, they can act as trade inhibitors. They can make compliance costs 
generally higher and can keep small and medium sized enterprises out of international trade. Indeed 
developing country markets are increasingly constrained by stringent sanitary requirements that are 
costly to implement.  The level of stringency is constantly being raised. 
 
Studies conducted by the World Bank include among NTMs, not only SPS measures but note that NTMs 
can include several other measures such as quotas, voluntary export restraint, non automatic 
authorizations, price and quality constraints, anti-dumping safeguards, administrative pricing, duties and 
trade defensive policies, and pre-shipment inspection. In some cases implementation of these measures 
require retooling, increased or enhanced product design and testing and confirmation systems, so that 
productive processes become more expensive and sometimes need to be outsourced. Prima facie 
indications are that some measures impact more adversely on small economies, but a study on the topic 
would be required in order to substantiate this position. 
 
The 2012 Report of the WTO, for example, speaks of evidence that TBT/SPS measures have a stronger 
effect on small rather than large firms  (p 10 & p 147).  Since small economies are more likely to have 
mostly small firms, it is useful to explore the extent to which this observation applies to SVEs.  
 
Also, it notes that TBT/SPS measures have prevalently positive effects for more technologically advanced 
sectors, but negative effects on trade in fresh and processed foods. (p 10). Small economies tend to have 
sectors which produce fresh and processed foods and less so, technologically advanced sectors.   
 
 The Report also suggests that specific provisions in l trading arrangements appear to follow a hub and 
spoke structure, with the larger partner representing the hub to whose standards the spokes will confirm.  
Small economies would be considered the spokes in these arrangements. This concept is also worth 
exploring as it applies to small economies. 
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The Report notes that when retailers have buying power, private sector food safety standards can become 
“de   facto”  barriers to market entry for certain producers. This is particularly the case for developing 
countries  which  act  as  “standard  takers”  rather  than  standard  makers  (p 86). It would seem that small 
economies, because of their lack of market power, are more easily pushed into being standard takers than 
most other countries. It would be useful to further examine this observation. 
 
The ITC business surveys also find greater use of TBT/SPS measures by developed countries, than 
developing countries. Also, it is not mentioned where small economies stand relative to other developing 
economies in terms of the use of NTMs. (p 115). It is assumed that SVEs as a group also use TBTs and 
SPSs less than developed countries.  This could be usefully confirmed. 
 
The report notes that agricultural products are disproportionately affected by NTMs, and notes further 
that the evidence that agricultural products are disproportionately affected by non-tariff measures 
relative to manufacturing is echoed in the ITC business surveys. It is noted that NTMs in agriculture 
appear to be more restrictive than NTMs in manufacturing (p136).  Small economies may well be in the 
category of exporting more agricultural than manufacturing goods and therefore would fall into the 
category of having to face more restrictive NTMs. (p117). It would be instructive to examine whether this 
is in fact the case.   
 
The report also found that TBT/ SPS measures had a negative effect on export market diversification of 
the countries (i.e. in the product variety of exports to that market). Developed countries tended to have a 
greater range of TBTs. It suggests that developing countries export diversification becomes more 
restricted as a result of the TBTs of developed countries, but the study does not mention small economies. 
The Report also notes that where TBTs/SPS measures have a negative effect, the impact tends to be 
greater for developing country exports (p153). It would be useful to determine whether it is even more 
onerous for small economies. 
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Annex 178 

Memorandum dated 18 July 2013 from Kailash Ruhee, Chief of Staff of the Prime Minister of 
Mauritius to the Secretary to Cabinet, Mauritius, 18 July 2013 





�

�

�

�

�

�

�

�

�

Annex 179 
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Introduction 
 

In April 2010, the UK government declared the BIOT (British Indian Ocean Territory) a no-
take MPA to commercial fishing. The MPA covers an area over 544,000 km2 and was created 
with aims of biodiversity conservation and creating a scientific reference site within the 
region (Mangi et al., 2010). Encompassing both coastal and pelagic areas, the MPA has 
doubled the area of ocean covered by MPAs worldwide and protects approximately half of 
the  coral  reefs  in  the  Indian  Ocean  that  are  still  classed  as  ‘high  quality’.  There  are  about  10  
Important  Bird  Areas,  with  some  of  the   Indian  Ocean’s  most dense populations of several 
seabird species. The area also includes undisturbed and recovering populations of Hawksbill 
and Green Turtles. Although commercial fishing within 200 nautical miles of the islands 
ceased in November 2010, recreational fishing for pelagic and demersal species with hook 
and lines is still permitted in an MPA exclusion zone covering the territorial waters around 
the island of Diego Garcia. Some tuna and tuna-like species are caught as part of this fishery, 
but sharks must be released alive. Catches of this fishery have been falling in recent years 
with landings of 42t, 31t and 21t recorded in 2010, 2011 and 2012 respectively. Recreational 
fishing for personal consumption by visiting yachts is also permitted outside the exclusion 
zone within the MPA. Angling from the shore remains difficult to quantify with no recent 
data available, however previous surveys suggests is approximately 10-15t annually. 
 
There has also been illegal fishing operating for a number of years and Illegal, Unregulated 
and Unreported (IUU) fishing is considered as a significant threat to the ecosystem. The area 
is monitored by the BIOT Patrol vessel, the surveillance strategy of which is based on a 
combination of ecological risk assessment, historical fisheries data and intelligence on IUU 
activities. Beyond the blanket protection of all species through the declaration of the MPA, 
there are no separate national plans of action in place for individual species or species 
groups. 

While the primary purpose of the Senior Fisheries Protection Officer (SFPO) is the 
enforcement of BIOT regulations, this position has also provided an opportunity to collect 
biological information on the catch onboard vessels fishing illegally in the area. While 
information collected was very basic at first, this has become increasingly more detailed 
through the development of more comprehensive monitoring forms. In this paper, catch 
data collected by the BIOT patrol vessel from 2007-2013 are analysed, with formal interview 
records with the arrested individual (the captain), comprising 37 arrests in total.  
 

Location of arrests 
The majority of arrests have been made in inshore areas with fewer taking place outside the 
island archipelago (Figure 1). Nevertheless, this is not necessarily a direct reflection of 
where the majority of illegal fishing is taking place as the location of arrests is based on a 
combination of both where the most illegal fishing is taking place and the location of the 
surveillance operations. Patrols routes have varied based on a number of factors including 
reported threats of piracy and IUU fishing intelligence. .  
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(a)        (b) 

 

(c)        (d) 

Figure 1. Map showing location of arrests in the BIOT Fisheries Conservation and Management Zone / MPA 
from (a) 2001-2003, (b) 2004-2006, (c) 2007-2009 and (d) 2010-2013. 

 



IOTC–2013–WPEB09–46 Rev_1 

Page 4 of 10 

Numbers of arrested vessels 
 

Between 1 and 12 arrests have taken place annually since 1996 (Figure 2). There was a marked peak 
in arrests in the year the MPA was designated (2010), but this has decreased again in more recent 
years to roughly the same level as previously. Nevertheless, this is set against a background of 
variable offshore patrol time. In addition to fisheries patrols, the vessel is also used for conducting 
periodic sovereignty patrols of the outer islands, scientific surveys and other BIOT Administration 
tasks.  

 

 
Figure 2. Number of arrested vessels in BIOT by year. 

 

Gear 
 

Fishing gear observed on board arrested vessels were predominantly longlines and drift nets, but 
troll lines, hand lines and harpoons were also recorded. Wire trace2 was present on 89% of boats 
using longlines, indicating they were targeting sharks. Two types of fishing methods have been 
reported by the SFPO as being used for different target fisheries: 

1) The first method uses a lightweight monofilament nylon driftnet a few hundred metres long 
which is predominantly used to fish to catch small pelagics such as flying fish (Exocoetidae) 
which are used to bait long line hooks. Vessels fishing using this method will generally then 
target tuna with their longline gear and rarely possess wire trace (unless stowed). This type 
of vessel will normally also carry a larger multifilament drift net, approximately 2.5km in 
length to fish for large pelagic species. 
 

2) The second type of gear configuration is found on vessels which target shark species. These 
tend to only use the larger, multifilament drift nets to fish for pelagic species which are then 

                                                           
2 Wire traces are used to prevent sharks biting off the hook so they can be taken onboard the vessel. 
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processed and used as bait on hooks with wire trace to target sharks. The current SFPO has 
reported consistently finding wire trace on vessels that do not possess the smaller 
monofilament nets.  

 

Information on the type of gear types and species observed on board arrested vessels suggests that 
sharks are being targeted by many of those conducting illegal fishing. During the arrest interviews, 
fishers were questioned about the species groups they were targeting. Of the 6 responses3 
provided, one captain reported that the vessel was targeting tuna, while the other five stated that 
sharks were the target catch.  

 

Catch composition 
 

Catch data available for analysis were limited, based on what had been recorded at the time. Data 
from 2007-2013 are analysed below. The mean total catch onboard (where catches were present as 
two boats had no catches onboard) was 2,030kg and 207 individuals. Sharks were present on 91% of 
vessels which had catch onboard, of which two vessels had finned sharks. On vessels where sharks 
were present, there was an average of 156 specimens weighing 1,961kg. This formed 61% of the 
total catch numbers and 78% of the total weight. The remaining species comprised predominantly 
tuna and reef fish.  

Figure 3 provides a summary of the number of identified shark species observed on arrested vessels 
between 2007 and 2013. These data should be interpreted cautiously, however, as many specimens 
were not identified to species level. This may have been because the SFPO did not have sufficient 
time in addition to patrol activities or because catches were already partially decomposed or part-
processed. Species which have more distinguishing features and so are more easily identifiable are 
also likely to show higher relative abundance. Nevertheless the data provide an indication of the 
main species caught. The most dominant species were the reef sharks; black tip (Carcharhinus 
limbatus), grey reef (C. amblyrhynchos) and white tip reef (Triaenodon obesus), followed by the 
pelagic oceanic white tip (C. longimanus), blue (Prionace glauca) and hammerhead (Sphyrnidae) 
shark species.  

The relatively high landings of reef species is not unexpected as many of the vessels were arrested in 
inshore areas, although due to the multi-day nature of the trips the exact locations of the arrests are 
not necessarily indicative of where the catch was taken. While the reef shark species dominated in 
terms of catch numbers, in terms of total biomass, the pelagic species would be expected to be 
higher than as represented by numbers, however, these data were not available. 

The non-shark species were dominated by tuna; yellowfin (Thunnus albacares) and skipjack 
(Katsuwonus pelamis), snappers (Crimson jobfish (Sacré chien blanc) Pristipomoides filamentosus 
and Green jobfish (Vacoas) Aprion virescens), mackerel tuna (Euthynnus affinis), barracudas 
(Sphyraena), trevally (Carangidae) and a variety of billfish (Xiphiidae and Istiophorus). 

                                                           
3 Many respondents did not answer 



IOTC–2013–WPEB09–46 Rev_1 

Page 6 of 10 

 
Figure 3. Numbers of identified sharks observed onboard arrested vessel between 2007 and 2013 (based on records 

from 11 vessels). 

 

Figure 4. Numbers of identified non-shark species observed onboard arrested vessel between 2007 
and 2013 (based on records from 14 vessels). 
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The nature of illegal fishing makes it impossible to calculate accurately how many fishing boats are 
operating within the EEZ illegally, but it has been attempted. Price et al. (2010) estimated the 
potential number of vessels operating legally in BIOT using sea cucumber landings data which 
resulted in a range from 30-60 up to 100-200. They estimate 20-50 boats per year based on 
anecdotal evidence from yacht owners anchored in BIOT waters. While these ranges are unlikely to 
be accurate given such high uncertainty and anecdotal methods of estimation, they nevertheless 
provide a starting point for exploratory catch predictions. The total annual catch can therefore be 
estimated from the mean total catch for all vessels for which catch information is available (including 
vessels which had no catch on board) multiplied by these estimates (Table 1). Based on these 
figures, total catch could be in the region of 50-360 t or 5,000-36,000 specimens while total shark 
catches might range from 40-280 t or 4,000 – 25,000 specimens. These estimates are not considered 
to be robust, but introduce the possible avenues for further work when more and better catch data 
and better surveillance estimates are available.  

 

Table 1. Predicted total catches based on estimates of vessel numbers (Price et al., 2010) 

Number of 
vessels 

Total catch Shark catch 
Weight (t) Number Weight (t) Number 

200 355 36,163 283 25,215 
100 178 18,081 142 12,608 
60 107 10,849 85 7,565 
30 53 5,424 42 3,782 
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Size composition of catches 
 

The mean length of specimens (Table 2) and length frequencies were investigated for species with 
the highest representation of measured individuals (Figure 5). The mean total length of blue sharks 
was 243cm. Compared with the length at maturity (170-221cm4), this suggests the majority caught 
are mature species. The total mean length of Oceanic Whitetips is 152cm5, however, suggesting the 
majority are juveniles (length at maturity ranges from 180-200cm). This was also true for the 
majority of Silky sharks which mature at a length of 228cm, but averaged 183cm6 TL in the BIOT 
catch records. Again, due to the low sample sizes, these figures should be interpreted cautiously, but 
will be increasingly useful to monitor as the number of records increase. 

 

Table 2. Mean length of the species with the highest frequency of records 

Shark  Mean length, cm (±1 s.e.) Measurement7 
Bigeye thresher 305 (12) TL 
Blacktip 175 (9) TL 
Blacktip reef 104 (9) TL 
Blue shark 243 (3) TL 
Grey reef 119 (2) TL 
Lemon 244 (7) TL 
Silvertip 126 (4) TL 
Tiger 133 (10) TL 
Whitetip Reef 98 (3) TL 
Bronze whaler 176 (10) FL 
Oceanic whitetip 123 (6) FL 
Scalloped hammerhead 168 (8) FL 
Silky  151 (5) FL 
 

 

                                                           
4 www.fishbase.org 
5 Converted from fork length based on the relationship in Ariz et al., (2007) 
6 Converted from fork length based on the relationship in Ariz et al., (2007) 
7 TL= total length, FL = fork length 
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a) 

 

b)       c) 

 

d)        e) 

Figure 5. Length-frequency distributions based on total length (cm) for (a) blue sharks (n=32), (b) Oceanic whitetip sharks 

(n=45), (c) Silky sharks (n=(17), (d) Grey reef shark (n=234) and (e) Silvertip sharks (n=94). NB Total lengths for Oceanic 

whitetip and Silky sharks were calculated from fork lengths based on the species-specific relationships in Ariz et al., 

(2007) (TL=aFL+b, where a=1.339 and b=12.8071 for Oceanic whitetips and a=1.206, b=1.574 for silky sharks) . 
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Conclusions 
 

This paper provides a short summary of the information obtained from the illegal fishery operating 
in BIOT. The majority of arrests have taken place in inshore areas and the majority of species 
recorded have been reef fish. Sharks are the prime target species for these vessels, present on 91% 
of vessels with landings onboard and comprising 78% of the catch when present. 

While the analysis is currently fairly limited due to the many issues with obtaining the data which 
have been discussed, the improvements in data collection forms and training of the SFPOs has 
allowed much more information to be collected in recent years. Continued use of these more 
detailed recording forms are likely to provide an increasingly large and more comprehensive 
biological dataset through which the effect of these particular fisheries can be explored. 
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Mr. President, 
 
As we meet this morning to address global concerns and to seek ways to ensure 
progress and lasting peace, the people of Kenya are emerging from a terrorist act that 
has cost many lives and that has shaken the Continent. In expressing our solidarity to 
the Government and people of Kenya and to the families of all victims, Mauritius 
would also like to express its unreserved condemnation of this abominable and 
dastardly act of terrorism.  
 
The Nairobi attack should also compel us to re-visit regional and global responses to 
national and international security threats including extension of support to countries in 
particular those on the African Continent. 
 
Mr President, 
 
Mauritius commends you for the theme you have proposed for the 68th session: the Post 
2015 Development Agenda.  
 
The goals which we set ourselves for the sustainable development of our national 
economies and for the global economy will shape the lives of generations to come.  
 
Let me say, at the outset, that Mauritius welcomes the Report of the High Level Panel of 
Eminent Persons on the Post-2015 Development Agenda and in particular the 
recommendation that “deliberations on a new development agenda must be guided by 
the vision of eradicating extreme poverty once for all, in the context of sustainable 
development”.  
 
We also welcome the Panel’s view that one of the transformative shifts for the post-2015 
should be the need “to bring a new sense of global partnership into national and 
international politics.”  
 
Mr President, 
 
Climate Change should be one of the top priorities on the global agenda.  
 
The IPCC Report on Climate Change, released yesterday, is unequivocal.  It is clear 
scientific confirmation that we humans are responsible for global warming and that it is 
up to us to take appropriate measures to try and save our home planet. 
 
We cannot and should no longer ignore the evidence that we, humans, are putting life 
on earth in jeopardy.  
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In our region, we have recently seen increased intensity and unpredictability of weather 
events.   
 
In March this year, my own country experienced unprecedented flash floods that 
caused loss of human lives and also heavy economic losses. 
 
No country is safe from natural disasters and from the damaging effects of Climate 
Change. But, for many Small Island Developing States the foreseeable consequences of 
climate change threaten us even more dramatically both in terms of human and 
economic development. 
 
For some SIDS, they are an existential threat.  
 
We fully support the Secretary-General’s proposal to convene world leaders to a 
Climate Summit in 2014 in New York.  We hope that this meeting will provide an 
opportunity for world leaders to focus our political attention on climate change and 
take meaningful action to mitigate its effects.   
 
We must start putting the interests of our home planet above everything else. 
 
The world needs a global, legally binding agreement on climate change by 2015.  
 
At the Paris meeting of the Conference of Parties we should adopt a Treaty which is 
universal, ambitious and which addresses concretely the concerns of all, including those 
of the most vulnerable states.   
 
Mr President, 
 
The international community should also pay more attention to Disaster Risk Reduction 
and adopt a more concerted and accelerated approach to reach the goals set out in the 
Hyogo Framework for Action.   
 
The time has come to address disaster risks and climate change adaptation through an 
integrated approach and adopt ‘Resilience’ as a common and shared vision.  
 
Mauritius welcomes the decision of Japan to host the World Conference on Disaster 
Risk Reduction in early 2015 to review the implementation of the Hyogo Framework 
and to chart out an ambitious post-2015 framework for disaster risk reduction. 
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In this regard, the organization of the Third International Conference on Small Island 
Developing States in Samoa next year, could not be more timely.   
 
We hope that the Conference will be a landmark in the history of a more active and 
collaborative partnership among SIDS and between SIDS and the international 
community.   
 
Furthermore, this could be an opportunity to give new meaning to the concept of 
“Global Concerns”: issues which are or should be the concern of the global community 
at large and not only of those who are more vulnerable and more at risk. This would be 
in line with the spirit of the Global Partnership which the High level Panel has called 
for.  
 
Mr President, 
 
The prospects for growth of the global economy remain uncertain, largely as a result of 
multiple challenges faced by developed countries.  
 
In such an interconnected and inter-dependent world as ours, not a single nation is 
immune from external shocks.  
 
Small developing countries are very much concerned at the slowdown of global 
growth, decline in international trade, decreasing job opportunities and rising 
inequality.  
 
Small states are particularly susceptible to external shocks as they are heavily 
dependent on foreign markets for trade, tourism and investments.   They are also 
concerned about energy and food prices, which are subject to high volatility.  
 
My Government believes that the post-2015 development agenda should include a 
Roadmap for an interconnected world economic system, premised on the assumption 
that the global economy could very well be as weak as its weakest links.  
 
Of course, the specificities of some countries or regions and the pace at which 
transformative shifts are implemented may not always be appropriate for universal 
targets.  But the conceptual approach to, and the construct of, the post-2015 agenda 
should more than ever before in history start with the shared conviction that economies 
are interdependent.  
 
Eradicating extreme poverty, empowering more women, providing wider opportunities 
to young people for education and jobs, improving health care and management of 
energy, water and food are all universal concerns. 
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The conventional divides of the past are no longer valid.  
 
We need a common development framework but with differentiated milestones and 
implementation strategies because of existing disparities in levels of development.  
 
Actions taken at national level are not sufficient; there should also be reinforced 
cooperation and partnerships at regional and international levels.  It is therefore 
imperative that the weaknesses and inequity of present global economic governance 
should be addressed urgently.  
 
We are at a juncture where we have no option but to revisit the existing global 
economic governance mechanisms.  
 
An overhaul of present economic governance is long overdue.  
 
We must have a more participatory system of global economic governance where 
developing countries should be more involved in international economic decision-
making and norm-setting.   
 
The voice of all nations, big or small, should be equally heard and taken into 
consideration. 
 
Mauritius has, on several occasions, reiterated that ECOSOC needs to play a more 
prominent role on global economic, social, and environmental issues.  
 
We cannot overstate the importance of coordination and synergy to avoid duplication 
among UN parallel processes and initiatives so as to ensure optimal benefit for all.   
 
Mr President, 
 
My Government is of the view that all the processes initiated in Rio last year, including 
those relating to Strengthening of ECOSOC, Sustainable Development Goals and 
Sustainable Development Financing, should converge towards a single Post-2015 
development agenda that should be adopted during a High Level Development 
Summit in 2015.  
 
The Post-2015 development agenda should complete the unfinished business of the 
MDGs. However it should go beyond this and provide for a systemic change and new 
global economic governance.  
 
The guiding principles enshrined in the Declaration on the Right to Development 
adopted in December 1986 are still relevant today and should not be overlooked in the 
formulation of a post-2015 development agenda.  



6 
 

 
My country will follow, with particular interest, the work of the High Level Political 
Forum especially since it replaces the Commission on Sustainable Development which 
was the primary intergovernmental forum for monitoring the implementation of the 
Barbados Plan of Action and the Mauritius Strategy on Implementation.   
 
Mr President, 
 
As we set the stage for the post-2015 development agenda, we must, as global leaders, 
define a new global vision for the world’s oceans. 
 
The United Nations system has played a crucial role in formulating, implementing and 
enforcing a new international order relating to the oceans.  
 
Indeed, the adoption of UNCLOS in 1982 will remain as one of the landmarks of  
the 20th century.  
 
The jurisprudence of the International Court of Justice and of the International Tribunal 
for the Law of the Sea has contributed to settlement of maritime disputes and to 
promotion of international peace, security and equity in a manner not always witnessed 
in other areas of international relations.  
 
The establishment of the International Seabed Authority is another significant example 
of what international cooperation can lead to, in other sectors. The International 
Maritime Organisation, the Inter-Governmental Oceanic Commission of UNESCO are 
also making significant contributions.  
 
I believe the United Nations must now take the lead in formulating a Global Vision for 
the Oceans which will in particular, expand economic space for small islands states 
nations, whilst ensuring sustainable use of living and non-living resources.  
 
The health of our economies will depend on the health of our oceans. 
 
Our vision for the future must also preserve the inherent values of Ocean space to 
which we are looking for economic expansion. 
 
Mauritius has taken the initiative of launching a National Dialogue on how to promote 
the Ocean Economy as one of the main pillars of development. We urge the 
international community to build on what the world has achieved so far in relation to  
ocean-related economic activities and conservation to propose to future generations a 
fundamental paradigm shift with respect to economic space.  
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Whilst this global vision and strategy will be beneficial to all nations it will be of 
particular interest to small islands. With limited land area these islands can potentially 
be Large Ocean States and thus overcome some of their vulnerabilities as SIDS.  
 
As the world realizes the tremendous potential of Marine Renewable Energies, we will 
see the Oceans from a different perspective. 
 
Mr President, 
 
The United Nations has a key role to play in promoting the Rule of Law at both national 
and international levels.  
 
Rule of law at the international level must be an integral part of the post-2015 agenda. 
 
Open and participative democracy, accountability, transparency are not concepts which 
should be promoted only at national levels.  
 
The United Nations should lead by example here.   
 
We should focus on reforming our organization and making it more responsive to the 
needs and aspirations of its constituents.  
 
In this context, we should work together on the reform of the Security Council, the 
revitalization of the General Assembly and improving the working methods of our 
organization. 
 
Mauritius believes that a comprehensive reform of the Security Council should include 
reform in the membership of both the permanent and non-permanent categories. We 
reaffirm our commitment to the African Common position enshrined in the Ezulwini 
Consensus and the Sirte Declaration.  We believe that Africa should not be deprived of 
its right to permanent representation in the Council.   
 
Likewise, we believe that Latin America deserves permanent representation in the 
Council and that SIDS should also be entitled to a seat on the Council.    
 
Mauritius further reiterates its support to India’s legitimate aspiration to a permanent 
seat in a reformed Security Council. 
 
 
 
Mr President, 
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Mauritius reiterates its firm conviction that Rule of Law should prevail in the resolution 
of disputes, in accordance with the UN Charter. 
 
We believe that the international community has an obligation to ensure that, in line 
with the principles of the Rule of Law, nations should submit their disputes to 
conciliation, mediation, adjudication or other peaceful means, both non-judicial and 
judicial.  
 
The dismemberment of part of our territory, the Chagos Archipelago - prior to 
independence - by the then colonial power, the United Kingdom, in clear breach of 
international law, leaves the process of decolonisation not only of Mauritius but of 
Africa, incomplete.  
 
Yet, the United Kingdom has shown no inclination to engage in any process that would 
lead to a settlement of this shameful part of its colonial past.  
 
I am confident that the UK and the US would want to be on the right side of history. 
 
States which look to the law and to the rules of the comity of nations for the resolution 
of disputes should not be frustrated by the lack of avenues under international law for 
settlement of these disputes.  
 
Tromelin, which is also an integral part of our territory, is the subject of ongoing 
discussions with the French Government and pending a final resolution of this issue, 
Mauritius and France have concluded a framework agreement on co-management of 
the island and its surrounding maritime areas without prejudice to the sovereignty of 
Mauritius over Tromelin.  
 
Mr President, 
 
In our part of the world, we welcome the rise of a re-energised Africa.  
 
The return to normalcy in Mali and the recent holding of elections there, show the 
relevance of international partnerships.  The situation in Madagascar and the 
Democratic Republic of the Congo will, hopefully, be resolved soon through the 
support of the International Community to SADC initiatives in this regard.   
 
Earlier this year, Mauritius hosted an African Ministerial Conference on Regional 
Integration.  We are convinced that African nations will benefit significantly from a 
greater focus on regional cooperation, I am pleased to note that the Solemn Declaration 
on the 50th Anniversary of the African Union supports this view.   
 
Mr President, 
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The tragic events in Syria over the last two years are of serious concern to the global 
community.  There is also concern about attempts to by-pass the Security Council and 
initiate action in breach of the UN Charter.  Respect for Rule of Law at international 
level entails compliance with internationally agreed norms.  Mauritius will support 
decisions taken by organs of the UN under the Charter.   
 
We welcome the Security Council resolution which addresses one of the issues in the 
Syrian crisis.    
 
However, the international community needs to go further and assist the political 
dialogue which will enable the Syrian people to live in peace. 
 
Mauritius also supports a Middle East which is free of Weapons of Mass Destruction.  
This will mean that no country in the region should hold nuclear or chemical weapons. 
 
Mauritius is convinced that an essential condition for peace and prosperity in the 
Middle East is the peaceful co-existence of the States of Palestine and Israel.  
 
Mauritius wishes to reiterate its solidarity with the Palestine National Authority and the 
Palestinian people in their rightful aspiration to win full recognition as a UN Member 
State. 
 
Mauritius also supports the peaceful restoration of democracy in Egypt which has a key 
role to play in promoting stability and security in the region.  
 
The international community cannot condone the removal, by force, from office and the 
detention of a democratically elected leader. 
 
 
Monsieur le Président,  
 
L'Assemblée générale des Nations Unies nous offre une occasion unique de mettre en 
évidence les défis les plus urgents auxquels l’humanité est confrontée.  
 
Il nous appartient de saisir cet instant privilégié afin de passer en revue les évènements 
récents et de tracer de nouvelles voies qui puissent répondre à ces défis, dans le respect 
des principes énoncés par la Charte des Nations Unies.  
 
Ces défis, nous devons les relever dans le cadre d’une vision partagée de paix, de 
sécurité, d'inter-dépendance et de respect des droits et libertés fondamentaux.    
 
Nous devons rester intraitables quant à la défense du droit  au développement ! 



10 
 

 
Nous avons aussi le devoir, dans une démarche différenciée, de nous assurer que notre 
modèle de développement soit durable et nous permette de transmettre aux générations 
futures les valeurs de notre planète. 
 
Notre réussite dépendra de la volonté de tous et de l’engagement collectif. 
 
Si nous réussissons, l’Histoire retiendra que nous avons répondu aux défis du présent et 
que nous avons été à la hauteur de ce que l’avenir attend de nous. 
 
Mr President, 
 
We  need  to  act  together,  in  a  spirit  of  compromise  and  tolerance.   
 
There isn’t, and never will be, ideal solutions which will satisfy all of us.   
 
We, the leaders of our respective countries, need to look beyond the horizon and have 
the moral courage to look at our common humanity so that we may move towards 
making our world a better, more prosperous and safer place for the whole of human 
kind. 
 
I thank you for your attention. 
 
 
 

********** 
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Letter dated 3 October 2013 from Clifford Chance LLP to Treasury Solicitor’s Department 







Bancoult JR documents retained by the Mauritius legal team 
 

 
Written submissions and skeleton arguments 
Witness statements 
Transcript of the first four days of the JR hearing (15-18 April 2013) 
Exhibits produced by Richard Dunne (EB7 and RPD3) 
EB1, tab C 
CB1, tabs 29-34 
CB1, tab 39-40 
CB2, tab 42-43 
CB2, tab 46-48 
CB2, tab 50 
CB2, tab 92 
CB2, tab 94 
CB3, tab 104-105 
CB3, tab 119 
EB10, Annexes B, D and H 
IPC, tab 70 
EB10, Annex G 
CB1, tab 16 
EB2, tab 3 
EB2, tab 5 -19 
EB3, tab 2-16 
EB3, tab 19-20 
EB3, tab 22-23 
EB3, tab 25 
EB3, tab 28-29 
EB3, tab 32  
EB3, tab 35-40 
EB11, tab 1-2  
EB11, tab 4-17  
EB11, tab 19-24  
ZPR5, tab 5-6 
ZPR5, tab 9 
ZPR5, tab 10 
ZPR5, tab 12-13 
ZPR5, tab 24-26 
ZPR5, tab 31-37 
ZPR5, tab 39 
ZPR5, tab 41-42 
ZPR5, tab 44-209 

 



�

�

�

�

�

�

�

�

�

Annex 182 

Letter dated 10 October 2013 from Solicitor-General of Mauritius to Mr. L. Tolaini, Clifford 
Chance LLP 



Solicitor - General's Chambers 
.Mauritius 

My Ref: AG/FA/38/9  10 October 2013 

Mr L. Tolaini, 
Clifford Chance LLP, 
10, Upper Bank Street 
London E14 5.11 
UNITED KINGDOM 

Email: Luke.Tolaini@CliffordChance.com  

Dear Mr Tolaini, 

Communication, by Clifford Chance LLP, to the "UNCLOS Arbitration" Mauritius Legal  
Team, of the trial bundle in the R (Bancoult Judicial Review case)  

I write in response to, and clarification of, your letter of 3 October 2013, to Mr James Spybey of 
Treasury Solicitor's Department. a copy of which has been passed to me. 

Two members of the Mauritius legal team attended some of the Bancoult judicial review 
hearing, along with me and Mr Suresh Seebaluck, Cabinet Secretary of the Government of 
Mauritius. During the hearing, the Mauritius legal team asked Mr Bancoult's solicitors, Clifford 
Chance, whether they were able to provide copies of some of the documents in the case. This 
was done with my knowledge and on my instructions. On the final day of the hearing, Mr 
Bancoult's solicitors emailed the Mauritius legal team to ask whether they would like a copy of 
the judicial review bundle. This offer was taken up, upon my instruction, and accordingly Clifford 
Chance provided a copy. 

Following a thorough review of the materials in order to establish which had entered the public 
domain within the meaning of CPR 31.22(1)(a), Mauritius returned the bundles to Clifford 
Chance, retaining only the materials so identified. 

I would be grateful if all future communications in respect of this matter be directed to me. 

Yours sincerely, 

D = erendra Kumar DABEE G.O.S.K., S.C. 
Solicitor-General of Mauritius 
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Statement of Dr the Honourable Navinchandra Ramgoolam, Prime Minister of the Republic of 
Mauritius, 6 November 2013
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Natural England, Marine Protected Areas, Definition, 11 November 2013 








